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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

NATHAN F, ELMORE, an individual, and
on behalf of others similarly situated,
NO. 2:14-cv-00241-JLQ

Plaintiff,
ORDER GRANTING IN PART AND
VS. DENYING IN PART MOTION TO
DISMISS

BANK OF AMERICA, N.A., a Delaware
corporation,

Defendant.

BEFORE THE COURT is Defendant Blaof America, N.A.'s ("BANA") Motion
to Dismiss for Failure to State a Claim pursuant to Fed.R.Civ.P. 12(b)(6) (ECF No.
The Motion was directed to Plaintiff Nath&n Elmore's ("Elmore™) First Amended
Complaint (ECF No. 16). The court heard telephonic oral arguments on December
2014. H. Lee Lewis represented Elmonel &imothy M. Lawlor spoke for BANA.

|. Background
In 2005, Elmore purchased a single family home in Spokane, Washington wif

loan ultimately acquired and serviced by BANA. The deed of trust included language

protecting BANA interest in the property upon Elmore's breach:

If () Borrower fails to perform the covenants and agreements contained in
this ‘Security Instrument... or (c) Borrower has abandoned the Property, then
Lender may do and pay for whatever is reasonable or appropriate to protect
Lender’s interest in the Property and rights under this Security Instrument,
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g]rg:clilfgrmgr gtreoctﬁr?tin% and/or assessing ¥akue of the Property, and securing

AMAe Lo anienng Ihe DrOpCHy (6 mAGEALS, Change l00ks, replach or .

board up doors and windows, drain water from pipés, eliminate building or

8]'5]t1.er code violations or dangerazenditions, and have utilities turned on or

In 2011 Elmore defaulted on his loan payments. On December 7, 2011, inste
foreclosing on the property, BANA approvedeed in lieu of foreclosure from Elmore
which mandated that EImore vacate theparty by December 27, 2011. Along with th
deed in lieu of foreclosure Elmore signea additional agreements. The first was the
"Personal Property Release" in which henggliished all interest in personal belonging
left at the property after the vacancy datke second was the "Surrender of Possessi
Agreement" which included a "hold harmless" clause:

Borrower shall hold Bank of Americtl.A., its representatives, servicers,

agents, successors and assigns harrmi@ssany and all liability, loss, cost,

8(r)r?r>]<ggtri1gr?,Vbﬂﬁl%ﬁéngr%eggggable attorney’s tees, arising out of and/or in

Despite the December 27, 2011 vacancy date, EImore did not sign these dog
until January 8, 2012.

Elmore contends that at an unknown datg before December 27, 2011, while
was in the process of moving out, BANA ageasered the property, removed at leas]
$30,000 worth of personal belongings, chanipedocks, and installed a lock box over
the door knob. Upon discovering this, EImatiegedly contacted BANA and demande
an explanation, but never heard back. BAtl#arged Elmore fees related to claimed
property preservation measures.

Elmore claims he was denied rightful use and enjoyment of his property and
his credit score was negatively affected. Hiendoes not explain why, if the alleged
actions taken by BANA occurred prior teeBPember 27, 2011, he still signed the deed
lieu of foreclosure and the accompanying documents on January 8, 2012.

Il. Legal Analysis
Elmore's First Amended Complaint raises six claims: (1) trespass; (2) intentid

trespass; (3) violation of Washington's Deed of Trust Act, RCW 61.24; (4) violation
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Washington's Consumer Protection Act, RQW/86; (5) breach of contract, and (6)
unjust enrichment.
a) Standard of Review

A plaintiff's complaint requires only “a short and plain statement of the claim
showing that the pleader is entitled to reliéfed.R.Civ.P. 8(a)(2). “Specific facts are 1

necessary; the statement need only ‘give tliendiant fair notice of what the ... claim ig

and the grounds upon which it rest€&fickson v. Parduss51 U.S. 89, 93 (2007)
(quotingBell Atlantic Corp. v. TwombJ\650 U.S. 544, 55 (2007)). Discovery is the
appropriate phase for moreegjfic facts to develop. Se&&kaff v. Meridien North Americ
Beverly Hills, LLG 506 F.3d 832, 842 {Cir. 2007) (“concerns about specificity in a
complaint are properly addressed through discovery devices...”).

Despite this low threshold, in answaegithe complaint a defendant may move fqg
dismissal by asserting that the plaintiff H&sl[ed] to state a claim upon which relief ca
be granted.” Fed.R.Civ.P. 12(b)(6). The Usspreme Court has outlined what a plaint
must show to survive a motion to dismiss:

To survive a motion to dismiss, a col@pt must contain sufficient factual

matter, accepted as true, to “stateaanclto relief that is plausible on its

face.” A claim has facial plausibilityhen the plaintiff pleads factual

content that allows the court toasv the reasonable inference that the _

defendant is liable for the misconduct alleged. The plausibility standard is

not akin to a “probability requirement,” but’it asks for more than a sheer
ossibility that a defendant has actedawfully. Where a complaint pleads

acts that are “merely consistent with” a defendant’s liability, it *stops short

of the line between possibility and paloility of ‘entitlement to relief.”

Ashcroft v. Igbgl556 U.S. 662, 678 (quotingvombly 550 U.S., at 556-57, 570
(2007));_see alsPacifica Police Dept901 F.2d 696, 699 {Cir. 1988).

Plausibility rests between mere possibility and outright probability of success
Plaintiffs are not required to win their castethe pleading stage, but are not allowed tq
simply recite the elements afchosen cause of action. Thas fine line because “a wel
pleaded complaint may proceeden if it appears ‘that recovery is very remote and
unlikely.” Twombly 550 U.S., at 556 (quotirfgcheuer v. Rhode416 U.S. 232, 236

(1974)). Accepting ElImore’s factual allegats as true, his First Amended Complaint
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will survive the Motion to Dismiss only if heas pled facts, not legal conclusions, whi
give rise to facially plausible claims.
b) Whether the "hold harmless" clauséeases BANA from all legal liability
BANA argues that the Surrender of Passens Agreement insulates it from any

legal responsibility in connection with itaking possession of the property. EImore
responds that the specific words "holdrkess"” rendered the clause an indemnity
agreement. Whether language used in a congaifficiently clear to release a party o
liability is a question of law, not fact. S&eott v. Pac. West Mountain Res&34 P.2d
6, 9 (Wash. 1992)(“The sufficiency of thentpuage to effect a release is generally a
guestion of law.”).

"Exculpatory clauses are strictly consuliend must be clear if the exemption frg
liability is to be enforced.ld. When assessing whether a contract releases one party
legal liability, "courts must look for cleannambiguous and explicit language not to h
the released party liabilityQueen Villas Homeowners Assoc. v. TCB Prop. Mgriv®.
Cal.App.4th 1, 5 (2007). In so doing, "[c]ourts should use common sense in interpr
purported releases," and the mere fact thiegsause "the words 'hold harmless' rather
than the word 'release’ does not significantlgact the issue of whether the effect” of |
agreement is to relieve one party from liabilBgotf 834 P.2d, at 10. Therefore, wheth
the "hold harmless” clause releasedNB\ from liability depends on whether a commo
sense reading of the Surrender of Possesgigreement clearly shosvthat exculpation
was parties' intent.

The court finds that BANA has not made a sufficient showing that the "hold
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harmless" clause released it from all legal liability. The operative language uses financie

terms, such as "loss, cost, expensed '‘aeasonable attorneys fees" but not words
indicating clear legal contemplation, swueh"claim” or "negligence." The contracting
language is too ambiguous for the court is to discern the parties clear intent.
c) Whether Elmore has stated a claim under the Deed of Trust Act, RCW 61.
The Deed of Trust Act ("DTA") permits "a trustee to sell a property without a
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judicial process" but regulates the nodicial foreclosure process to protect
homeowners against potential abusearesco Independence Funding, Inc. v. SPS

Properties, LLC 119 P.3d 884, 888 (Wash. App. 2005). The DTA furthers three basic

objectives: “First, the nonjudicial foreclo® process should remain efficient and

inexpensive. Second, the process should geoan adequate opportunity for interested

parties to prevent wrongful foreclosure. Third, the process should promote the stahility

land titles.”Bain v. Metropolitan Mortg. Group, Inc285 P.3d 34, 39 (Wash. 2012). The
DTA explicitly authorizes “an independecause of action for damages premised on g

trustee’s material DTA violationsPrias v. Asset Foreclosure Services, Ji&34 P.3d
529, 534 (Wash. 2014).

Here, there was no non-judicial foreclossale because title to the property wa
transferred from Elmore to BANA by deed indief foreclosure. The general rule is th
"there is no actionable, independent canfsaction for monetary damages under the
DTA based on DTA violations absent a complete foreclosure $dleat 537. Permitting
a claim prior to the foreclosure sale "wdude inconsistent with the DTA's purpose of
efficient and inexpensive foreclosurekl! However, lenders may not "obtain through
self-help that which [they] could not accomplish pursuant to RCW 61T2érhpson v.
Smith 793 P.2d 449, 450-51 (Wash. App. 1990)otimer words, a lender may not use
deed in lieu of foreclosure to engageconduct which would violate the DTA had title
transferred pursuant to a non-judicial foreclosure.

Elmore has not alleged a plausible D¢laim. He does not cite any specific
statutory violation or case law to support this cause of action, but rather asserts on

BANA engaged in "self help" prohibited byetfiDTA. This bare allegation does not meet

the Rule 8(a) pleading requirement dhdrefore cannot survive BANA's Motion.

d) Whether Elmore has stated trespagsntional trespass, or breach of contract

claims
BANA argues that the deed of trust languagplicitly authorized it to engage in
property preservation measures upon breaebessarily defeating each of Elmore's
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common law claims. In pleadings, BANA ralien the fact that the deed of trust
authorized it to secure and winterize gveperty after EImore's default. During oral
arguments, BANA focused on the languagéiarizing this action if EImore abandonec
the property, which it argued substantively for the first time.

The general rule is that once a borrower breaches the deed of trust, the lend
authorized to secure and winterize the property P&egalo v. Morgan Chase Bank,
N.A, 2012 WL 2505742 at *10-11 (D. Mont. June 28, 20B2nnett v. Bank of
America, N.A.2012 WL 1354546, at *10 (E.D. Va. Apr. 18, 201Cray V.
Specialized Loan Servicing013 WL 1316341, at *4-5 (D. Md. March 28, 2013).
However, these cases all involve whether badted in conformity with deeds of trust
only. While this case also has a deed a$tirBANA and Elmore subsequently entered
into the deed in lieu of foreclosure which sththat: “the property is to be vacated on
before December 27, 2011. Bank of Amerida. must be given at least 24 hours not
of the exact move out date so that we may secure the property.”

BANA may have been authorized to takaion on the property after breach of t
deed of trust, but that authorization did atiow it to violate the express terms of the
deed in lieu of foreclosure by entering thegerty prior to the vacancy date. The deec
lieu language suggests that any actaken by BANA prior to December 27, 2011
without EImore’s consent may give risegiausible breach of contract, trespass, and
intentional trespass claims. Siekass Mt. Ranch, Inc. v. South Columbia Basin Irr.
Dist., 305 P.3d 1108, 1122 (2013) (elements of tresp&sa)dy v. Brack Family Trust
213 P.3d 619, 624 (2009) (elements of intentional tres@dss)indep. Forest Mfrs. v.
Dep’t of Labor & Indus.899 P.2d 6, 9 (1995) (elements of breach of contract).

e) Whether Elmore has stated a claim under the Consumer Protection Act, R

19.86

The Consumer Protection Act ("CPA") prohibits “[u]nfair methods of competit

and unfair or deceptive acts or practicethim conduct of any trade or commerce.” RC
19.86.020. The statute authorizes a private cause of action, stating: “[a]ny person
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injured in his or her business or property’ by a violation of the act may bring a civil
for injunctive relief, damages, attorndg®es and costs, and treble damagksariag v.
Farmers Ins. Co. of Washingto204 P.3d 885, 889 (Wash. 2009) (quotRgwW
19.86.090). “To prevalil in a private CPA claim, the plaintiff must prove (1) an unfair
deceptive act or practice, (2) occurringrade or commerce, (3) affecting the public
interest, (4) injury to a person’s basss or property, and (5) causatitth.(citing
Hangman Ridge Stables, Inc. v. Safeco Title Ins. 0® P.2d 531 (Wash. 1986)).

BANA challenges Elmore's claim as teethirst and fifth elements. Regarding the

first, BANA argues that Elmore has not suféintly pled that it engaged in an unfair or
deceptive act or practice. Tregement “may be predicated upon (1) a per se violation
statute, (2) an act or practice that hasctiygacity to deceive substantial portions of the
public, (3) or an unfair or deceptive actpyactice not regulated by statute but in

violation of public interest.Klem v. Washington Mut. BanR95 P.3d 1179, 1187 (Wagh.

2013). Notably, “[b]y broadly prohibiting ‘unfair or deceptive acts or practices in the
conduct of any trade or commerce,’ thgis#ature intended to provide sufficient
flexibility to reach unfair or deceptive conduct that inventively evades regulation.”
Panag 204 P.3d, at 895 (quotigCW 19.86.020). Therefore, courts are statutorily
encouraged to refine “unfair or deceptive’lasders and creditors find new ways to ta
advantage of consumers.

SUit

or

of

ke

BANA asserts it did nothing unfair or deceptive because it was authorized under

the deed of trust to engage in all of thctions Elmore clais violated the CPA.
However, as with the common law discassiBANA again relies solely on the deed o
trust authorization without addressing therenpressing allegation that it violated the

deed in lieu of foreclosure by entering thegerty prior to the vacancy date. The courg

finds a plausible argument exists that BAMAgaged in an unfair or deceptive practice
by allegedly entering EImore's property prior to the vacancy date.

In regards to the fifth element, BAN#&gues that ElImore has not sufficiently
alleged that it proximately caused him harm, instead claiming any injury was the re

ORDER -7

\V

Sult




© 00 N O O A W DN B

N NN RN NNNNRNRRRRRRR R B
W N O 0~ WNREPO O 0N O NMWNDNERLR O

his own breach of the deed of trust. Agdime alleged proximate cause is the prematu
entering of the property under the deed in bétoreclosure, not the deed of trust.
The court finds that EImore has pled a viable claim under the CPA by allegin
BANA violated the deed in lieu of forecloguprior to the vacancy date. Such allegatig
give rise to a plausible argument tB&NA engaged in unfair or deceptive acts or
practices that proximately caused Elmore harm.
f) Whether Elmore has stated an unjust enrichment claim

In the First Amended Complaint, EImore alleges that BANA was unjustly enri
and became a tenant by sufferance by tagoggession of his property prior to the
vacancy date. BANA claims, &=fore, that the deed of trust authorized its action.

“Three elements must be established in order to sustain a claim based on un
enrichment: a benefit conferred upon the defendant by the plaintiff; an appreciatior
knowledge by the defendant of the benefit; and the acceptance or retention by the
defendant of the benefit under such circuanses as to make it inequitable for the
defendant to retain the benefiithout the payment of its valueY'oung v. Youndl91
P.3d 1258, 1262 (Wash. 2008) (quotBalie Communications, Ltd. v. Trend Busines
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Systems, Inc810 P.2d 12, 18 (Wash. App. 1991)). EImore claims the unjust enrichment

derives from BANA's being amant by sufferance. RCW 59.080 defines this tenancy:
Whenever anytﬁerson obtains possession of premises without the consent of

the owner or Other person having the rlghrglve said possession, he or she

shall be deemed a tenant by suffeemerely, and shall be liable to pa

reasonable rent for the actual time haloe occupied the premises, and shall

forthwith on demand surrender hishar said possession to the owner or

person who had the right of possession teefaid entry, and all his or her

(rjlght to(i)ossessmn of Said premises shall terminate’immediately upon said
emand.

BANA contends that the “without theasent of the owner” language renders
Elmore’s claim meritless becauge deed of trust authorizétd entry into the property
after default. As statedupra,BANA’s argument is premised on the deed of trust
authorizing its action. However, BANA agduils to address Elmore’s main argument|

that it was the deed in lieu of foreclostinat BANA violated by taking possession of hiis

property prior to the vacancy date. EImarghorized BANA to take possession of his
ORDER - 8
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property after default in the deed of trustf that consent ultimately identified Deceml
27, 2011 as the date of transition in the dedgkinof foreclosure. Therefore, EImore h
stated a plausible wmgt enrichment claim.

[11. Conclusion

Elmore has sufficiently stated a claim &l causes of action in the First Amend¢

Complaint except for the DTAa@im. EImore has not specified to the requisite degree
what conduct BANA engaged in that violated the DTA. Furthermore, Elmore has n¢
identified what provision of the DTA halleges BANA violated, advancing only a
general statement that it engagedself help” prohibited by the statute.

The "hold harmless"” clause does not reliB¥dNA of all legal liability. To release
a contracting party from liability, theoatract must include unambiguous language
reflecting the parties' clear intent to elgate. A common sense reading of the Surren
of Possessions Agreement does not provide such clear language.

Elmore has sufficiently stated a claunder the CPA, alleging that the prematur
entry onto his property amounted townfair or deceptive act or practice that
proximately caused him harBANA's argument that the deed trust authorized its
actions does not excuse an alleged breatheofleed in lieu of foreclosure by acting
prior to the agreed upon vacancy date. SiyiJ&lmore's common law claims: breach
contract, trespass, intentional trespass,igetvased on the alleged violation of the det
in lieu of foreclosure. Lastly, EImore hadfstiently stated an unjust enrichment claim
by pleading that BANA became a tenant bffemance by entering the property prior to
the vacancy date.

ITISHEREBY ORDERED: Defendant BANA's Motion to Dismiss (ECF No.
20) isGRANTED in part andDENIED in part. The Motion is Granted as to Plaintiff
Elmore's Deed of Trust Act claim, whichhisreby dismissed. The Motion is Denied ag
the release of liability, Consumer Protectiort, Aespass, intentional trespass, breach
contract, and unjust enrichment claims.
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IT 1SSO ORDERED. The Clerk is hereby directed to enter this Order and fur
copies to counsel.
DATED this 30th day of December, 2014.

] s/ Justin L. guackenbuglll
SENIOR UNITED STATES DISTRICT JUDGE
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