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UNITED STATES DISTRICT COURT
6 EASTERN DISTRICT OF WASHINGTON
7
Case N02:14-CV-00244VEB
8
LACY SHEA WOOD,
9
Plaintiff, DECISION AND ORDER
10
VS.
11
CAROLYN W. COLVIN, Acting
12|| Commissioner of Social Security,
13 Defendant.
14
|. INTRODUCTION
15
In September of 2010Plaintiff Lacy Shea Woodapplied for Disability
16
Insurance Benefits (“DIB"and Supplemental Security Income (“SSI”) benefrider
17
the Social Security Act. The Commissioner of Social Secdetyed the applicati@n
18
18
20 1
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Plaintiff, represented bipana C. Madsen, Esggmmenced this action seekir
judicial review of the Commissionsrdenial of benefits pursuant to 42 U.S.C. 88§ 4
(g) and 1383 (c)(3).The parties consented to the jurisdiction of a United St
Magistrate Judge. (Docket N©).

On April 29, 2015 the HonorableRosanna Malouf Peterson, Chief Unit
States District Judge, referred this case to the undersigned pursuant to 28 U

636b)(1)(A) and (B). (Docket Ndl9).

II. BACKGROUND

The procedural history may be summarized as follows:

Plaintiff applied forDIB and SSI benefiten September 10, 201QT at258
59, 26068).! The applicatiosweredenied initiallyand on reconsideratiorPlaintiff
requested a hearing before an Administrative Law Judge (“ALJ”). On March 5,
a hearing was held before AMarie Palachuk(T at57). Plaintiff appeared witan
attorney and testified. (T at3-90). The ALJ also received testimony frotwo
medical experts, Dr. John Mor§E at62-66) andDr. Jay ToewsT at66-71) and a

vocational expert, Deborah LaPai(i[ at 9194).

1 Citations to (“T”) refer to the administrativecord at Docket Ndl 2.
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On April 11, 2013, the ALJssued a written decision denying theplicatiors
for DIB and SSI benefits. (T at7-50). The ALJ's decision became th
Commissioner’s final decisiodune 2, 2014when theAppeals Council denieq
Plaintiff’s request for review(T at 16).

On July 29 2014 Plaintiff, acting by and througheh counsel timely
commenced this action by filing a Complaint in the Uni&tdtes District Court fol
the Eastermistrict of Washington. (Docket No.)4The Commissioner interposed 4
Answer onSeptember 22014.(Docked No. 12.

Plaintiff filed a motion for summary judgment darch 16, 2015(Docket No.
17). The Commissioner moved for summary judgmenfpnl 27, 2015 (Docket
No. 18. Plaintiff filed a reply brief orMay 18 2015 (Docket No. 21

For the reasons set forth below, the Commissioner's moigogranted

Plaintiff's motion is denied, and this case is closed.
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lll. DISCUSSION

A.  Sequential Evaluation Process

The Social Security Act (“the Act”) defines disability as the “inability to eng
in any substantial gainful activity by reason of any medically determinable phy
or mental impairment which can be expected to result in death or which has la
can be expected to last for a continuous period of not less than twelve month
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). The Act also provides that a plaintiff {
be determined to be under a disability only if any impairments are of such se
that a plaintiff is not only unable to do previous work but céneonsidering
plaintiff's age, education and work experiences, engage in any other substantia
which exists in the national economy. 42 U.S.C. 88 423(d)(2)(A), 1382c(a)(d
Thus, the definition of disability consists of both medical and vocational compor
Edlund v. Massanay253 F.3d 1152, 1156 {<Lir. 2001). The
Commissioner has established a {step sequential evaluation process
determining whether a person is disabled. 20 C.F.R. 8§88 404.1520, 4159&20@ne
determines if the person is engaged in substantial gainful activities. If so, berme
denied. 20 C.F.R. 88 404. 1520(a)(4)(i), 416.920(a)(4)(i). If not, the decisikarr
proceeds to step two, which determines whether plaintiff has a fgesiéalere
impairment or combination of impairments. 20 C.F.R. 88 404.1520(a)(4

4
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416.920(a)(4)(ii). If plaintiff does not
have a severe impairment or combination of impairments, the disability clal
denied. If the impairment is severe, the evaluation proceeds to the third step,
compares plaintiff's impairment with a number of listed impairments acknowle
by the Commissioner to be so severe as to preclude substantial gainful actiy
C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(i20 C.F.R. 8§ 404 Subpt. P App. 1.
the impairment meets or equals one of the listed impairments, plaintiff is conclu
presumed to be disabled. If the impairment is not one conclusively presumed
disabling, the evaluation proceeds to the fourth step, which determines whetl
impairment prevents plaintiff from performing work which was performed in the
If a plaintiff is able to perform previous work he or sheleemed not disabled. 2
C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4)(iv). At this step, plaintiff's resig
functional capacity (RFC) is considered. If plaintiff cannot perform past relg
work, the fifth and final step in the process determines whether plaintiff is ak
perform other work in the national economy in viewptintiff's residual functional
capacity, age, education and past work experience. 20 C.F.R. 88 404.1520(a
416.920(a)(4)(v)Bowen vYuckert 482 U.S. 137 (1987).

The initial burden of proof rests upon plaint
to establish @rima fade caseof entitlement to disability benefitRhinehart v. Finch
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438 F.2d 920, 921 (OCir. 1971);Meanel v. Apfel172 F.3d 1111, 1113 {<Cir.
1999). The initial burden is met once plaintiff establishes that a mental or ph
impairment prevents the performance of previous work. The burden then shifts,
five, to the Commissioner to show that (1) plaintiff can perform other substg
gainful activity and (2) a “significant number of jobs exist in the national econc
that plaintiff can pegform. Kail v. Heckler 722 F.2d 1496, 1498{Tir. 1984).
B. Standard of Review

Congress has provided a limited scope of judicial review of a Commissio
decision. 42 U.S.C. § 405(g).Court must uphold a Commissioner’s decision, m;
through an ALJ, when the determination is not based on legal error and is sug
by substantial evidenc&ee Jones v. Heck|er60 F.2d 993, 995 {9Cir. 1985);
Tackett v. Apfel180 F.3d 1094, 10979" Cir. 1999). “The [Commissioner’s
determination that a plaintiff is not disabled will be upheld if the findingacifare
supported by substantial evidencBé&lgado v. Heckler722 F.2d 570, 572 {oCir.
1983)citing 42 U.S.C. § 405(g)). Substantial evidence is more than a mere sc
Sorenson v. Weinberge$s14 F.2d 1112, 1119 n 10%(€ir. 1975), but less than
preponderanceMcAllister v. Sullivan 888 F.2d 599, 6602 (9" Cir. 1989).

Substantial evidece “means such evidence as a reasonable mind might acc

adequate to support a conclusioRichardson v. Perales402 U.S. 389, 401
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(1971)(citations omitted). “[S]uch inferences and conclusions as the [Commiss
may reasonably draw from the evidence” will also be uphétdk v. Celebreez&48
F.2d 289, 293 (9Cir. 1965). On review, the Court considers the record as a w
not just the evidence supporting the decision of the Commissigveetman v,
Sullivan 877 F.2d 20, 22 {9Cir. 1989)¢uoting Kornock v. Harris 648 F.2d 525,
526 (9" Cir. 1980)).

It is the role of theCommissioner not this Court, to resolve conflicts i
evidence Richardson402 U.S. at 400. If evidence supparisre than one rationg
interpretation, the Court may not substitute its judgment for that of the Commiss
Tackett 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9Cir. 1984).
Nevertheless, a decision supported by substantial evidence will still be set dsd
proper legal standasdwere not applied in weighing the evidence and making
decision Brawner v. Secretary of Health and Human Serviéd8 F.2d 432, 433 {9
Cir. 1987).Thus, if there is substantial evidence to support the administrative fing
or if there is conflicting evidence that will support a finding of either disability
nondisability, the finding of the Commissioner is conclusiMarague v. Bowerd12

F.2d1226, 12290 (9" Cir. 1987).

C. Commissioner’s Decision

7
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The ALJ determined thaPlaintiff had not engaged in substantial daln
activity sinceFebruary 14, 200Tthe alleged onset date) and met the insured st
requirements of the Social Security Act through March 31, 282 date last
insured) (T at22). The ALJ found thaPlaintiff’'s history of Wolff-ParkinsorWhite
disease (not recurrent), morbid obesity, jgagsion, norinsulin dependent diabete
mellitus, obstructive sleep apnea, degenerative joint disease of the lumbar sp
left knee, mixed adjustment disorder, and polysubstance abuse/dependzad
“severe”impairmens under the Act. (Tr22).

However, the ALJ concluded thdtlaintiff did not have an impairment ¢
combination of impairments that met or medically equaled one of the impairse|
forth in the Listings. (T a23).

The ALJ determined tha®laintiff retained the residual functional capac
(“RFC”) to perform light work as defined in 20 CFR § 404.1567 (b), with
following limitations: only occasional postural activities; no climbing
ladders/ropes/scaffolds and no kneeling; avoid concentrated exposureatid

humidity, vibration, and hazards; able to understand, remember, carry

simple/routine/repetitive tasks and instructions and-lgalined, more complex tasks;

8

DECISION AND ORDER-WOOQOD v COLVIN 14CV-00244VEB

atus

S
ne and

e

s

ty

the

of
he

/ out

n




10

11

12

13

14

15

16

17

18

18

20

can have only superficial contact (i.e. nayoperative, nowtollaboration) interactions

with public, supervisors, and -aeorkers (T at26).

The ALJconcludedthat Plaintiff could perform her past relevant workaa
billing clerk, counter attendant, and cashie(Tlat42). Accordingly, thke ALJ
determined that Plaintifivas not disabled within the meaning of the Social Sect
Act betweenFebruary 14, 200{the alleged onset date) aAgril 11, 2013(the date
of the decisionand was therefore not entitled to D&B SSI benefits(T at43). As
noted above, the ALJ’'s decision became the Commissioner’'sigedion when the
Appeals Council denied Plaintiff's request for review. (T-&).1
D. Plaintiff's Argument

Plaintiff contendsthat the Commissioner’s decision should be reverded
particular, fe contends that the ALJ did not properly assessnigcal opinion
evidence This Court will review that evidence and address the ALJ’s ceraion

of the applicable opinions.

IV. ANALYSIS
In disability proceedings, a treating physician’s opinion carries more ws
thanan examining physician’s opinion, and an examining physician’s opinion is ¢
more weight than that of a n@xamining physicianBenecke v. Barnharg79 F.3d

9
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587, 592 (9th Cir. 2004);ester v. Chater81 F.3d 821, 830 (9th Cir. 1995). If th
treatingor examining physician’s opinions are not contradicted, they can be dej
only with clear and convincing reasoh®ster 81 F.3d at 830. If contradicted, tf
opinion can only be rejected for “specific” and “legitimate” reasons that are supp
by substantial evidence in the recofehdrews v. Shalaléb3 F.3d 1035, 1043 (9t
Cir. 1995).

An ALJ satisfies the “substantial evidence” requirement by “setting o
detailed and thorough summary of the facts and conflictingcal evidence, stating
his interpretatim thereof, and making findingsGarrison v. Colvin 759 F.3d 995,
1012 (9 Cir. 2014)(quotingReddick v. Chaterl57 F.3d 715725 (9" Cir. 1998)).
“The ALJ must do more than state conclusions. He must set forth his
interpretations and explain why they, rattiean the doctors’, are correctd.

A. Dr. Morse

Dr. John Morse, a neexamining medical expert, testified at the administralf
hearing. He opined that Plaintiff's impairments, considering individually
collectively, did not meet or equal any of the impairments set forth in the Listing
at 63). Dr. Morse concluded that Plaintiff could lift 10 pounds frequently anc

pounds occasionally and sit/walk/stand for 6 hours in-aoW8 day. He assessed |
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DECISION AND ORDER-WOOD v COLVIN 14CV-00244VEB

e

ecte

e

)orted

=)

ut a

own

ive

and

Is. (T
20

no




10

11

12

13

14

15

16

17

18

18

20

manipulative limitations. (T at 64).He found that Plaintiff needed to avo
concentrated exposure to hazard, machinery, and heights. (T at 64).

The ALJ afforded “significant weight” to Dr. Morse’s opinion, although
ALJ slightly increased Plaintiff’'s environmental limitatioffieding that she must als
avoid concentrated exposure to heat, lityy and vibration) to better account fo
her obesity and diabetdd. at 38).

Plaintiff challenges the ALJ’'s decision, suggesting that Dr. Mergpinion

was flawed because Hailed to consider the fact that Plaintiff was experienc

d

he

ing

symptoms of radiculopathy into her legs. In particular, Plaintiff contends that Dr.

Morse’s testimony, under cresgamination from her counsel, shows that the medical

expert did not consider the results of a November 2009 MRI, which showed a

protrusion at the L3l level encroaching the left neural foramin. (T at6%J.

However, Dr. Morse’s testimony revealed that he had, in fact, considered the

MRI results, but determined that the objective record did not support the suggestion

of radiculopathy. In particular, Dr. Morse acknowledged the imaging findings

. but

noted the absence of a “clinical correlation,” such as neurological deficits, motor

weakness, or sensory deficits. (T at 65). Thus, Plaintiff’'s contention that Dr. Morse

failed to consider the November 2009RMis simply contradicted by the recor
Plaintiff also seems to suggest that the ALJ should have afforded greater weigh

11
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MRI results and Plaintiff's subjective complaints, while giving lesser weight tg
medical expert’'s assessment of the oveemdord and clinical findings. Howevet,
is the roleof the Commissioner, not this Court, to resolve conflicts in evide
Magallanes v. BowerB81 F.2d 747, 751 (9th Cir. 198%Richardson 402 U.S. at
400. If the evidence supports more thaneoratonal interpretation, thi€ourt may
not substitute its judgment for that of the CommissioAéen v. Heckler 749 F.2d
577, 579 (9th 1984). If there is substantial evidence to support the adminis
findings, or if there is conflicting evidence thaill support a finding of either
disability or nondisability, the Commissiorgerfinding is conclusive.Sprague v.
Bowen 812 F.2d 1226, 122%0 (9th Cir. 1987).Here, the ALJ’'s finding wag
supported by substantial evidence and should be sustained.
B. Dr. Toews

Dr. Jay Toews, a neexamining medical expert, also testified at f{
administrative hearing. After reviewing the record, Dr. Toewachuded that
Plaintiffs mental health impairments did not meet or equal any of the Lis
impairments. (T a?0). He assessed no limitation as to activities of daily liv
moderate limitation with regard to social functioning, and mild limitation with res
to maintaining attention, concentration, persistence, and pace. (T dDiZ0joews
testified thathe saw no evidence in the record to support a diagnosis of PTSD|

12
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70-71). He opined that Plaintiff could perform tasks that she had learned and h
opportunity to practice. (T at 722). Dr. Toews also found that Plaintiff was capa
of superfcial interactionsaand could sustain interactions with familiarworkers. (T
at 72).

The ALJ gave “significant weight” to Dr. Toews’s assessment. (T at
Plaintiff challenges this decision, contending that Dr. Tog@leed too much
emphasis on the opinion of Dr. Joyce Everlfartonsultative examinegnd gave
insufficient weight to Plaintiff's treating sources.

Dr. Everhart conducted a consultative examination in February of 2011.
found “clear evidence of malingering,” including clinical test scores. (T at 759).
Everhart assigned Global Assessment of Functioning (“GAF”) scooé 60 (T at
761), which is indicative of moderate symptoms or difficulty in social, occupati
or educational functioningdmy v. AstrugeNo. CV-11-319, 2013 U.S. Dist. LEXIS

2297, at *19 n.2 (E.D.Wa Jan. 7, 2013). Dr. Everhart found no limitation j

activities of daily living, described Plaintiff as “mildly depressed and mildly anxious,

and assessed that Plaintiff's atten, concentration, and intellectual abilities we

2“A GAF score is a rough estimate of an individual's psychological, social, andaimmal
functioning used to reflect the individual's need for treatmé&fatrfjas v. Lambertl59 F.3d 1161,
1164 n.2 (9th Cir. 1998).
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within normal limits. (T at 762). She opined that Plaintiff could underst
remember, and follow simple directions. (T at 762).

Plaintiff asserts that Dr. Toews’s opinion was flawed becaushd@dhave

and,

given less weight to Dr. Everhart’'s findings and more weight to the assessments

provided by various treating, natceptable medical sources. However, as discu
below, this Court finds that the ALJ gave germane reasons for discountin
opinions provided by the nomcceptable sourced.ikewise, this Court finds no errg
in Dr. Toews'’s decision to afford greater weighbio Everhart'sopinion(which was
based on a mental status examination and testintfje context of the overall recor:
ard (in turn) no error with respect to the ALJ’s decision to give significant weig
Dr. Toews’s opinion. See Tackett v. Apfell80 F.3d 1094, 1098 (9th Ci

1999)(holding that if evidence reasonably supports the Commissiaeeison, the

reviewingcourt must uphold the decision and may not substitute its own judyme

C. “Other Source” Evidence

In evaluating a claimthe ALJ must consider evidence from the claiman
medical sources. 20 C.F.R. 88 404.1512, 416.M&lical sourcesre divided into
two categories: “acceptable” and “not acceptal28.C.F.R. § 404.1502. Acceptab

medical sources include licensed physicians and psychologists. 20 C.F.R. § 401

14
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Medical sources classified as “not acceptafddso known as “other sources

include nurse practitioners, therapists, licensed clinical social waqrkersl

chiropractors. SSR 083p. The opinion of an acceptable medical source is given

more weight tharan “other source” opiniar20 C.F.R. 88 404.1527, 416.92For
example, evidence from “other sources” is not sufficienegstablish a ndically
determinable impairment. SSR-08p.

However, “other source” opinionswust be evaluated on the basis of th
gualifications,whether their opinions are consistent with teeordevidence, th
evidence provided in support of their opinions and whether the other souhes ia
specialty or area of expertise related to the individual's impairnee¢SSR 0603p,
20 CFR 88404.1513 (d), 416.913 (d). The ALJ must give “germane reasons”
discounting an “other source” opiniddodrill v. Shalalg 12 F.3d 915919(9th Cir.

1993)

In this case, the record contafosir “other source” opiniongendered by three

providers In March of 2011, Pipewarwich a mental health counselor, diagrbs
bipolar | disorder and reported that Plaintiff struggled with mobilit\a inconsistent
use of healthy coping skills, low sedkteem, poor stress management, difficulty w

sleep, and periods of low energy. (T at 817). She indicated that Plaactidfifficulty

15
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with completing tasks and follothrough, which “greatly impacts her ability to fin
and maintain a job (T at 817).

In April of 2011, RoyCanty a physician’s assistant, opined that Plaintiff K
“multiple co-morbid conditions” that “limit and impact her ability to discharge vari
duties ....” (T at 821). He stated that she could not participate in work activitie
with regard to liftingand carrying opined that she was limited to sedentary worl
at 82122). Mr. Cantu completed another assessment in April of 2012, in whig
offered essentially the same opinion. (T at-28%.

In December of 2012, Kathry@rmsby a nurse practitiomgnoted diagnose!

d

ad
DUS

s and
. (T

h he

5

of bipolar iliness, lumbar back pain, diabetes mellitus, hypertension, and obesjty. (T

at 829). She opined that Plaintiff was limited to sedentary work. (T at 830).
The ALJ noted gave ‘little weight” to these “other source” opiniomslirfig
that they were not supported by objective findings and appeared to be based p
on Plaintiff's subjective complaints, which the ALJ concluded were not fully cred
In addition, the “other source” opinions were contradicted by the assdassoh@&n.
Toews and Dr. Morse, the medical experts who reviewed the record and testi
the administrative hearingand the assessment of Dr. Everhart, a consultg
examiner These are germane reasons sufficient to supporiliiies decision to

disaount the “other source” opinionSed.ingenfelter v. Astrués04 F.3d 1028, 1044,

16
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45 (9th Cir. 2007)(ALJ is not obligated to accept opinion that is “brief, conclusory

inadequatelysupported by clinical findings”)Flaten v. Secretary of Health and

Human Servs.44 F.3d 1453, 146864 (9th Cir. 1995)ack of medical support fan
opinion based substantially on a claimant’s subjective complaints of isaen
legitimate reasofor discounting that opinionBatson v. Commof Soc. Sec. Admin
359 F.3d1190, 1195 (9th Cir. 2004ppinion may be rejected when it isdntradicted
by other statementnd assessments of [a claimantreddical condition).

D. Dr. Arnold

/ and

Dr. John Arnold, a clinical psychologist, performed a consultative

psychological assessment in March of 2013. Dr. Arnold diagnosed major depr|
(recurrent, moderate to severe), pain disorder (with both psychologicakfacubia
general medical coribn), anxiety (NOS with PTSD/Social Features), &
Borderline Personality Disorder (with Histrionic and Antisocial Features). (T at
He assigned a GAF score of 50, which is indicative of serious impairment in g
occupational or school functiarg. Onorato v. AstrueNo. CV-11-0197, 2012 U.S|
Dist. LEXIS 174777, at *11 n.3 (E.D.Wa. Dec. 7, 2012).

Dr. Arnold assessed marked limitations as to Plaintiff's ability to perf
activities within a schedule, maintain regular attendance, and be pundtioial
customary tolerances; work in coordination with or proximity to others without b

17
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distracted by them; and complete a normal workday and workweek wi

interruptions from psychologically based symptoms and to perform at a cons

pace withoutan unreasonable number and length of rest periods. (T at 935).

assessed severdimitation as to Plaintiff’'s ability to accept instructions and respc
appropriately to supervisors and a marked limitation to get along wivodcers or

peers withoutistracting them or exhibiting behavioral extremes. (T at 935).

thout

sistent

He

nd

The ALJ gave little weight to Dr. Arnold’s opinion, finding it inconsistent wjith

thebalance of the evidence. (T at 41). The ALJ’s decision wassupforted. Dr.
Everhart,another consultative examiner, found “clear evidence of malingér
assessedo limitation as to activities of daily living, described Plaintiff as “milc
depresed and mildly anxious,” and concludédt Plaintiff's attention, concentratior
and intelectual abilities were within normal limits. (T at 759, 762). She opined
Plaintiff could understand, remember, and follow simple directions. (T at T&2)
Toews, another medical expert, reviewed the record and concluded thatf Pliad

no limitation as to activities of daily living, moderate limitation with regard to so
functioning, and mild limitation with respect to maintaining attention, concentrg
persistence, and pace. (T at 70). He opined that Plaintiff could perform tasketl
had learned and had the opportunity to practice. (T -a2J1 Dr. Toews also foung
that Plaintiff was capable of superficial interactions and could sustain interactibn
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familiar coworkers. (T at 72). Dr. Samantha Chandler, another consultat
examiner, completed an assessment in 2008, in which she described Pla
difficulties with memory and concentration as “slight, found that her ability to re
and use appropriate judgment were “good,” and interact with public anvdréers.
(T at 4%5).

In light of the foregoing,his Court finds no error with respect to the AL\

decision to discount Dr. Arnold’s opinion.

V. CONCLUSION

ive

intiff's

Ason

I’'s

After carefully reviewing the administrative record, this Court finds substantial

evidence supports the Commimser’s decision, including the objective medid

al

evidence and supported medical opinions. It is clear that the ALJ thoroughly examined

the record, afforded appropriate weight to the medical evidence, imgltide
assessments of the treating and examimadicalprovideis andmedical expertsand
afforded the subjective claims of symptoms and limitations an appropriate w
when rendering decision that Plaintiff is not disabled. This Court finds no reverg
error and because substantialdevice supgrts the Commissioner’s decision, tl
Commissioner iISGRANTED summary judgment and that Plaintiff's motion f
judgmentsummary judgmens DENIED.
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V. ORDERS
IT IS THEREFOREORDERED that:
Plaintiff’'s motion for summary judgment, DocKgb. 17, is DENIED.
The Commissioner’s motion for summary judgment, Docket Ng). is
GRANTED.
The District Court Executive is directed to file this Order, provide copig
counsel, enter judgment in favor of the Commissioaed close this case.

DATED this 215 day of December2015

/s/Victor E. Bianchini
VICTOR E. BIANCHINI
UNITED STATES MAGISTRATE JUDGE

20

DECISION AND ORDER-WOOQOD v COLVIN 14CV-00244VEB

s to



