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Cease et al

ROBERT C. DENHAM, JR., also
known as Bobbie,

Plaintiff,
V.

RICHARD L. CEASE; WILLIAM
CHARLES HENRY; and WILLIAM J.
ROE,

Defendan.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

NO: 2:14CV-281-RMP

ORDERGRANTING DEFENDANTS'
MOTION TO DISMISSPURSUANT
TO FEDERAL RULE OFCIVIL
PROCEDURE 12(b)(6AND
REQUEST FORWUDICIAL NOTICE

BEFORE THE COURTs DefendantsMotion to Dismiss Pwguant to Fed.

R. Civ. P. 12(b)(6) and Request for Judicial NotlEEF No. 5.' The motion was

! Defendantsequest that the Coustke judicial notice o$everal court documents
filed in the underlyng state actior&ate of Washington v. Robert Carroll Denham,
Spokane County Superior Court Cause No. 21(BZF No. 5 at 4The Court grants
Defendants’ request and takes judicial notice of the state $padial Verdicts

Motion for Arrest of Judgment, or in the Alternative, a New Trial, the Motion to
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heard without oral argument on November 21, 2014. The Court has reviewed
motion, Plaintiff's response, ECF No. 8, Defendants’ reply memorandum, ECF
No. 10, Plaintiff's response to Defendant’s reply, ECF N&’ dll relevant flings,
and is fully informed.

Mr. Denham’s complainfiled pursuant to 42 U.S.C. § 19&®&serts that his
1973 conviction and imprisonment for Second Degree Assault involved a
conspiracy on the part of hmsiblic defender, thg@rosecutor, and the presngj
Superior Courjudgeto substitute a guilty plea for a jury guilty verdi&CF No.
1. Mr. Denham assert®@ir causes of action: (1) conspiracy to deprive him of th
right to appeal, (2) legal malpractice, (3) breach of fiduciary dat(4) fraudand
intentional infliction of emotional distress. ECF No. 1. Defendants move to
dismiss the four causes of action because all of the causes of action are barrec

the satute of limitations

Dismiss Action (Cont IV), Order Dismisgg Action Count IV ofthe Amended
Information, andludgment and Sentence, @tider Federal Rule of Evidence 201.
See ECF Nos. 5 and 1@oto Settlement v. Eisenberg, 593 F.3d 1031, 10381®

Cir. 2010).

2 Although the Courtlid not granMr. Denhamleaveto file his response to
Defendants reply memorandunbecause Mr. Denham is appearing in this mattel

pro sethe Courtwill consider his additional filingllong with the other pleadings.
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BACKGROUND

Mr. Denham was convictdaly jury on March 13, 183, of two counts of
seconddegree assault (&ints Il and IV of the Amended InformationECF No.

1 at16-17. The following day, Mr. Denham’sublic defender filed a Motion for
Arrest of Judgmentr, in the Alternative A New Trial. ECF No. 5 at-8. On
April 25, 1973, theorosecutor moved in open court for dismissal of Countai™M
the presiding judge ordered the dismis€¢aCF No. 5 al.3.

At the same proceeding, the judge heard statements from the prosecutin
attorney, defense counsel, and Mr. Denham, andissarda Finding of Fact,
noting thatMr. Denhamhad pleaded guilty to Count Il of second degresaalt.
ECF No. 1 at 19.The court entered Judgment and Sentence, which stated that
the judgehad“interrogated [Denham] and informed him of the chadrgehe court
further stated that it hdtbeen advised by the defendant that he understood the
nature of the charge and was ready and willingnter his plea . ..” Mr. Denham
served five years in prisand was paroled in 197&CF No. 8 at 9.

In 2012, Mr. Denham was involved in proceeditsbtain guatianship of
his granddaughterHe received a letter, dated August 27, 2012, from the
Washington Department of Social and Health Servicese(nafter DSHS)),
regardinga background check conducted by DSHECF No. 1 at 26; ECF No. 11

at 3. The letteristed six criminal incidents on Mr. Denham'’s recareluding

ORDERGRANTING DEFENDANTS’ MOTION TO DISMISS- 3
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“Second Degree Assault Count lI8entence 10 yearsECF No. 1 at 26
According to Mr. Denham, thigttercausechim to reviewhis “past criminal
incidents and outcomesECF No. l1at 4. Mr. Denham states that th8HSletter
“is what led [him] todiscoverthe “conspiracy” and its nature and extent.”. .
ECF No. 8 at 3 (emphas#esoriginal).

Prior toreceiving the letteMr. Denhamallegedly“had NO knowledge after
the jury verdict of guilty of Count Ill and IV, . . . that Defendants had intentional
or with deliberate indifference to the jury trial verdict result changed an integral

part of the judicial process . .”. ECF No. 8 at emphasis iroriginal).
According to Mr. Denhanhe did not learthat he had been sentenced under a
guilty pleauntil his investigation following receipt of the DSHS lett&CF No. 8
at 3 He repeatedly asserts that he neveags guilty, see, e.g., ECF No. 11 at2
4; ECF No. 8 at 6and claimghat Defendantsonspired to falsify the court record
to reflect a guilty plea in order to deny him the ability to appeal his senteGée
No. 1 at 4.

Defendants move to dismiBtaintiff's complaint pursuant tbederal Rule

of Civil Procedurel2(b)(6),arguingthat the complaint is barred lyet statute of

limitations. ECF No. 5 at 4.
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DISCUSSION
The parties agree that, because there is no specified statute of limitation

an action filed under 42 U.S.C. 8§ 1983, the Court looks to the law of the state ii

5 for

N

which the cause of action arose and applies that state’s personal injury suit statute

of limitations. Wallace v. Kato, 549 U.S. 384, 387 (200{3tating thaunder §
1983“federal law looks to the law of the State in which the cause of action’aros
to determine the applicable statute of limitations period. The relevant statute o
limitations “is that which the State provides for persenglry torts.”). The

partiesagree that the statute of limitations for persamary actions in

€,

WashingtorState is three years from the time the cause of action accrues. Wash.

Rev. Code § 4.16.082006)

In this case, Mr. Denhaalleges a 81983 claim based on violations of his

Fifth, Sixth, and Fourteenth Amendments to the United States Constitution. EC

No. 1 at 1. Mr. Denham specifies four specific causes of actions that allegedly
comprise tle conspiracy thate alleges deprived him of his Constitutional rights:
(1) conspiracy to deprive him of the right to appeal, (2) legal malpractice, (3)
breach of fiduciary duty and (4) fraud and intentional infliction of emotional
distress In analyzingwhether the causes of action are bdrthe Courtelies on

Washington State’ree yeastatute of limitation fopersonal injury actions

ORDERGRANTING DEFENDANTS’ MOTION TO DISMISS-5
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Defendants conterttiat the caussof action accrued on April 25, 1973, the
daythatthe Court found that Mr. Denham pliedguilty. ECF No. 5 at4. Mr.
Denham argues in opposition that the cawdaction accrued on August 27, 2012
when he received the DSHS letter. ECF No. 11 at 2.

“[T]he accrual date of a § 1983 cause of action is a question of federal la
that is not resolved by reference to state IAwVallace, 549 U.S. at 388. “Itis th
standard rule that accrual occurs when the plaintiff has a complete and presen
cause of action . . . , that is, when the plaintiff can file suit and obtain relief.”
Wallace, 549 U.S. at 388 (quotingay Area Laundry and Dry Cleaning Pension
Trust Fund v. Ferbar Corp. of Cal., 522 U.S. 192, 201 (1997jnternal quotation
marks omitted).

Additionally, federal courts are instructed to apply all applicable tolling
provisions provided by state lawVallace, 549 U.S. at 394Two Washington
statetolling provisions are relevant her&irst, & the time of Mr. Denham'’s
incarceration, Washington law tolled the statute of limitations during

imprisonment.Wash. Rev. Code § 4.16.090 (1971) (amended 190@jrent

* Mr. Denham asserts several causes of action which do rstitateviolations of
federal law. Section 1983 applies only to violations of federal law, but the Court
interprets Mr. Denham'’s reference to the state causes of action as being the b3

for his allegations of conspiracy.
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Washington law tolls the statute only during incarceration prior to conviction.
Wash. Rev. Code4816.190(1)Y2006) The Court will apply the earlier, more
generous tolling provisionMr. Denham statethathe was paroled in 1978. ECF
No. 8 at9. Applying the earlier tolling provisiorihe statute of limitations for this
action expired ir1981, three years after Mr. Denham was released from prison

Second, the statute of limitationgy be tolled by the “discovery rule,”
which provides that the statute of limitatiah®es not begin to run until the
complainant discovers, or in the exercise of reasonable diligence should have
discovered, the facts giving rise to the actiti.federal claim accrues when the
plaintiff knows or has reason to knakthe injury which is the basis of the
action.” Bagley v. CMC Real Estate Corp., 923 F.2d 758, 760 {9 Cir. 1991)
(quotingNorco Constr., Inc. v. King Cnty., 801 F.2d 1143, 1145%9Cir. 1986))
(internal quotation marks omitted).

Washington lawprovides that in an action alleging fraud, “the cause of
action [shall] not be deemed to have accrued until the discovery by the aggriev
party of the facts constituting the fraud.” Wash. Rev. Code 8§ 4.16408M

interpreting this provision, the Nim Circuit has stated that “the statute of

limitations begins to run when the plaintiff knew or should have known all of the

essential elements of its applicable cause of acti@otd Settlement, 593 F.3dht
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103839 (citingLa.-Pac. Corp. v. ASARCO, Inc., 24 F.3d 1565, 158019 Cir.
1994).

Mr. Denhanrelies onthe DSHSetterthathe received in August of 20H3
a basis for tolling the statute of limitations, maintaining that he did not look into
the details of the 1973 conviction until he received the leE&F No. 8 at 9.
Thus, Mr. Denham argues that the discovery rule should apply, tolling the staty
of limitations until August of 2012 when he received the DSHS letter.

Although Mr. Denhanmay not havediscoveedthe alleged impropriety of
his conviction until the letter frod@SHSprovoked him to conduct an

investigationMr. Denham should have mattet discovery much earlierMr.

Denhamcontends that “he never pleaded guilty to any of the charges,” ECF No|

at 8, yet havas apparently presewhen the court accepted lgailty pleato Count

[l of the indictmenton April 25, 1973ECF No. 1 at 19“. . . [T]he court after

hearing the statement of the prosecuting attorney, the defense counsel and the

defendant . ..”); ECF No. 1 at 21 (“Robert Carroll Denham, being represented |
Richard D. Cease, his attorney, appeared before the Honorable Willard J. Roe
April 25, 1973, and upon his plea of guilty . . . ./Additionally, the Board of
Prison Terms and Paroles apparently interviewed Mr. Denham regarding his
convictionand sentence prior to sentencing hisCF No. 1 at 24“The Board of

Prison Tems and Paroles . . . having interviewed said convicted persadi.. . .

ORDERGRANTING DEFENDANTS’ MOTION TO DISMISS- 8
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Mr. Denham has not alleged that @12 DSHSetter contaiedany new
information that was previously unavailalddge or concealedrom, Mr. Denham
The lettemmerely stated the fact, of which Mr. Denhahould have been aware
that he had been convicted of second degssaudt. Apart from Mr. Denham’s
alleged ignorance of the fact that he was convicted pursuant to ragpleathan a
jury verdict, Mr. Denhanhas not alleged any additional facts which provide the
basis for his injury or the elements of his alleged causes of aftwimch he was
not previously awareBy the exercise of due diligence $t®uld have discovered
these factearlier, and thereferis not entitled tapplication of thaeliscovery rule
tolling the statute of limitations.The Court finds that Plaintiff’'s claim is barred by
the applicable statute of limitations for bringing such an action.

Accordingly, IT ISHEREBY ORDERED:

(1) Defendants’ Motion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6) an

Request for Judicial Notic&CF No. 5, is GRANTED;

(2)Plaintiff's claimagainst Defendants i3l SM | SSED with prejudice.

The District Court Executive is directed to enter thrsler, enter judgment
accordingly provide copies to counsel and to proRaintiff, andclose this case.

DATED this 7th day of January 2015

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
Chief United States District Court Judge
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