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6
7 UNITED STATES DISTRICT COURT
3 EASTERN DISTRICT OF WASHINGTON
9 CaseNo. 1:14-CV-00286-JPH
10
STEPHANIE SUZANNE MININGER,
11
Plaintiff, ORDER GRANTING DEFENDANT’S
12 MOTION FOR SUMMARY
VS. JUDGMENT
13

CAROLYN W. COLVIN, Acting
14|| Commissioner of Social Security,

15 Defendant.

16

BEFORE THE COURT are cross-motions for summary judgment. ECF No.
17

14, 19. Attorney David Lybbert represemiintiff (Mininger). Special Assistant
18

United States Attorney Jeffrey McClain represents defendaminmissioner). The
19

parties consented to proceed before a stiege judge. ECF No. 6. After reviewing
20

the administrative record and the Isidfiled by the parties, the cougrants
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defendant’s motion for summamydgment, ECF No. 19.
JURISDICTION

Mininger protectively applied for sufgmental security income disabilit

benefits (SSI) on May 10, 20, alleging onset on Apr27, 2008 (Tr. 133-36). The

claim was denied initially and on recorsidtion (Tr. 78-85, 89-93). Administrativ|
Law Judge (ALJ) James W. Sherry heddhearing April 19, 2013. Miningel

represented by counsel, and a vocational expert tesfifiedt1-75). On May 16

2013, the ALJ issued an unfavorablecidon (Tr. 20-34). The Appeals Coungi

denied review July 29, 2014 (Tr. 1-6making the ALJ’s decisn final. On August
29, 2014 Mininger filed this appeal pursugm#éi2 U.S.C. 88 405(g). HCNo. 1, 4.
STATEMENT OF FACTS

The facts have been presented ia #dministrative hearg transcript, the
ALJ’s decision and the parties’ briefs. &hare only briefly summarized here a
throughout this order as necesstrgxplain the Court’s decision.

Mininger was 37 years old when shppbed for benefits and 40 at th
hearing. She stopped school in the digbtade but earned a GED. Mininger h

worked as a cashier, cdel waitress, housekeeper/cleaninventory counter ang

warehouse worker. She last worked in 2008 lives with a friend. Mininger

alleges physical and mental lintitans (Tr. 33, 46, 48-49, 52-585-67, 146-47).
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SEQUENTIAL EVALUATION PROCESS

The Social Security Act (the Act) deés disability as th&nability to engage
in any substantial gainful activity by reasof any medically derminable physica
or mental impairment which cdre expected to result death or which has lasted or
can be expected to last for a continupasiod of not less thatwelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(?). The Act also provides that a plaintiff shall
be determined to be undedssability only if any impaiments are of such severity
that a plaintiff is not only unable tdo previous work but cannot, considering
plaintiffs age, education and work expmnces, engage inng other substantia
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(A),
1382c(a)(3)(B). Thus, the definition of disbty consists of both medical and
vocational component&dlund v. Massanari253 F.3d 1152, 1156 {Xir. 2001).

The Commissioner has establishede-tep sequential evaluation process
for determining whether a person is dieal. 20 C.F.R. 88 404.1520, 416.920. Step
one determines if the person is engagedsubstantial gainful activities. If sa,
benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the
decision maker proceeds to step two,ichhdetermines whether plaintiff has |a
medially severe impairment or comhbtion of impairmers. 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920)@)(ii).

If plaintiff does not have a severe inmpaent or combination of impairment$

\"4
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the disability claim is denied. If the impaient is severe, the evaluation proceed
the third step, which compss plaintiffs impairment with a number of listg
impairments acknowledged by the Commissiote be so severe as to preclu
substantial gainful activity. 20 C.F.RB8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2
C.F.R. 8 404 Subpt. P App. 1. If the impagnt meets or equals one of the list
impairments, plaintiff is conclusively presied to be disabled. If the impairment
not one conclusively presuméal be disabling, the evaluation proceeds to the fo
step, which determines whether the impant prevents plaintiff from performin
work which was performed in the past. If aipliff is able to perform previous wor
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),
416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC

considered. If plaintiff cannot perform paskerant work, the fifth and final step i

the process determines whether plaintifhlide to perform other work in the national

economy in view of plaintiff's residual ictional capacity, age, education and p
work experience. 20 C.F.R. 88 40520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert482U.S.137(1987).

The initial burden of proof restupon plaintiff to establish grima faciecase
of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971); Meanel v. Apfel172 F.3d 1111, 1113 {eCir. 1999). The initial burden i

met once plaintiff establishebat a mental or physicampairment prevents thg
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performance of previous work. The burdeénen shifts, at step five, to the

Commissioner to show that (1) plafiitican perform other substantial gainful

activity and (2) a “significant number afbs exist in the national economy” which

plaintiff can performKail v. Heckler 722 F.2d 1496, 1498(Xir. 1984).
STANDARD OF REVIEW

Congress has provided a limited scopgudicial review of a Commissioner’

U)

decision. 42 U.S.C. 8§ 405(g). A Courtust uphold a Commissioner’'s decisign,
made through an ALJ, wheahe determination is not bad on legal error and is
supported by substantial eviden&ee Jones v. Hecklef60 F.2d 993, 995 {oCir.
1985); Tackett v. Apfel180 F.3d 1094, 1097 {Lir. 1999). “The [Commissioner’s]

determination that a plaintiff is not disabledl be upheld if the findings of fact ar

D

supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. 8 405(g)pubstantial evidence is meothan a mere scintilla,
Sorenson v. Weinbergeb14 F.2d 1112, 1119 n 10"(€ir. 1975), but less than g

preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 (9Cir. 1989).

Substantial evidence “means such ewice as a reasonable mind might accept as

adequate to support a conclusiorRichardson v. Perales402 U.S. 389, 40]

(1971)(citations omitted). §Juch inferences and conslans as the [Commissione

N
e

may reasonably draw from the evidence” will also be uphdbtk v. Celebreeze

348 F.2d 289, 293 {9Cir. 1965). On review, the Cduconsiders the record as|a
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whole, not just the evidence supporting the decision of the Commissiiaetman
v. Sullivan 877 F.2d 20, 22 {8Cir. 1989)(quoting<ornock v. Harris 648 F.2d 525,
526 (9" Cir. 1980)).

It is the role of the trier of fact, notishCourt, to resolve conflicts in evidence.

Richardson 402 U.S. at 400. If evidence supports more than one ratjonal

interpretation, the Courtmay not substitute its judgment for that of the
CommissionerTacketf 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984). Nevertheless, a decision supgbriby substantiatvidence will still be
set aside if the proper legal standards werieapplied in weighing the evidence apd

making the decisiorBrawner v. Secretary d¢iealth and Human Service839 F.2d

432, 433 (§ Cir. 1987). Thus, if there is substantial evidence to support the

administrative findings, or if there i®flicting evidence that will support a finding
of either disability or nondisability, thenfding of the Commisener is conclusive
Sprague v. Bower12 F.2d 1226, 1229-30"{€ir. 1987).
ALJ'S FINDINGS
At step one the ALJ found Miningerddnot work at SGA levels after she
applied for benefits (Tr22). At steps two and threbe found Mininger suffers

from depressive disorder/dysthymia ithv anxiety and endometriosis/pelvic

U
o

adhesions, impairments that are severedouhot meet or medically equal a Lists

impairment (Tr. 22). The ALJ found Mimger less than credible (Tr. 29). He foupd
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Mininger is able to perform a range of lighiork (Tr. 32-33). At step four, relying
on a vocational expert, ALJ Sherry found ritiger is able to perform her pa
relevant work as a cashier Il and housekefeteaner (Tr. 33, 69). Alternatively, :
step five, the ALJ found Mininger caperform other jobs, such as cashi
production inspector and hand packager (Tr. 34, 69-71). Accordingly, the
found Mininger is not disabled defined by the Act (Tr. 34).

ISSUES

Mininger alleges the ALJ erred when &ealuated the medical evidence and

credibility, and at step five. ECF No. 14H). The Commissioner responds that
ALJ’s findings are factually supported an@drof harmful legal error. She asks t
courtto affirm. ECFNo. 19 at 2.
DISCUSSION

A. Credibility

Mininger alleges the ALJ’s credibilitysaessment is not properly supports
ECFNo.14at10,16-109.

When presented with conflicting medl opinions, the ALJ must determirn
credibility and resolve the conflicBatson v. Comm’r of Soc. Sec. Adm859 F.3d
1190, 1195 (9 Cir. 2004)(citation omitted). The ALs'credibility findings must be
supported by specific cogent reasoRashad v. Sullivar903 F.2d 1229, 12319

Cir. 1990). Absent affirmative evidena& malingering, the ALJ's reasons fq
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rejecting the claimant’s testimomgust be “clear and convincinglester v. Chater
81 F.3d 821, 834 (bCir. 1995). “General findings are insufficient: rather the A
must identify what testimony is not cibte and what evidence undermines f{
claimant’s complaints.Leste, 81 F.3d at 834Dodrill v. Shalalg 12 F.3d 915, 918
(9" Cir. 1993).

The ALJ’s finding is fully supported.

Treating and examining sources notencmmpliance with taking prescribe
estrogen (Tr. 27, referring to Tr. 278ee alsoTr. 340). Mininger “dischargec
herself” from the hospital against mediaalvice (Tr. 27, 266). Daily activitie
suggest greater functional capacity tidminger’s testimony describes. The Al
notes Mininger does laundry, vacuums, shops, loads the dishwasher,
computer, drives and preparssnple meals (Tr. 30-31,69-70, 173, 177). This i
inconsistent with the dege of limitation alleged.

There are several unexplained gapsréatment, suggesting limitations we

not as severe as alleged.(Z8, citing 284-89: treatmenbtes January and February

2013, and 344-51: treatment notes Amild May 2012). Treatment has large
consisted of physical therapy and othenservative measuresr(129-30, citing Tr.
214, 234, 275, 287-8295, 302, 313, 340-4B44-45, 363-370).

Although lack of supporting medical idence cannot form the sole basis 1

discounting pain testimony, it is a facttre ALJ can consider when analyzir
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credibility. Burch v. Barnhart 400 F.3d 676, 680 {9 Cir. 2005). Subjective

complaints contradicted by medicacords and by daily activities are proper

consideredCarmickle v. Comm’pf Soc. Sec. Admir633 F.3d 1155, 1161 {Cir.
2008); Thomas v. Barnhart278 F.3d 947, 958-59 {9Cir. 2002). An ALJ may
consider unexplained or inadequately expldifalure to seek treatment or to follo
a prescribed course of treatmefoammasetti v. Astryé33 F.3d 1035, 1039 19
Cir. 2008)(citation omitted). Evidence obmservative treatment is sufficient |
discount a claimant’s testimony regamlithe severity of an impairmeriearra v.
Astrue 481 F.3d 742, 750-51(XCir. 2007).

The ALJ’s credibility assessment ssipported by the evidence and free
harmfulerror.

B. Medical evidence

Next, Mininger alleges the ALJ failed pyoperly credit the opinions of son
treating and examining professionals. EEGlo. 14 at 12-16. She points to ti
opinions of Austen Stasiak, M.D., Aar Burdge, Ph.D., and Susan Harp, ARN
The Commissioner responds that, to the extentejected the first two opinions, th
ALJ gave specific and legitimate reasons ffejecting the firstwo opinions, and
germane reasons for rejecting Ms. Harptgntradicted opinions. ECF No. 19 at
13.

The ALJ reasons are proper and supgd by substantial evidence.
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Notably, Dr. Stasiak’s first record is 2013, while onset is alleged in Apri

2008 (Tr. 287). InMarch 2013 he opined Miningaran perform light work. He
recommended physical, occupational anthaveoral therapy (Tr. 369). The AL
accepted his RFC for light work because iswansistent with @ overall weight of

theevidencgTr. 31, 355).

The ALJ is correct. In May 2010 treagimloctor Krishna Chand, M.D., note

Mininger is doing very well on medicatioqsescribed for GRD. After Mininger
undergoes a diagnostic EGDl@ooscopy, Dr. Chand revieathe results and advise
dietary and lifestyle modifications foGERD symptoms (Tr. 213). Mininger’

regular physician, Leonel Z&ssi, M.D., notes tests shave colonic disease and n

colonic endometriosis, only a hiatal hexn(Tr. 230). When Mininger sees Dr.

Zolessi in March 2010, she takes advit fmain (Tr. 234). Following surgery t
remove adhesions in July 2010, treg doctor Zolessi notes “significar
improvement in symptoms” (Tr. 261, 265). By September 2010 Dr. Zolessi
Mininger is noncompliant with taking presbed estrogen (Tr. 272). In 2013 O
Stasiak observes Miningerwgell appearing, well- nourisheth no apparent distres
and well groomed (Tr. 284-85).

The ALJ did not err when he vgied Dr. Stasiak’s opinion.

The ALJ rejected Dr. Burdge’s opinidmecause it is contradicted by oth

evidence, including the opinion of anathexamining psychologist, Mark Duris
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Ph.D. (Tr. 31-32; Tr. 340-43, 372-76). Wpril 2012 Dr. Duris opined testing

showed depression was not at sufficietiilygh enough levelsnal/or did not presen

the type of depressive symptoms thaiwd likely prevent work or the ability tg

sustain work. Mininger took no rdications (Tr. 340-42).

About a year later, Dr. Burdgessessed several mark and a severy

limitation, yet some of his own testindnaved moderate degssion and norma|

anxiety; moreover, the PAI resuligere invalid (Tr. 32, 373-80).

The ALJ’s reasons are specific, legitite and supported by the record. |
ALJ may properly reject any opinion that is brief, conclusand inadequately
supported by clinical findingBayliss v. Barnhart427 F.3d 1211, 1216 {SCir.
2005). Opinions that are internally incastent may properly be given less weig
See Morgan v. Commissioner of Social Sec. Adri89 F.3d 595, 603 {9Cir.
1999). To the extent the Alelred in considering thdlhe purpose of the exam wa
public assistance eligibility, any error dearly harmless because the remain
reasons are specific, legitimatenda supported by substantial evidencgee
Carmickle v. Comm’r Soc. Sec. Admif33 F.3d 1155, 1162 '9Cir. 2008);
Bayliss vBarnhart,427 F.3d 1211, 1216 {(<Cir. 2005).

The ALJ gave Ms. Harp’'s Decemb@010 opinion little weght in part
because it is inconsistent with her oexamination resultend appears based (¢

Mininger’'s unreliable self-report (Ti82, 276-77, 338-39). As a non-accepta
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medical source, Ms. Harp’s opinion needly be rejected by germane reaso
Molina v. Astrue674 F.3d 1104, 1111{ir. 2012). Here, the ALJ's reasons are
least germane. Harp’s exam notes thanexation is normal, Mininger is we
developed and well nouhsd. Mininger was instructedlb use fiber laxatives daily
to prevent constipation (Tr. 277). Atthgh Harp opines Minger is limited in
sitting, standing and lifting, the ALJ isorrect that her notes do not show a
objective evidence finding Plaintiff is sionited (Tr. 32, 276-7, 338-39). Moreover
Harp opines such limitations are“oihknown” duration (Tr. 338).  Although th¢
ALJ again relied in part on ¢hpurpose of the exam (dwation for public assistanc
eligibility) (Tr. 32), any error is clearly harmless santhe ALJ’s other reasons are
leastgermane.

C. Step five

Mininger alleges the ALJ erred atept five by presenting an incomple
hypothetical. ECF 14 at 19-20. However, step five wasltrnate finding.The

ALJ found at step four Mininger is able to perform her past work as a cashie

33). There was no error in this findinfommasetti v. Astrué33 F.3d 1035, 1044

(9™ Cir. 2008).
Moreover, as the Commissioner correqlyints out, one does not establi
error at step five by rearguing th#ie ALJ erroneously weighed the medic

evidence. ECF No. 19 at 14. Mininger gks the ALJ should ka included markec
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and moderate limitations assessed byBurge. And she cites Ms. Harp’s opinign
that frequent bathroom breaks are needsdimitations the ALJ improperly omitted
(Tr. 339). These are the sarmgguments that the ALJifad to properly weigh Dr.
Burge’'sandMs. Harp’sopinions.

Because the ALJ appropriately inded the limitations supported by th

—d

e
record, there was no harmful error.
Mininger alleges the AL3hould have weighed thevidence differently, bulf
the ALJ is responsible foreviewing the evidencend resolving conflicts or
ambiguities in testimonyMagallanes v. Bower881 F.2d 747, 751 {oCir. 1989). It
is the role of the trier of fact, not thisourt, to resolve conflicts in evidencg.
Richardson 402 U.S. at 400. If evidence supports more than one ratjonal
interpretation, the Courtmay not substitute its judgment for that of the
CommissionerTackett,180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
1984). If there is substantial evidence tgort the administrative findings, or |f

there is conflicting evidence that wilupport a finding of either disability g

-

nondisability, the finding of #a Commissioner is conclusiv@prague v. Bowerg12
F.2d 1226, 1229-30 {oCir. 1987).
The ALJ's determinations are supfeat by the record and free of harmful

legal error.
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CONCLUSION
After review the Court finds the AlLg’decision is supported by substant
evidence and free of harmful legal error.
IT IS ORDERED:
Defendant’s motion for summary judgmeBCF No. 19 isgranted.

Plaintiff’'s motion for summary judgment, ECF No. 14, is denied.

The District Court Executive is directed file this Order, provide copies tp

counsel, enter judgment in favor of defendant@h@SE the file.
DATED this 18th day of June, 2015.

S/ James P. Hutton

JAMES P. HUTTON
UNITED STATESMAGISTRATE JUDGE
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