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7 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

9 CaseNo. 14-cv-00341-JPH

10

MELISSA MARIE VANSICKLE,
11
Plaintiff, ORDER GRANTING DEFENDANT'’S
12 MOTION FOR SUMMARY

VS. JUDGMENT

13
CAROLYN W. COLVIN, Acting
14|| Commissioner of Social Security,

15 Defendant.

16

BEFORE THE COURT are cross-motions for summary judgment. ECF No.
17

14, 16. Attorney Dana C. Madsen represehantiff (Vansickle). Special Assistant
18

United States Attorney L. Jamala Edds represents defendant (Commissioner).
19

The parties consented to proceed befarenagistrate judge. ECF No. 6. After
20

reviewing the administrative record and theefs filed by the parties, the cout
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grants defendant’s motion for summajydgment, ECF No. 16.
JURISDICTION
Vansickle applied for disability insance benefits (DIB) and supplement

security income disability benefits$§ on May 17, 2011, aligng onset beginning

March 2, 2009 (Tr. 143-49, 150-58). dhclaim was denied initially and on

reconsideratioifTr. 94-97,100-03).
Administrative Law Judge (ALJ) Donnla Walker held a hearing June 1

2013. Vansickle, represendteby counsel, and medicand vocational experts

testified (Tr. 28-59). Odune 20, 2013, the ALJ issuad unfavorable decision (T¥.

12-21). The Appeals Council denied mwi August 29, 2014 (Tr. 1-6), making tf

ALJ’s decision final. On October 21, 2014 n&ckle filed this appeal pursuant to 42

U.S.C. 8§ 405(g). ECF No. 4.
STATEMENT OF FACTS
The facts have been presented ia #dministrative hearg transcript, the
ALJ’s decision and the parties’ briefs. &hare only briefly summarized here a
throughout this order as necesstrgxplain the Court’s decision.
Vansickle was 27 years old at onsatla31 at the hearing. She has a te
grade education and has not earned a GEi2. lives with her son who was fo

years old at the hearing. She has worked asrsing assistant/home attendant, re

manager, housekeeper, child monitor andilretark. She has a driver’s license but
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driving is painful. She | had anxiety all her lifethis, and pain, cause sleep
problems. Pain also limits walking to ohlck and standing teen minutes (Tr. 40
44-45, 51-53, 55, 201).
SEQUENTIAL EVALUATION PROCESS

The Social Security Act (the Act) deés disability as th&nability to engage
in any substantial gainful activity by reasof any medically derminable physica
or mental impairment which cdre expected to result death or which has lasted or
can be expected to last for a continupaesiod of not less thatwelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(®). The Act also provides that a plaintiff shall
be determined to be undedssability only if any impaiments are of such severity
that a plaintiff is not only unable tdo previous work but cannot, considering
plaintiff's age, education and work expmnces, engage inng other substantial
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(A),
1382c(a)(3)(B). Thus, the definition of disbty consists of both medical and
vocational component&dlund v. Massanari253 F.3d 1152, 1156 {Xir. 2001).

The Commissioner has established\e-ftep sequential evaluation process
for determining whether a person is dikal. 20 C.F.R. 88 404.1520, 416.920. Step
one determines if the person is engagedsubstantial gainful activities. If sa,
benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step two,ickhdetermines whether plaintiff has |a
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medially severe impairment or comhbtion of impairmers. 20 C.F.R. 88

404.1520(a)(4)(ii), 416.920)@)(ii).

If plaintiff does not have a severe inmpaent or combination of impairments

the disability claim is denied. If the impaient is severe, the evaluation proceeds
the third step, which compss plaintiffs impairment with a number of listg
impairments acknowledged by the Commissiotte be so severe as to preclu
substantial gainful activity. 20 C.F.R8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2
C.F.R. 8 404 Subpt. P App. 1. If the impagnt meets or equals one of the list
impairments, plaintiff is conclusively presed to be disabled. If the impairment
not one conclusively presuméal be disabling, the evaluation proceeds to the fo
step, which determines whether the impant prevents plaintiff from performin
work which was performed in the past. If aipliff is able to perform previous wor
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),
416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC

considered. If plaintiff cannot perform paskeseant work, the fifth and final step i

the process determines whether plaintifhlide to perform other work in the national
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economy in view of plaintiff's residual fictional capacity, age, education and past

work experience. 20 C.F.R. 88 40520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert482U.S.137(1987).

The initial burden of proof restupon plaintiff to establish grima faciecase
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of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971); Meanel v. Apfel172 F.3d 1111, 1113 {Cir. 1999). The initial burden is

met once plaintiff establishebat a mental or physicampairment prevents thg

1%

performance of previous work. The burdéhnen shifts, at step five, to the

Commissioner to show that (1) plafiitican perform other substantial gainful

activity and (2) a “significant number fbs exist in the national economy” whigh

plaintiff can performKail v. Heckler 722 F.2d 1496, 1498'{Cir. 1984).
STANDARD OF REVIEW

Congress has provided a limited scopgudicial review of a Commissioner’

UJ

decision. 42 U.S.C. 8§ 405(g). A Courtust uphold a Commissioner’s decisign,
made through an ALJ, wheahe determination is not bad on legal error and is
supported by substantial eviden&ee Jones v. Heck|ef60 F.2d 993, 995 {oCir.

1985); Tackett v. Apfel180 F.3d 1094, 1097 {XCir. 1999). “The [Commissioner's

D

determination that a plaintiff is not disabledl be upheld if the findings of fact ar
supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.

1983)(citing 42 U.S.C. § 405(g)pubstantial evidence is meothan a mere scintilla,
Sorenson v. Weinberges14 F.2d 1112, 1119 n 10"(€ir. 1975), but less than g

preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 9Cir. 1989).

Substantial evidence “means such ewick as a reasonable mind might accept as

adequate to support a conclusiorRichardson v. Perales402 U.S. 389, 401
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(1971)(citations omitted). §Juch inferences and conslans as the [Commissione
may reasonably draw from the evidence” will also be uphdhtk v. Celebreeze
348 F.2d 289, 293 (BCir. 1965). On review, the Cduconsiders the record as
whole, not just the evidence supporting the decision of the CommissWieetman
v. Sullivan 877 F.2d 20, 22 (dCir. 1989)(quotind<ornock v. Harris 648 F.2d 525,

526 (9" Cir. 1980)).

It is the role of the trier of fact, notishCourt, to resolve conflicts in evidence.

Richardson 402 U.S. at 400. If evidence supports more than one rat
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTacketf 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984). Nevertheless, a decision supgarby substantiakvidence will still be
set aside if the proper legal standards werteapplied in weighing the evidence a
making the decisiorBrawner v. Secretary d¢fealth and Human Service839 F.2d

432, 433 (8 Cir. 1987). Thus, if there is substantial evidence to support

administrative findings, or if there i®iflicting evidence that will support a finding

of either disability or nondisability, thenfding of the Commisener is conclusive
Sprague v. Bower812 F.2d 1226, 1229-30%Tir. 1987).
ALJ'S FINDINGS

ALJ Walker found plaintiff was insudethrough December 31, 2011 (Tr. 1

14). She found at step one that Vansicklerditlwork at SGA levels after onset (Tr.
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14). At steps two and three, she fouplaintiff suffers from degenerative disc
disease of the cervical spinan impairment that is sere but does not meet or

medically equal a Listed impairment (Tk4, 16). The ALJ found Vansickle less

than fully credible (Tr. 17). She found plafhis able to perform a range of mediu

work (Tr. 16). At step four, the ALJ relleon a vocational expert and found plaintiff

M

is able to perform her past relevant wak a child monitor, home attendant, retail

clerk and housekeeper (Tr. 19, 56). Alternatively, at step five, the ALJ again

on expert testimony and found plaintiff cparform other jobs, such as assemb

hand packager and laundry worker (Tr.20-56). The ALJ found Vansickle is not

disabled as defined by the Act (Tr. 21).

ISSUES

Plaintiff alleges the ALJ erred when she evaluated the evidence and as
credibility. ECF No. 14 at 9-13. The Conssioner responds that the ALJ’s findin
are factually supported and free of harmfgjdeerror. She asks the court to affir
ECF No. 16 at 3.

DISCUSSION

A. Credibility

Plaintiff alleges the ALJ failed to predy support her crelility assessment
ECF No. 14 at 9-12.

When presented with conflicting medl opinions, the ALJ must determir]
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credibility and resolve the conflidBatson v. Comm’r of Soc. Sec. AdmB859 F.3d
1190, 1195 (9 Cir. 2004)(citation omitted). The ALs'credibility findings must be
supported by specific cogent reasoRashad v. Sullivar903 F.2d 1229, 1231 (9
Cir. 1990). Absent affirmative evidenag malingering, the ALJ's reasons f¢
rejecting the claimant’s testimomgust be “clear and convincinglester v. Chater
81 F.3d 821, 834 (bCir. 1995). “General findings are insufficient: rather the A
must identify what testimony is not cibte and what evidence undermines f{
claimant’s complaints.Leste, 81 F.3d at 834Dodrill v. Shalalg 12 F.3d 915, 918
(9" Cir. 1993).

The ALJ’s finding is fully supported.

In February 2009 plaintiff faik to follow through with recommende
physical therapy (Tr. 14). After a car aceaila month later, in April 2009, she w3
again advised to undergo physical tipgraShe did not regularly show up fc
treatment as prescribed and was ultimatkbcharged (Tr. 14, citing Ex. 1F at T
197-206). Vansickle testifteshe stopped going because the treatments causec

(Tr. 44). This explanation is arguably not supported by the re€eelr. 199, 201,

204-06, 211, 215. However, evdrthe explanation is deemed acceptable, the AL

other reasons are clear, convincing andported by substantial evidence.
There is evidence suggesting driegelang behavior. In June 2010 plaint

asked for an early refill of pa medication. In August 2010 she again asked to r
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medications early because, sh@med, someone stole thdifr. 15, 207, 242, 249),

In July 2012 it is noted that Vansicklepeatedly “refused to have her blood dra

and requested benzodiazepine to calm hér€El. 15, refering to Tr. 327-28). A

test drawn July 23, 2012 was positive b@nzodiazepine (xanax) and marijuana, i

violation of plaintiff's pain contract (T 15, referring to Tr. 335). Her treatme
provider strongly recommended a comprediee drug assessment (Tr. 335).
September 2012 plaintiff said she had ingésnharijuana tea for nausea and did
know how xanax got into hesystem. When told controlled substances would

longer be prescribed until an assessmegas completed or lab results return

clean, plaintiff became angry. She adndttdrinking her brother’s marijuana drink

daily. She left the room before a physicahexcould be done orba taken (Tr. 15
referring to Tr. 337, 339-41)In October 2012 plaintiff repeatedly request
benzodiazepine in the ER f& complaints, but was refud€Tr. 15, refering to Tr.
288).

Objective medical evidence does nogport the level of claimed impairmer
(Tr. 15, 17). In March 2009 plaintiff wagen getting on and off the exam table w
no signs of any discomfort. In November 208@%hysical therapist notes strength
both arms is 5/5. December 2009 treatmastes show plaintiff was seen for ne

pain, but she was well groomed, active, ntbwathout difficulty and did not appe3q

to be in pain (Tr. 197212, 235). Plaintiff testifieche vomited for six to nine

ORDER ~9

vn

n

not

no

ed

ed

It

th

in




10

11

12

13

14

15

16

17

18

19

20

months to a year around October 2012 &wd 80 pounds (Tr47-48). Medical
records do not support this assertiSeeTr. 287-88, noting metabolic panels are
normal despite claims of vomiting 8 to 10 times a day for 8 months; Tr. 33
noting inconsistent reporting of GI symptoms.

Activities overall also suggest greater functional capacity than plain
testimony described. She drives. She was #@bleare for hera@ as an infant ang
toddler, at times as a single parent (I, 209, 220, 222, 22231, 249, 274, 277
361). Medical evidence does not reflecivarsening condition that would suppo
the degree of limitation alleged (Tr. 1See e.g Tr. 259, 285, 296: September 20
MRI cervical stenosis without radilpathy; November 2010 lumbar MR
essentiallynormal).

Unexplained or inadequately eapied failure to follow recommende
treatment suggests limitations are not agese as alleged. AMLJ may properly
consider this when assessing credibiliipmmasetti v. Astrii®33 F.3d 1035, 103¢
(9™ Cir. 2008)(citation omitted). Drug seekj behavior may be evidence of
tendency to exggerate pain.See Edlund v. Massana53 F.3d 1152, 1157 {9
Cir. 2001)(holding that the likelihood thalaimant was exaggerating complaints
pain to “feed his Valium addiction” pported the ALJ's decision to reject h
testimony). Although lack of supporting medieaidence cannot form the sole ba

for discounting pain testimony, it is a factthe ALJ can conseat when analyzing
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credibility. Burch v. Barnhart 400 F.3d 676, 680 {9 Cir. 2005). Subjective

complaints contradicted by medicacords and by daily activities are proper

consideredCarmickle v. Comm’pf Soc. Sec. Admir633 F.3d 1155, 1161 {Cir.
2008); Thomas v. Barnhar78 F.3d 947, 958-59 {<Cir. 2002). And, the ability tq
care for young children may be incornerg with disabling limitationsRollins v.
Massanarj 261 F.3d 853, 856 (oCir. 2001).

The ALJ’'s credibility assessment ssipported by the evidence and free
harmfulerror.

B. Medical evidence

Vansickle alleges the Alfailed to properly wegh the March 2013 opinion g
Ginger Blake, ARNP. ECF No. 14 4t2-13; Tr. 293-95. The Commission
responds that the ALJ gave germane amasfor rejecting this opinion: it i
inconsistent with treatment notes and wvitie medical and testimonial evidence a
whole.ECFNo. 16 at13-14.

TheCommissioners correct.

In March 2013 Ms. Blake opined plaiffitcould perform sedentary work, by
no more than one to ten hours per we@k. 293-94). In July of 2012, Ms. Blak
was the treatment provider who had sgly recommended an assessment

substancabusgTr. 335).

An ALJ may properly reject any apon that is brief, conclusory and
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inadequately supported by clinical finding3ayliss v. Barnhart427 F.3d 1211
1216 (9" Cir. 2005). Opinions that are inteflyainconsistent mg properly be given
less weightSee Morgan v. Commissioner of Social Sec. Adrh® F.3d 595, 603
(9™ Cir. 1999).

Vansickle alleges the Aldrred by considering DSH&valuations in genera
and the sympathy of providers and the contéxsecondary gain, when she reject
Ms. Blake’s opinion. ECF No. 14 at 13. diCommissioner responds that the A
gave germane reasons, as is apprapifiait non-acceptable sources. ECF No. 1¢
13-16.

TheCommissioners correct.

Nurse practitioners such as Ms. Blake not acceptable medical sources.
such, if an ALJ rejects their opinion, reasg@smane to the withess must be giv¢
Molina v. Astruef74 F.3d 1104, 1111 {Cir. 2012)(citations omitted).

The ALJ notes the assessed limitati@ame made on a chedox form (Tr.
18). These are entitled to little weight, pautarly when (as is the case here) t
report does not contain an explanatminthe bases for the conclusior@Grane v.
Shalala,76 F.3d 251, 253 {8Cir. 1996).

The assessed RFC is also inconsistdtit treatment notes. (Tr. 18-19, 294

The notes do not reflect such extreme landns. Treatment notes, for examp

describe asthma as well controlledr.(274). Ms. Blake’s check-box opinion
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indicates asthma limits work. This a germane reason.

The ALJ notes Ms. Blake’s opinion iscionsistent with other evidence. Min
D. Vu, M.D., [misspelled NienVu in the RP], reviewed the complete record.
testified plaintiff's cervical condition is severe impairment but lumbar conditio
and asthma are not (Tr. 34-35, 131). Henedi plaintiff could perform a range ¢
medium work (Tr. 35-36). The ALJ consictd and gave this opinion significal
weight (Tr. 18). This too is a germane reason.

Because the ALJ gave germane reasupported by the record for rejectir
Blake’'s more extreme limitations, error @y in relying on the purpose of tN
opinion (obtaining DSHS benefits) or thpeovider's possible sympathy is clear
harmless.

Plaintiff essentially alleges th&LJ should have weighed the eviden
differently, but the ALJ is responsibler reviewing the evidence and resolvir
conflicts or ambiguities in testimonyvagallanes v. Bower881 F.2d 747, 751 {9
Cir. 1989). It is the role of the trier ofdt, not this court, teesolve conflicts in
evidenceRichardson 402 U.S. at 400. If evidencegorts more than one ration
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTackett,180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
1984). If there is substantial evidence tgort the administrative findings, or

there is conflicting evidence that wilupport a finding of either disability g
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nondisability, the finding of #ta Commissioner is conclusivBprague v. Bowerd12
F.2d 1226, 1229-30 {oCir. 1987).

The ALJ’'s determinations are supfeat by the record and free of harmf
legal error.

CONCLUSION

After review the Court finds the ALg’decision is supported by substantial

evidence and free of harmful legal error.
IT IS ORDERED:
Defendant’s motion for summary judgmeBCF No. 16 isgranted.
Plaintiff’'s motion for summary judgment, ECF No. 14, is denied.
The District Court Executive is directed file this Order, provide copies t
counsel, enter judgment in favor of defendant@h@SE the file.
DATED this 18th day of August, 2015.

S/ James P. Hutton

JAMES P. HUTTON
UNITED STATESMAGISTRATE JUDGE
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