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d Witherspoon, PLLC et al v. Evanston Insurance Company

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

WORKLAND & WITHERSPOON,

PLLC, a limited liability company; ang

ERIC SACHTJEN, an individual
Plaintiffs,

V.

EVANSTON INSURANCE
COMPANY,

Defendant

)

NO: 2:14-CV-403-RMP

ORDERDENYING MOTION FOR
SUMMARY JUDGMENT

Doc. 57

BEFORE THE COURT is DefendaBktvanston Insurance Compasy

Motion for Summary Judgment to Dismi&CF No. 43. The Court heard oral

argument on Defendant’s motion on March 28, 2016. ECFKBloThe Court has

reviewed the motion, the response memorandum (ECBM0pthe reply

memorandum (ECF N&4), has heard argument from counsel, and is fully

informed.

BACKGROUND
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This case is one of four related lawsuits. Plaintiff in this case, Workland «
Witherspoon, PLLC (hereinafter “Worklandivas adefendant in two lawsuits
beforethe Spokane County Superior Court. ECF Nd. &t 2. Both lawsuits
alleged professional liability causes of action regarding the purchase and sale
real property.ld. Defendant in this case, Evanston Insurance Company
(hereinafter “Evanston”), is an lllinois insurance company that issued Worklang
professional malpractice insurance ppli€CF No. 20 at 2. When the underlying
litigation againstWorklandarose Workland tendered the defense and indemnity t
Evanston.ld. Evanston assumed the defense of Workland under a reservation
rights. Id.

In a separate case, Evanston filed a complaint for a declaratory judgmen
this Court on June 16, 2014, seeking a judicial determination that Evanston ha

duty to defend or indemnifWorklandin the underlying state court actions. ECF

No. 1, 2:14CV-00193RMP. Worklandrequested a stay of Evanston’s declarator

judgment action. ECF No. 7, 2:12V-00193RMP. The Cart ultimately granted
a stay on five of Evanston’s six asserted coverage defenses. ECF No. 48, 2:1+
CV-00193RMP. However, the Court found “no reason at this time to abstain
from, or stay consideration of, Evanston’s coverage defense regarding thecSpeg
Incidents Exclusion provision of the policyld. at 21.

Subsequently, Evanston moved for summary judgment, arguing that the

policies’ Specific Incidents Exclusion excluded coveragelfeclaimsagainst
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Workland ECF No. 20, 2:14€V-00193RMP. During oral argumentprmer co
plaintiff Eric Sachtjen’s counsel informed the Court that the parties had settled
underlying state court lawsuits and that the motion for summary judgment was
moot. ECF No. 44, 2:1€V-00193RMP. Evanston’s counsel disagreéd. The

Court determined that it would proceed with argument on Evanston’s motion af

that time. Id. After striking as inadmissible Evanston’s supporting evidence, the

Court denied Evanston’s motion for summary judgment. ECF No. 46714
001%B-RMP.

On August 3, 2015, the parties stipulated to the dismissal with prejudice ¢
Evanston’s declaratory judgment action, 2(4-00193RMP. ECF No. 52, 2:14
CV-00193RMP. The parties specifically noted that “all claims which have beer
asserted inhis action by the plaintiff against defendants are molot.’at 1. The
motion stated that “[t]he parties further agree that any claims defendants may |
regarding the recovery of attorney’s fees are preserved and can be asserted in
matter styledMorkland & Witherspoon, PLLC, et al. v. Evanston Insurance Co.
No. 2:14CV-403-RMP.” Id. at 2. The Court granted the Stipulated Motion for
Dismissal on August 10, 2015. ECF No. 53, 2(M-00193RMP.

In the instant lawsuit, Workland has alleged a number of causes of actior
against Evanston arising frogavanston’s handling of Workland’s policy claim
ECF No. 11. As envisioned by the Stipulation of Dismissal, ECF No. 52-2:14

CV-00193RMP, Workland moved fasttorneys fees arising from 2:1CV-

ORDERDENYING MOTION FOR SUMMARY JUDGMENT~ 3
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00193 RMP unde©Olympic S.S. Co., Inc. v. Centennial Ins.,Gd.7 Wn.2d 37
(1991). ECF No. 22. The Court denied Workland’s motion for attorney’s fees {
October 30, 2015. ECF No. 35.
DISCUSSION

A. Summary Judgment Standard

Summary judgmenis approprateif “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment
matter of law.” Fed. R. Civ. Proc. 56(a). The opposing party “must do more th
simply show that there is some metaphysical doubt as to material facts.”
Matsushita v. Zenithd75 U.S. 574, 587 (1986). “[l]t must produce at least some
‘significant probative evidence tending to support the complaift¥V. Elec.
Serv. V. Pac. Elec. Contractors Assa®9 F.2d 626, 630 (9th Cir9&7) (quoting
First Nat'l Bank v. Cities Serv. Ca91 U.S. 253, 2889 (1968)).

The “purpose of summary judgment is to pierce the pleadings and to ass
the proof in order to see whether there is a genuine need for latsushita 475
U.S. at 587internal quotation marks omitted). Therefore, the nonmoving party
must show that a judge or jury is required to resolve the factual dispe&d.\W.
Elec. Sery.809 F.2d at 630. There is no genuine issue of material fact where t
“nonmoving party has failed to make a sufficient showing on an essential elem
of her case with respect to which she has the burden of prGefdtex Corp. v.

Catrett, 477 U.S. 317, 323 (1986). However, if a party fails to “properly support

ORDERDENYING MOTION FOR SUMMARY JUDGMENT- 4
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an assertion of fact,” the court may “consider the fact undisputed for purposes
the motion.” Fed. R. Civ. P. 56(e)(2).

B. Issues

Evanston argues that it is entitled to summary judgment because Workla
IS unable to prove any injurfzarm,or damagsas a result of Evanston’s caral.
ECF No. 43 at 3. Following the Court’s dismissal of Workland’s Insurance Fair

Conduct Act cause of action, ECF NB3, Workland’s remaining causes of action

are for breach of contract, bad faith, and under the Washington State Consume

Protection At (“CPA”). SeeECF No.1-1.

For the purpose of the instant motion for summary judgment, Evanston
“assumes that it acted as alleged by plaintiffs in all instandeSF No. 43at 3
n.1. Consequently, Workland argues that Evanston’s motion for summary
judgment is premised exclusively on the damages elements of Workland’s vari
causes of action. ECF N80 at 1. As such, Workland@¢ontendghat Evanston, for
the purpose of the instant motion, has admitted all other necessary elements tq

causes of amn. Id. Specifically, Worklandassertshat Evanston has admitted

“that it acted ofailed to act in bad faith, in breach of the insurance contract, and i

violation of the Consumer Protection Act while defending Worklandinder a
reservation of rights.1d.
Although Evanston, in its reply memorandprgsentarguments

addressing various other elemeotshe claims, Evanston did not raisesh issues
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in thar motion for summary judgmenSeeECF No.54. Further, during oral
argument Evanston conceded that the instant summary judgment motion was
limited to the damages, harm, or injury elements of Workland’s remaining caus
of action. As the Court finds that Evanston’s motion solely concerns the dama
harm, or injuryelemens of Workland’s causes of action, the Court will only
address those arguments.

B. Breach of Contract

Evanston contends that Workland has not suffered any damages that ha

not already been reimbursed, or that would have been covered under the insur

policies because Evanston “defended the plaintiffs under a reservation of rights

and it funded the eventual settlement of the underlying lawsuits.” ECF No. 43
3-4. However, Workland asserts that “Evanston’s settlement ainitherlying
action is not dispositive of Workland’s claims.” ECF No. 50 at 4.

Workland argues that, although Evanston funded the eventual settlemen
“an adequate investigation of the coverage issues would have avoided needleg
cost to the plaintiff.”’ECFNo. 50 at 4. Consequently, Workland argues that “had
Evanston conducted an investigation, there likely would have been no need fol
declaratory action and Workland would not have incurred the expenses of
defending the action.ld. at 5.

Evanston generally asserts that “the plaintiff has not alleged a single fact

would support its allegation that Evanston’s investigation was improper or
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unreasonable.” ECF N&4 at 6. However, as Evanston conceded breafcthe

duty to defendn its motion,seeECF No0.43 at 3 n.1, the Court will not consider
anargumentoncerning breachelatedly asserted in Evanston’s reply
memorandumHowever, Evanston also argues that “[nJo amount of factual
investigation that Evanston could have done would have resolvéehtiéssue of
whether the exclusion that Evanston believed might have applied to bar covers
did, as a matter of law, bar coverage.” ECF Blbat 6(emphasis in original)

To sustain a claim for breach of contract, a party must establish four
elementsduty, breach, causation, and damagdgsldwin v. Silver 165 Wn. App.
463, 473 (2011) Generally, a party may recover all damages that result from th
breach, and be “put into as good a pecuniary position as he would have had if
contract had been germed.” Columbia ParkGolf Course, Incv. City of
Kennewick160 Wn. App. 66, 883 (2011).

The Court finds that, taking into account Evanston’s concession of the fa
as alleged by Workland, the attorney’s fees incurred by Workland result in
Worklands not being “put into as good a pecuniary position as [it] would have h
if the contract has been performedsée Columbia Parkl60 Wn. App. at 8283.

As the Court assumes, pursuant to Evanston’s limited concession, that it failed
conduct an adequate investigation prior to filing the coverage lawsuit, Worklan(
has demonstrated a genuine issue of matiacatoncerning whether Workland

suffered pecuniary harm resulting from Evanston’s action.

ORDERDENYING MOTION FOR SUMMARY JUDGMENT~7
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Evanston argues that Workland’s remedy concerning any litigation costs |was

a motion for attorney’s fees, which the Court previolsigdenied. ECF No43 at

6. However, Workland is seeking attorney’s fees as compensable damages, not as

fees incurred in defending the instant acti®aee Microsoft Corps. Motorola, Inc,
795 F.3d 1024, 1050 (9th Cir. 2015) (noting that “courts routinely award attorneys
fees as damages .when attorneys’ fees are a fair measure of the harm
iImpermissibly caused by the defendant”). As Evanston does not cite precedent
finding that litigation costs cannot constitute damages relevant to Workland’s
remaining causes of action, the Court finds Evanston’s argument unpersuasive.

As Evanston has asked the Court to assume that filing the declaratory
judgment action constituted a breach of its duty to defend, any litigation costs
accrued from Workland’s dafee of that action could satistye damages element
of a breach of contract cause of action. As such, Evanston’s motion for summary
judgment on Workland’s breach of contract cause of actidenied.

C. Consumer Protection Act

Evanston contends that Workland “cannot demonstrate injury to their
‘business or property’ resulting from any alleged CPA violation.” ECF No. 43 at
5. Evanston also argues that because Workland recamwéctual damages, the
Court should dismiss the CPA and bad faith claims because Workland has not

shown uncompensated harm. ECF No. 43-&t 4

ORDERDENYING MOTION FOR SUMMARY JUDGMENT~ 8
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However, Workland asserts that “[u]ncertainty and risk, or even merely |0
of control of the case are sufficient to establish damages.” ECF No. 50 at 6.
Workland alleges that Evanston controlled the defense and investigation of the
underlying litigation, and therefo/orkland wasot able to engage in settlement
negotiations without prior consent. ECF NO.d 7. As such, Workland argues
that Evanston’s choice to litigate instead of mediate resulted in a higher deduct

payment, and that a reasonable jury could fivad\Workland did not retain control

of the case, and would have opted for mediation because it resulted in less cost.

ECF No. 50 at /8.

In response, Evanston emphasit®t any agreement to mediate would
require the consent of both Workland and Evanston. ECF No. 54 at 3. Also,
Evanston notethat Workland failed to “allege that any sunkediation was
scheduled, planned, or even contemplated at the time the underlying lawsuit w
settled, much less that the plaintiff had already consented to such medi&dion.”

Similarly, Evanston argues that Workland failed to support the contentior
that it lost control of the underlying lawsuits because (1) under Washington law
the insured makes the ultimate choice regarding settlement in a reservation of
rights situation; an@@) under the insurance policy Evanston “shall not settle any
Claim without the prior written consent of the Insured, but [Evanston] shall havs
at all times, the right to recommend a settlement of any Cldith 4t 3-4.

Therefore, Evanston asserts Workland cannot allege a loss of control as it did

ORDERDENYING MOTION FOR SUMMARY JUDGMENT~9
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provide any evidence of its lack of consent to the settlement, or inability to eng
In mediation. Id. at 4. Evanston argues that Workland has failed to allege
sufficient facts to sustain the CPA claim because Workland did “not actually all
that it suffered any of these sorts of frannetary damages.d. at 7.

A successful CPA action must allege an “(1) unfair or deceptive act or
practice; (2) occurring in trade or commerce; (3) public interest impact; (4) injur
to plaintiff in his or her business or property; (5) causatidtehgman Ridge
Training Stables, Inc. v. Safeco Title Ins. &5 Wn.2d 778, 780 (1986). Each

element is required to maintain the actiddee Shields v. Enterprise Leasitm,

139 Wn. App. 664, 675 (2007). A party may not claim expenses accrued in the

pending CPA action as the injuraee Ledcor IndugUSA), Incv. Mut. of
Enumclaw Ins., Co150 Wn. App. 1, 13 (2009) (finding no cognizable injury in
CPA action where thalleged harm resulted from retaining and paying an attorn
to defend a dispute with an insurer because of failure to explain how it was
connected to insurer’s failure to defend).

Similar to the breach of contract cause of action, Evarmsttyrhas moved
for summary judgment on the CPA “injury to.business or property¢lement.
ECF No.43 at 4. Similar to the breach of contract cause of actirgnston
asserts that a motion for attorney’s fees, as pursued by Workland, is the prope
avenue for recaaring litigation costsld. at 6. However, as noted by Workland,

“Evanston has not provided any authority for its position” and “attorneys’ fees g

ORDERDENYING MOTION FOR SUMMARY JUDGMENT- 10
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a fair measure of the harm impermissibly caused by the defenda@E"N0.50 at
6.

Assuming for the purpose of this motion the remaining CPA elemasnts
Evanston has conceddatie Court finds that unrecovered litigation costs, as a
pecuniary loss arising from the underlying conduct, can constitute an “injury to
plaintiff in his or her business or propertySee Hangman Ridg&05 Wn.2d at
780. Any litigation costs would have been “caused” by Evanston’s allegedly
deceptive practice: filing a declaratory judgment action in bad faith without hav
undertaken the necesgamount of preliminary investigation

The Court concludes that Workland has demonstrated a genuine issue 0
material fact concerning whether Workland suffered a requisite “injury.” As suc
Evanston’s motion fosummary judgment on Workland@PA claim is therefore
denied.

D. Bad Faith

Evangon argues that Workland’s accumulated attorney fees did not resul
from Evanston’s alleged bad faith, but rather from resolving the coverage dispy
by declaratory judgment. ECF No. 43 at 6. Also, Evanston claims that Workla
cannot support the argument that Evanston improperly conducted the investige
prior to bringing the declaratory judgment action, and even if Workland could
support it, this Court alreadasproperly denied the recovery of attorney feks.

at 6-7.
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Workland argues that if “Evanston conducted an investigation, there likel)
would have been no need for the declaratory action and Workland would not h
incurred the expenses of defending the action.” ECF No. 50 at 5.

Workland relies orCity of Bothellv. Berkley Reignal Specialty Inarance
Co, No. C140791RSL, 2014 WL 5110485 (W.D. Wash. Oct. 10, 2014), for the
proposition that an insured can recover when “an adequate investigation of the
coverage issues would have avoided needless cost to théfpl&atF No. 50 at
4. In City of Bothel] the insurer provided a multitude of reasons to excuse its du
to defend the insured, most of which “were wrong on the facts or on the Gity.”
of Bothell 2014 WL 5110485, at *8. The court found that unreasonable delays
communication, and other justifications that were not adequately investigated v
“unreasonable and unfoundedd. at *9. The court concluded that if the insurer
had conducted a “thorough investigation,” it would have discovered cowseage
precluded, therefore avoiding the accumulation of time and wasted resources
expended by the insured “respond[ing] to the various red herring argumkhts.”
Although the insurer ultimately did not have a contractual duty to defend the
insured, its “unjustified denials” were sufficient to establish bad fagthat *10.

Workland maintains thasimilar to the insured i€ity of Bothel]it was
“forced to incur” attorney’s fees amdher litigationcosts accrued in defending
Evanston’sallegedly bd faithdeclaratory judgmerdction. ECF No50 at 7.

Workland argues thdlhe costs are recoverable because they stem directly drom
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are caused byEvanston’s bad faith declaratory actioms opposed tthe current
actionalleging extracontractual mims Id.

Evanston contends that Workland’s “failure to investigate” theory is flawe
as it relates to an insurer’s duty to defend, not an insurer’s duty to indemnify. E
No. 54 at 45. As Evanston agreed to defend Workland under a reservation of
rights, it argueshatit did not fail to investigate its duty to defenidl. at 5.

Evanston also argues that Workland has not provided any evidence that tends
support the assertion that Evanston’s investigation was improper, or could hav
prevented the filing of the declaratory actidd. at 6. Similarly, Evanston notes
tha Workland’s allegations are insufficient to withstand summary judgmdnat

7.

A party must prove the existence of a duty, breach of that duty, and damj
that were proximately caused by the breach to suaneadad faith claim.
Werlinger v. ClaredonNat’l Ins. Co, 129 Wn. App. 804, 808 (2005). Harm is an
essential element of a bad fatthuse of actiorand without& credible showing of
harm the claim cannot proceeldl. at 808-10 (insurer established there was no
harm to the insured, and no presumption of harm arose where the insured was
defended under a reservation of rights and sought timely coverage resolation).
party is entitled to compensation for the harm caused by the bad faith, and

“estoppel as to the policy defenses to the claibeticor, 150 Wn. App. at 10

ORDERDENYING MOTION FOR SUMMARY JUDGMENT~ 13
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(finding no harm was suffered where insured received what the insurance polig
entitled).

Once the insured establishes “by a preponderance of the evidence that t
insurer acted in bad faith, there is a [rebuttable] presumpfibarm . . . .”Safeco
Ins. Co. of Am. v. Butlel18 Wn.2d 383, 394 (1992). Evanston argues that,
although it has conceded bad faith for the purpose of the instant motion, it has
presented sufficient evidence to rebut any presumption of harm.

Similarto Workland's other causes of action, Evanston moves for summa
judgment solely on the damages harmelement. ECF No.43 at 6. Assuming
for the purpose of the instant motion that Evanston acted in bad faith when filin
the declaratory judgment aaticany accrued litigation cosigere caused, or
resulted fromEvanston’s conductSee City of BothelR014 WL 5110485, at *9
(noting that the insurer’s delay “caused [the insured] to expend time and resou
attempting to respond”).

Alternatively, Evanston argues that it has persuasively rebutted any
presumption of harm to Worklandee Safecd 18 Wn.2d at 394. However, as
noted above, any litigation costs caused by Evanston’s assumed bad faith
declaratory judgment action would have caused harmaxkMhd for the purpose
of a bad faith cause of action. Thus, whether Evanston can rebut any presumg
of harm remains a genuine issue of material fact that would be properly reservs

for the trier of fact.
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Based on the procedural posture of the instant motion, the Court finds th;
Workland has demonstrated a genuine issue of material fact concerning the
damages element, and Evanston’s motion for summary judgment on Workland
bad faith claim islenied.

Accordingly,IT ISHEREBY ORDERED that Defendant’s Motion for
Summary Judgment to Dismi€SCF No. 43, isDENIED.

The District Court Clerk is directed to enter this Order and provide copieg
counsel.

DATED this 30th day of March 2016.

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
United States Districludge
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