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2
3 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
4
PATRICK J. BERGIN, No. 2:14-CV-0408-SMJ
5
Plaintiff,
6 ORDER DENYING PLAINTIFF'S
V. MOTION FOR SUMMARY
7 JUDGMENT AND GRANTING

WESTERN STATES INSULATORS | DEFENDANT’S MOTION FOR
8 [|AND ALLIED WORKERS' PENSION SUMMARY JUDGMENT

PLAN,
9
Defendant.
10
11 On April 11, 2016, this Court heardgaiment on the parties’ motions for

12 ||summary judgment, ECF No. 25 (Defendshand ECF No. 31 (Plaintiff's), and
13 || Plaintiff's motion to strike, ECF No. 34.
14 The issue presented is whether theté®s of the Defendant pension plan
15 ||abused their discretion by concluding tBairgin is ineligible for benefits because
16 || he is not retired and because he madwaterial misrepreseaion on his pension
17 ||application. This Order memorializes asupplements the Court’s oral ruling that
18 ||the trustees did not abuse their discretion in so finding.
19

20
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|.  Factual background
Plaintiff Patrick J. Bergin was engled as an insulation installer

Spokane, Washington from 1970 to 198CF No. 59 at § 3. He was a mem

of the Local No. 82 of the Internationakgociation of Heatral Frost Insulators

and Asbestos Worker's Union. ECF No. 809 3. As an insulation installér,

Bergin installed various types of iration including manual application
materials like fiberglass, foam, asbestasd coatings. ECF No. 59 at
Through his job, Bergin was a member of Defendant’s pension plan. ECF
at 1 5. Bergin was a participant iretplan from 1970 to 1987 and became f

vested in 1979. ECF No. 59 at { 5.

in

ber

No. 59

Llly

From 1987 until late 2001, Bergin oed a company called Ber-Wood-+a

Spokane-area insulation contract ECF No. 59 at | 6.

In March 2002, Bergin began wong as a part-time estimator for

Insulation Specialists, Inc.—Rather insulation contractdrased in Spokane. ECF

No. 59 at § 7. Bergin estimates he works about 25 hours per week or abput 100

hours per month. ECF No. 59 at § 17. Aseahmator, Bergin measures items
footages from blueprints for jobs thastliation Specialists tands to bid on. EC
No. 59 at T 9. Bergin then applies matlatical formulas to these numbers

come up with a time estimate for the labequired. ECF No. 59 at § 9. From t

information, Bergin prepares a bid and&s it to the owner to finalize. ECF No.
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59 at 1 10. Bergin received no significargining to become an estimator. E

No. 59 at § 12.

CF

Under the plan, the normal retiremeneag 62 years old. ECF No. 59 at

24. On August 8, 2011, heubmitted an application fgension benefits. EGF

No. 59 at § 23. In his application, hsetéd his retirement tlaas May 14, 2011+

his 62nd birthday. ECF No. 59 at { Zergin thought that because he wag no

longer employed as an insulation instalerwas retired even though he was
working in another capacityAdministrative record at 89.

His application was approdeand he began to receipension benefits i
January 2012, retroactive ton#i2011. ECF No. 59 at § 26.

On December 10, 2013, the plan learned that Bergin was employ
Insulation Specialists. ECF No. 59 at | 27.

On April 3, 2014, the plan’s law firnsent a letter to Bergin’'s attorn
notifying Bergin that he was ineligible f@ pension because (1) he never ret
from the industry and (2) because he madmaterial misrepresentation on
pension application. ECF No. 59 at { 28.

On June 5, 2014, Bergisubmitted a petition for veew of the plan’s
determination of ineligibility. ECF No. 59 §t29. The plan denied his petition

review on June 27, 2014£CF No. 59 at | 31.
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On December 22, 2014, Bergin filed smitthis court claiming Defendant
actions violated the Employee Retirehdncome Security Act (ERISA), 2
U.S.C. § 1132(e)(1).

The parties filed cross motions for summary judgment now befor
Court.

[I.  Standard of Review

A court shall grant summary judgment if the movant shows that therg
genuine dispute as to any material faal #re movant is entitled to judgment 3
matter of law. Rule 56(a).

Where the terms of a benefit planvegithe administrator or fiducia
discretionary authority to determine eligibilitgr benefits or construe the terms
the plan, a district court reviews a chalie to the denial of benefits de novo

abuse of discretiorgaffon v. Wells Fargo & Co. Long Term Disability Plan, 422

F.3d 863, 866 (9th Cir. 2008). The 9th Qitchas equated thebuse of discretion

standard with arbitrary and capocis review under these circumstand&atkins
v. Westinghouse Hanford Co., 12 F.3d 1517, 1524 (9th Cir. 1993).
lll.  Discussion

The Court must look to the plain language of the plan to determine w
the Trustees’ interpretation of that plararbitrary and capricious. Trustees ab

their discretion if they construe provisioosa plan in a way that clearly conflig
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with the plain language of the plasohnson v. Trustees of the Western Conf. of
Teamsters Pension Trust Fund, 879 F.2d 651, 654 (9th Cir.1989) (citat

omitted). The question to ask in resolvitings dispute is not whose interpretat

of the plan documents is most persuasiug whether the Trustees’ interpretat

IS unreasonableCanseco v. Construction Laborers Pension Trust for S Cal., 93
F.3d 600, 606 (9th Cir. 1996).

The plan document states that employaagble to receive benefits rend
themselves ineligible for each monthvimich the employee performs 40 or m
hours of “work in the industry”.

[A]n employee who is eligible teeceive or who is receiving pension

benefits under this Plan shall lodee benefit otherwise payable for

each month in which the employee performs forty (40) or more hours
of work in the Industry.
ECF No. 59 at § 33. Work in the industsyfurther defined as employment in |
geographic area covered by the plan foreatity that performs work of the tyj
covered by the collective bargaining reagment between the Western St;
Conference of Asbestos Workers darthe Western Insulation Contractg

Association. ECF No. 59 at § 33.

Based on this language, the trustemsctuded that Bergin is ineligible f

on

on

jon

er

pre

he

De

htes

DI'S

DI

benefits since he works approximatel00 hours per month at Insulation

Specialists—well over the 40 hours pewonth necessary to render a per

ineligible.
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Bergin first argues that the use of fhlerase “work in the industry” in th

S

section is ambiguous because it refers to the work of the employer and in all other

sections the plan document refewghe work of the employee.

All other provisions of the Plafocus almost excisively on the

“work” performed by the emplaes which entitles them to be

members of the union and partiaigs in the Plan. But in the

definition of “work in the industryyan employee’s “work”—the tasks
the employee performs—is subsumed into the “work” the union
employer performs. It thus rende an employee’s “work” as
nugatory. In other words, the Def#ant’s interpretation of this
ambiguous definition illogically reduces the definition to a
description of the activity ofthe union employer, without
consideration of the tasks an ewy®e participant performed for the
union employer.
ECF No. 31 at 7. Bergin is mistakernrhere is nothing ambiguous about
plan’s use of the phrase “work in thedustry” or illogical about the trustee
interpretation of it. This section unarghbously defines “work in the industry”
the work done by the employer, not the employee.

Second, Bergin argues that therengssupport in the alinistrative recor
for the trustees’ conclusion that, as estimator, he necessarily draws on
training and experience he received whilerking as an indator. Defendan
identifies no factual support for this finding in its reply. But Plaintiff fails

explain why such a conclusion is relevamtvhether he qualifies for benefits. T

trustees’ conclusion that Bergin works Bocompany that performs work cove
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by the collective bargaining agreement ssfficient to support the denial
benefits.

Third, Bergin argues that the Defentla conclusion that Bergin made
material misrepresentation lacks factuaport because he did not intend to
But Bergin cites no authority requiring ah a material misrepresentation
knowing.

Defendant’'s motion for summary judgmestgranted. Because the Cqg
did not consider any evidence outside @gdministrative read, the Plaintiff's
motion to strike any such mlence is denied as moot.
IVV.  Conclusion

The trustees did not abuse their discretion when they denied Be
petition for review. The Court declines &xercise its discrain to order eithe
party to pay the other’s attorney fessd costs under 29 U.S.C. § 1132(g)(1).

Accordingly,IT IS HEREBY ORDERED:

1. Defendant’'s Motion for Summary JudgmerECF No. 25 is

GRANTED.

2. Plaintiff's Motion for Summary JudgmerECF No. 31, isDENIED.

3. Plaintiff's Motion to Strike ECF No. 34 isDENIED as moot

4.  The Clerk’s Office isdirected to entedUDGMENT in favor of

Defendant an€LOSE the file.
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IT IS SO ORDERED. The Clerk’s Office is d&cted to enter this Ord
and provide copies to all counsel.

DATED this 29th day of June 2016.

(}*ﬂif mm@q{r

SALVADOR MENDOZA.\JR.
United States District Judge
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