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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JONATHON M. CRILL, No. 2:15ev-0063+VS

Plaintiff, ORDER GRANTINGPLAINTIFF'S
Vs, MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT'’S
MOTION FOR SUMMARY JUDGMENT
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

BEFORE THE COURT are crod$dotions for Summary JudgmentECF Na 9, 12)
AttorneyLora Lee Stoverepresents plaintiff; Special Assistant United States Atto@mytney
Garciarepresents defendarifter reviewing the administrative record and briefs filed by th
parties, the couBRANTS plaintiff's Motion for Summary Judgme(ECF No. 9 andDENIES
defendant’s Motion for Summary Judgme®CE No. 12)

JURISDICTION
Plaintiff Jonathon M. Crill(plaintiff) protectively filed for supplemental security income

(SSl)and disability insurance benefits (DI8) February 27, 201ZTr. 233, 261) Plaintiff alleged

an onset date dApril 1, 2006 (Tr. 233) Benefits were denied initially and on reconsideration.

(Tr. 146, 149, 155, 158, 160, 1§Plaintiff requested a hearing before an administrative law jud
(ALJ), which was held before ALIo Hoenninger odanuary 31, 2014. (Tr. 426.) Plaintiff was
represented by counsel and testified at the hearing. 76-88) Vocational expertDaniel
McKinney and medical experts Wdin F. Spence, MD, and Jay Toews, Phaso testified. (Tr.
52-74, 88-94. The ALJ denied benefits (T21-34) and the Appeals Council denied review. (Tr

1.) The matter is now before this court pursuant to 42 U.S.C. § 405(g).
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STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing trasstng ALJ’'s
decision, and the briefs of plaintiff and the Commissioner, and will therefore only beasizeun
here.

Plaintiff wasborn October 13, 1963 and was 50 yearsaplthe time of the hearingTr.
75.) He has a GED. (Tr. 77.) He served in the army. (Tr. 77.) He has vocational traidingik
experience as a truck driver. (Tr. 78.) He has a certificate from a gusnohool but could not
handle the pressure of the food tickets. (Tr788 He testified that April 2006 was the last time
he woked as a truck drive(Tr. 79.) He left his job as a truck driver because he was not doing
job like he was supposed to. (Tr. 85.) He was not concentrating very well and caused other f
to be in danger. (Tr. 85.) Plaintiff testified he cannot work mainly becausehetchandle stress.
(Tr. 80.) When he gets stressed he gets hot flashes, gets nervous and edgyraes tatfused.
(Tr. 84.) He has posttraumatic stress disorder related to the death afchi§leh83.)He has to
use the restroom a lot. (Tr. 80.) His digestive system has not been the same sibleeldgl
surgery in 2007. (Tr. 881.) He sees a counselor every other week. (Tr. 81.) He has depres
(Tr. 81.) At the time of the hearing, he Haekn sober from alcohol for a year. (Tr. 82e) takes
medication to stop from drinking. (Tr. 87.) If he does not take his medication he has full bl
panic attacks and cannot breathe. (Tr. 87.)

STANDARD OF REVIEW

Congress has provided a limited scope of judicial review of a Commissionas®ded?2
U.S.C. § 405(g). A Court must uphold the Commissioner’s decision, made through an ALJ, \
the determination is not based on legal error and is supported by substantial e@dent@nes

v. Heckler 760F. 2d 993, 9959th Cir. 1985); Tackett v. Apfel180 F. 3d 1094, 109Bth Cir.
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1999). “The [Commissioner’s] determination that a claimant is not disableewvilpheld if the
findings of fact are supported by substantial evidenbel§ado v. Heckler722 F.2d 570, 572

(9th Cir. 1983) (citing 42 U.S.C. § 405(g)). Substantial evidence is more than a meréascin

Sorenson v. Weinbergeés14 F.2d 1112, 1119 n. 19k Cir. 1975), but less than a preponderance.

McAllister v. Sullivan888 F.2d 599, 60602 Oth Cir. 1989);Desrosiers v. Ség of Health and

Human Sery 846 F.2d 573, 5769th Cir. 1988). Substantial evidence “means such relevant

evidence as a reasonable mind might accept as adequate to support a conBlicsiardson v.
Perales 402 U.S.389, 401 (1971) (citations omitted). “[S]uch inferences and conclusions as
[Commissioner] may reasonably draw from the evidence” will also be upHatét.v. Celebrezze
348 F.2d 289, 293¢h Cir. 1965). On review, the Court considers the recordvasode, not just
the evidence supporting the decision of the Commissidvieetman v. Sullivai877 F.2d 20, 22
(9th Cir. 1989) (quotingfornock v. Harris 648 F.2d 525, 526 (9th Cir. 1980)).

It is the role of the trier of fact, not this Court, to resaweflicts in evidenceRichardson
402 U.S. at 400. If evidence supports more than one rational interpretation, the Court ma
substitute its judgment for that of the Commissiofecketf 180 F.3d at 109Allen v. Heckler
749 F.2d 577, 57®th Cir. 1984). Nevertheless, a decision supported by substantial evidence
still be set aside if the proper legal standards were not applied in weighawgdeece and making
the decisionBrawner v.Sec’y of Health and Human Ser839 F.2d 432, 433¢th Cir. 1988).
Thus, if there is substantial evidence to support the administrative findings, oeifstbenflicting
evidence that will support a finding of either disability or nondisability, the dodf the

Commissioner is conclusivBprague v. Boen 812 F.2d 1226, 1229-30th Cir. 1987).
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SEQUENTIAL PROCESS

The Social Security Act (the “Act”) defines “disability” as the “inability tayage in any
substantial gainful activity by reason of any medically determinable @hysimental impairment
which can be expected to result in death or which has lasteanobec expected to last for a
continuous period of not less than 12 months.” 42 U.S.C. 88 423 (d)(1)(A), 1382c (a)(3)(A).
Act also provides that a plaintiff shall be determined to be under a disabiltif his impairments
are of such severity thalgmntiff is not only unable to do his previous work but cannot, consideri
plaintiff's age, education and work experiences, engage in any other subsjamtfal work
which exists in the national economy. 42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B). fhieus,
definition of disability consists of both medical and vocational compongdhksnd v. Massanayi

253 F.3d 1152, 1156 (9th Cir. 2001).

The Commissioner has established a -B8tep sequential evaluation process for

determining whether a claimant isabled. 20 C.F.R. 88 404.1520, 416.920. Step one determi
if he or she is engaged in substantial gainful activities. If the claimangaged in substantial
gainful activities, benefits are denied. 20 C.F.R. 88 404.1520(a)(4)(l), 416.920(a)(4)(1).

If the claimant is not engaged in substantial gainful activities, the decision prakeeds
to step two and determines whether the claimant has a medically severe impaicuosriioation
of impairments. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the claimant does not hg
severe impairment or combination of impairments, the disability claim is denied.

If the impairment is severe, the evaluation proceeds to the third step, which esttigar
claimant’s impairment with a number of listedgairments acknowledged by the Commissiong

to be so severe as to preclude substantial gainful activity. 20 C.F.R. 88 404.152i)(a)(4
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416.920(a)(4)(ii); 20 C.F.R. § 404 Subpt. P App. 1. If the impairment meets or equals one ¢
listed impairments, #hclaimant is conclusively presumed to be disabled.
If the impairment is not one conclusively presumed to be disabling, the evaluation prog

to the fourth step, which determines whether the impairment prevents the clanorant

performing work he orte has performed in the past. If plaintiff is able to perform his or her

previous work, the claimant is not disabled. 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4
At this step, the claimant’s residual functional capacity (“RFC”) assesssnemnsiered.

If the claimant cannot perform this work, the fifth and final step in the psatstermines
whether the claimant is able to perform other work in the national economy in view of his of
residual functional capacity and age, education and past work experience. 20 C.F.H
404.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v. Yuckerd82 U.S. 137 (1987).

The initial burden of proof rests upon the claimant to establish a prima facie fcas
entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 9219th Cir. 1971);Meanel
v. Apfe|] 172 F.3d 1111, 1113th Cir. 1999). The initial burden is met once the claimar
establishes that a physical or mental impairment prevents him from engaging indrip@vious
occupation. The burden thenfs at step five, to the Commissioner to show that (1) the claimg
can perform other substantial gainful activity and (2) a “significant numberbsfégxist in the
national economy” which the claimant can perfokKall v. Heckler 722 F.2d 1496, 149BthCir.
1984).1f the Commissioner does not meet that burden, the claimant is found to be diBabté&d.
v. Barnhart 400 F.3d 676, 679 (9th Cir. 2005).

However, ainding of “disabled” does not automatically qualify a claimant for disabilit
benefits.Bustamante v. Massanar262 F.3d 949, 9549th Cir. 2001) When there is medical

evidence of drug or alcohol addiction, the ALJ must determine whether the drug or ald
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addiction is a material factor contributing to the disabiy.C.F.R. 88 404.1535(a), 416.935(a)
In order to determine whether drug or alcohol addiction is a material factor cangyibwutthe
disability, the ALJ must evaluate which of the current physical and mental limgaould
remain if the claimant stopped using drugs or alcohol, then determine whethar @hgf the

remaining limitations woulde disabling.20 C.F.R. 88 404.1535(b)(2), 416.935(b)(®)the

remaining limitations would not be disabling, drug or alcohol addiction is a contributitay fa¢

material tothe determination of disabilityd. If the remaining limitations would be disabling, the
claimant is disabled independent of the drug or alcohol addiction and the addictionais 1
contributing factor material to the disability determinatiloh.
ALJ'S FINDINGS

At step one of the sequential evaluation process, the ALJ found plaintiff has ngeéng
in substantial gainful activity singspril 1, 2006, thealleged onsedate (Tr.23.) At step two, the
ALJ found plaintiff has the followingsevereimpairments depression; podtaumatic stress
disorder/anxiety disorder; substance addiction disorder; and personality di€brd24.) At step
three, the ALJ found that when using alcohol, plaintiff's impairments meieigs12.04, 12.06,
12.08 and 12.09 of 20 C.F.R. Part 404, Subpt. P, Apfhts, plaintiff was presumptively
disabled.

However, because there is evidence of substance addiction, the analysisecomhe
ALJ then found that if plaintiff stopped the substance pé&intiff would notnot have an
impairment or combination of impairments that meets or medically equals the selenty af
the listed impairments iR0 C.F.R. Part 404, Subpt. P, Agp(Tr.28.) The ALJ then determined:

If the claimant stopped the substance use, the claimant would have the residual

functional capacity to perform medium work as defined in 20 CFR 404 d)=6W

416.967(c) exceptno climbing of ladders, ropes, and scaffolds; should avoid
heights and pulmonary irritants (such as fumes, odors, dust, and gases); can

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 6
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understand and remember simple instructions and complete simple routine tasks;
should have only occasional, superficial, brief interactions with supervisors-and co
workers; should not deal with the general public; should not work in an
environment where he must make critical calls in the workplace; should not be in a
job requiring a high degree of accuracy; can maintain a normal production pace and
perform adeqgately; should have no ovéreshoulder supervision; and should
have ready access to the restroom.
(Tr. 28) At stepfour, the ALJ found plaintiff would not be able to perfopast relevant work
even if plaintiff stopped substance ufkr. 32.) After considering plaintiff's age, education, work
experienceresidual functional capacitygand the testimony of a vocational expdhe ALJ
determind that if plaintiff stopped the substance ukerewould be a significant number of jobs
in the national economy that plaintifbeld perform. (Tr.33.) The ALJ determined substance use
disorder is a factor material to the determination of disability becausdifplaiould not be
disabled if he stopped the substance use. (Tr.T34$,because the substance use disorder ig
contributing factor material to the determination of disability, the ALJ condlptentiff has not
beendisabled with the meaning tife Social Security Act at any time from the alleged onset d4
through the date of the decision. (Tr. 34.)
ISSUES
The question is whether the ALJ’s decision is supported by substantial evidencesand
of legal error. Specifically, plaintiff asserthke ALY (1) improperly rejected the Veteran’s
Administration disability rating; (2) improperly evated the medical and psychological opinion
evidence; (3) failed to provide clear and convincing reasons for the negative ityefiraling.
(ECF No. 9 at 1418.) Defendant arguethe ALJ (1) reasonably found plaintiff not entirely

credible;(2) properlyresolved the medical eviden@nd (3) properly discounted the VA disability

rating (ECF No. 12at7-20.)
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DISCUSSION
1. Credibility

Plaintiff argues the ALJ’s credibility assessment is harmful error wartargirersal. (ECF

No. 9 at 17.)n social securityproceedings, the claimant must prove the existence of a physical or

mental impairment by providing medical evidence consisting of signs, symptomapanakbry
findings; the claimarg own statement of symptoms alone will not suffice. 20 C&4.6.908.
The effects of all symptoms must be evaluated on the basis of a medically datéermipairment
which can be shown to be the cause of the symptoms. 20 §.&18.929.

Once medical evidence of an underlying impairment has been shown, medical farding
not required to support the alleged severity of the symptBommell v. Sullivan947 F.2d 341,
345 Pth Cir. 1991). If there is evidence of a medically determinable impairment lixelguse an
alleged symptom and there is no evidence of malingering, the ALJ must providecspedif
cogent reasons for rejecting a claimant's subjective complé&ihntat 316. The ALJ may not
discredit pain testimony merely because a claimant's reported dégram ¢s unsupported by
objective medical findingsFair v. Bowen 885 F.2d 597, 6019¢th Cir. 1989). The following
factors may also be considered: (1) the clairsamputation for truthfulness; (2) inconsistencie
in the claimaris testimony or between his testimony and his conduct; (3) cldsrdaity living
activities; (4) claimars work record; and (5) testimony from physicians or third parties concern
the nature, severity, and effect of claimardondition.Thomas v. Barnhar278 F.3d 947, 958
(9th Cir. 2002).

If the ALJ finds that the claimant's testimony as to the severitis@iain and impairments
is unreliable, the ALJ must make a credibility determination with findings suffigisp#cific to

permit the court to conclude that the ALJ did not arbitrarily discredit clainmastimonyMorgan
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v. Apfe] 169 F.3d 595, 6602 ©Oth Cir. 1999). Anegative credibility finding must be supported
by “specific, clear and convincing” reasons when there is no evidence of malmdgarnrell v.
Colvin, 775 F.3d 1133, 113®th Cir. 2014);Molina v. Astrue 674 F.3d 1104, 1112th Cir.
2012).

The ALJ found plaintiff is generally credible concerning his symptoms anthtions

while using alcohol heavily(Tr. 25.) However, the ALJ also found that if plaintiff stopped the

substance use, his statements concerning the intensity, persistenamitamgl ¢éffects of his
symptoms are not credible to the extent they are inconsistent with the regrdiirfal capacity
assessment. (Tr. 29.)

One reason cited by the ALJ in support of the credibility finding is gleantiff's daily
activities showfewer limitations than alleged. (Tr. 29.) Evidence about daily activities is pyope|
considered in making a credibility determinatibair v. Bowen885 F.2d 597, 603th Cir. 1989).
However, a claimant need not be utterly incapacitated in order tayd®esfor benefitsld. Many
activities are not easily transferable to what may be the more gruelimgrenent of the
workplace, where it might not be possible to rest or take medicdioviet daily activities may
be grounds for an adverse credibifityding if a claimant is able to spend a substantial part of h
day engaged in pursuits involving the performance of physical functions tharsfetable to a
work setting.Orn v. Astrue 495 F.3d 625, 639th Cir. 2007).The ALJ pointed out that vem
plaintiff was not using alcohol heavily, medical providers told him to exeraise and start a job
search. (Tr. 29, 436, 438, 445.) The ALJ observed that even when plaintiff was drinking he
in 2009,Dr. Doylebelieved he could quit alcohol and find a job. (Tr. 30,-498 These medical
notes do not undermine plaintiff's allegations of anxiety, depression and Eiregsplaintiff's

physical ability to exercise hégle to do with themental limitations allegedecond, a doctor’s

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 9
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opinion tha plaintiff “shouldfind a job” (Tr. 478)is not determinative of nondisabilit0 CFR

8 404.1527(d)(1)andis unrelated telaintiff's daily activities.Third, the ALJ found plaintiff's
testimony regarding limitations while consuming alcobefore 2011to be generallredible,
which contradicts the implication that Dr. Doyle’s 2009 statement that pfdsttduld find a job”
means plaintiff was capable of workings a result, his evidence does not show that plaintiff's|
daily activities exceed hislabged limitations.

As further evidence of daily activities inconsistent with plaintiff's alleged limitatidhe
ALJ noted plaintiffreportedspending time caring for his mothiexlaw. (Tr. 30, 418.)The ALJ
alsopointed out that in May 2012, plaintiff reported he could shop, cook, drive and clean. (Tr
676.)However, 1 is wellestablished that a claimant need hagetate in a dark rodhin order
to be deemed eligible for benefiGooper v. Bower815 F.2d 557, 560th Cir. 1987).The ALJ
did notexplain how theeactivities are inconsistent with the limitatiansconcentration and public
interactionalleged. The ALJ cited no evidenseggestindhat these activities were performed by
plaintiff in a manner transferable to a work setting, particularly with cegmrthe limitations
caused by stress, panic, anxiety and depression alleged by pl&e&fiOrn 495 F.3d at 639.
Therefore this is not substantial evidence supporting the ALJ’s reasoning.

The ALJ also pointed out plaintiff started an dime business, suggesting this activity
reflectsplaintiff is more capabléhan alleged. (Tr. 30, 665, 712.) However, plaintiff reported th
he “has been trying to start an internet business, marketing, but hasalilgtmade any money
with this.” (Tr. 665.) It is not appropriafgenalize the plaintiffor attempting to work by making
a negative credibilityinding. “It does not follow from the fact that a claimant tried to work for
short period of time and, becausfehis impairmentsfailed, that he did not then experience pair

and limitations severe enough to preclude him froamntainingsubstantial gainful employment.”

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 10
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Lingenfelter v. Astrue504 F.3d 1028, 103®ih Cir. 2007).There is no evidence in the redor
about plaintiff's attempt to start an internet busireber than the statement to Dr. Ashwaatid
the internet business was evidently sabstantial gainful activity. As a resuljg evidence does
not support the finding that plaintiff's daily agties are inconsistent with his claims.

Defendant argues the ALJ also cited two other reasons for rejptdingff's testimony:
(1) objective medical evidence contradicted plaintiff's symptoms; andld)tiff's symptoms
improved with conservativedatment. (ECF No. 12 atX®.) However, the ALJ did not mention
these reasons for the negative credibility findifige court is constrained to review only those
reasons asserted by the AlSkc. Exch. Comm’n v. Chenery Coi@32 U.S. 194, 196 (1947);
Pinto v. Massanari249 F.3d 840, 8448 (Oth Cir. 2001).Defendant cites page 10 of the ALJ’s
decision (Tr. 30) to support these arguments, but that page ia amliten summary of some the
evidence in the record with no analysisexplanation of the AJ’s reasoning The ALJ“must
specifically identify the testimony she or he finds not to be credible and ewpiiin what
evidence undermines the testimdnidolohan v. Massanari246 F.3d 1195, 1208th Cir.
2001)(citation omitted)General findings @& insufficient.ld. Therefore, these reasons do no
support the credibility determination.

The ALJ failed to cite specific, clear and convincing reasons supported prdidds
evidence to justify the negative credibility finding. As a result, the Atelder
2. VA Decisions

Plaintiff argues the ALJ improperly rejected the rating of the Veteradisinistration

concerning plaintiff's disabilities and ability to work. (ECF No. 9 at1®4) In April 2013, the VA

1The ALJ did not cite other reasons for the credibility finding elsewhere in tisate

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 11
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found that effective November 8, 2010, plainhfid a serviceonnected disability of 70% for
PTSD with depressive features and panic disorder without agoraphobia and alcendedeg.
(Tr. 703.) This finding was based on VA forms and records dated September 16, 2012 to Ap

2013. (Tr. 703.) In September 2014, subsequent to the ALJ's April 2014 decision, the

increased plaintiff's servieeonnected disability rating to 100% effective October 29, 2013. (T

907)3 An ALJ must ordinarily give great weight to a VA determination of disabiBgrry v.
Astrue 622 F.3d 1228, 1238th Cir. 2010) Valentine v. Comm'r Soc. Sec. Admi74 F.3d 685,
695 (9th Cir. 2009)McCartey v. Massanark98 F.3d 1072, 1076 (9th Cir. 2002).

The ALJ found the evidence does not justify adoption of the VA find{figs31.)An ALJ
may give less weight to a VA disability rating if he gives persuasive, gpeafid reasons for
doing so that are supported by the rectatdThe firstreason cited by the ALJ for rejecting the
VA findings is that there is no evidence in the Social Security record of soime faictors which
are the basis for the VA ratin@.r. 31.)Thebasis for the 70% disability rating by the VA includes

e occupational and social impairment, with deficiencies in most areas, such as W
school, family relationships, judgment, thinking or mood;
e difficulty in adapting to a worklike setting;

e difficulty in adapting to stressful circumstances;

2The VA decisions note plaintiff's diagnoses were claimed as PTSD, aremnggr, avoidance of
people, trust issues, and prior alcohol usage. (Tr. 703, 907.)

3 Plaintiff submitted th&eptember 201¥A determination to the Appeals Council which made i
part of the record for review. (Tr-3); seeBrewes v. Comm'r of Soc. Sec. Adn682 F.3d 1157,

1159-60 (9th Cir. 2012).

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 12
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o difficulty in adapting towork; impaired impulse control;

e inability to establish and maintain effective relationships;

e nearcontinuous depression affecting the ability to function independent

approprately and effectively;
e nearcontinuous panic affecting the abilitge abilty to function independently,
appropriately and effectively;

e unprovoked irritability with periods of violence;

e the VA examiner's assessment of mental functioning;

e difficulty in establishing and maintaining effective work and social relatigs;

e disturbances of motivation and mood;

e chronic sleep impairment; and

e depressed mood.
(Tr. 864-65.) The ALJconcluded “After the claimant stopped heavy alcohol use, [Becial
Security] record does not show neemntinuous depression and panic, poor impulse contr
periods of violence, broad adaptation difficulties, and deficiencies in most andiatcupational
spheres. (Tr. 31-32.) In other words, because the ALJ did not find evidence of all of the reas
cited by the VA for the 70% disabilitating in the Social Security record, the ALJ gave no weig
to the VA rating.This reasoning is not persuasive.

Furthermorethe September 2014 VA rating of 100% disability includes a differeruflist

factors:

e total occupational and social impairment;

e circumstantial speech;

e stereotyped speech;

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 13
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e circumlocutory speech;

e difficulty in establishing and maintaining effective work and social relatigs;

e panic attacks more than once a week;

e chronic sleep impairment;

e anxiety;

e suspiciousness; and

e depressed mood.
(Tr. 908-09.) The September 2014 100% disability rating was not reviewed by the ALJ beca
was not yet part of the recorBecausehe basis othe VA findings for 100% disability were
differentthan the findings for 70% disability reviewed by theJAand because the 100% disability]
finding by the VA pertains to the period at is$iieis necessary to remand for the ALJ to reviey
the latest VA findings.

Another reason the ALJ cited for rejecting the VA findings is, “As discussed alhave,

claimant’s daily activities have increased over time.” (Tr. Biyvever, as discusseuiprag the
ALJ did not cite substantial evidence that plaintiff's daily activities are indemsisvith his

claimed limitations. Further, th&lLJ did not discuss or demonstrate that plaintiff's daily activitie

* Defendant observes that plaintiff's Title Il insured status expired in Dege2tié, well before
the retroactive 2013 effective date of the VA’'s 100% disability rating. (ECF No. 12 at 17, n
Title 1l benefits are not payable unless disability is established bafeueed status expires.
Notwithstanding plaintiff also applied for Title XVI benefits which are payabiem thefirst
month disability is established after the application datthout regard to insured status.S.R.

83-20.
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have increased over time. As a result, temsorfor rejecting the VA réing is not persuasive or
supported by the record.

The ALJ also rejected the VA findings becaize Toews testied the evidence did not
support a diagnosis of pogsgtumatic stress disorder. (Tr. 32.) Daews testified:

Now, | don’t— unfortunately, the post traumatic stress disorder diagnosis is listed

but there’s nothing in the record whereby+levould beable to certify that there

is psychological support for that diagnosis. The MMPI would be regarded as

unreliable, but possibly indicative. So, | cannot say for certain if he does have a

post traumatic stress disorder. If in fact he did, and the basis for that waiel be

VA determination, he was eligible for p@rcent disability rating there would be

that would be some indication that he might have post traumatic stress disorder.
While Dr. Toews testified there is no psychological support for the PTSD diagndbkie record
other than the VA finding, his comments suggest that the VA finding may be based on evig
of posttraumatic stress disorder which was not part of the retoriédct, a January 2014 letter

from Dr. Ashworth suggests there is a basis for the PTSD finding. (TrOR0Dr. Toews’

testimony suggests his opinion might change if he reviewed additionahegidapporting the

PTSD diagnosis. As a result, the matteust be remanded for the ALJ to consider evideng¢

submitted to the Appeals Council.
The ALJ’s reasons for rejecting the VA 70% disability findings are not validuasirse

and supported by the record. Furthermore, the second VA rating and Dr. Ashweitédr'sare

ence

e

relevant and should be considered by the ALJ. On remand, the ALJ should reconsider the VA

decisions and give great weight to the findings unless persuasive, speddiceasbns supported
by the record are provided.
3. Opinion Evidence

Plaintiff argues the ALJ improperly evaluated the opinions of Dr. Thompson and

Ashworth regarding the nature and extent of plaintiff's mental conditions. (ECB &t 1516.)

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 15
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In disability proceedings, a treating physi¢gaopinion carries more weight than an examinin
physiciaris opinion, and an examining physicgopinion is given more weight than that of a-hon
examining physicianBenecke v. Barnhar879 F.3d 587, 5920th Cir. 2004);Lester v. Chater
81 F.3d 821, 8309¢th Cir. 1995).If the treating or examining physicignopinions are not
contradicted, they can be rejected only with clear and convincing reassie; 81 F.3d at 830.
If contradicted, the opinion can only be rejected“Bpecific¢ and“legitimat€ reasons that are
supported by sudtantial evidence in the recorindrews v. Shalalé3 F.3d 1035, 1043 (9tir.
1995). Historically, the courts have recognized conflicting medical evigeheeabsence of
regular medical treatment during the alleged period of disability, and theflacedical support
for doctors reports based substantially on a clainsstibjective complaints of pain as specific
legitimate reasons for disregarding a treating or examining physicdpmion.Flaten v. Seg of
Health and Human Serys14 F.3d 1453, 14684 Oth Cir. 1995)fair, 885 F.2d at 604.

If a treating or examining physicianopinions are not contradicted, they can be rejects
only with clear and convincing reasonsester v. Chater81 F.3d 821, 8309¢h Cir. 1996).
However, ifcontradicted, the ALJ may reject the opinion if he states specific, legitneadens
that are supported by substantial evideSe® Flaten v. Sgcof Health and Human Sepv4 F.3d
1453, 14639th Cir. 1995) (citingMagallanes v. Bower881 F.2d 747, 753th Cir. 1989); Fair
v. Bowen885 F.2d 597, 605 (9th Cir. 1989).

a. Dr. Thompson

Dr. Thompson examined plaintiff in September 2010 for a general assistancdqgigetho

evaluation. (Tr. 84#3) She diagnosed depressive disorder, anxiety disorder, and alcghol

dependence in remission by self repartgdmade “rule out” diagnoses of cognitive disorded an

personality disorder. (Tr. 842.) Dr. Thosgn assessed major limitations regarditgntiff's

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 16
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ability to interact appropriately in public and on plii’s ability to behae appropriately at work.
(Tr. 842.) Sk also opined that plaintiff is not able to perform simple wetated tasks and is
unable to work with coworkers and supervisors. (Tr.B43

The ALJ gave Dr. Thompson’s opinion some weigltase it is consistent with plaintiff's
condition while using alcohol and recovering from heavy alcohol use. (Tr. 27.) However,the

found Dr. Thompsos assessmemtid not address the effects of alcohol use. (Tr. 27.) Dr. Toe

testified that before 20 plaintiff had marked limitations due to alcohol use. (Tr. 70.) The AL

therefore reasonably found that Dr. Thompson’s opinion was impacted by plaialiidhol use.

Plaintiff's only argument is that the ALJ should have given more weight to Dr. g$mms

AL

VS

J

opinion because Dr. Thompson had the opportunity to interview plaintiff personally. (ECF Np. 9

at 16.) This does not speak to the ALJ’s reason for giving appropriate weight to thenopi
Plaintiff did not identify anyothererror or make any further argument with respect to the ALJ
analysis of Dr. Thompson'’s opinion. The court declines to further address this issue whiat wg
argued with specificityCarmicklev. Comntr of Soc. Sec. Admin533 F.3d 1155, 1163Bth Cir.
2008).As a resultthere is no error regarding Dr. Thompson’s opinion.

b. Dr. Ashworth

Plaintiff attended counseling sessions relatively regularly at New Adigwunseling
from 2010through 2014(Tr. 66275, 693702, 70653, 780797, 835839, 844, 87300.) Dr.
Ashworth from New Alliance Counselingompleted a DSHSPsychological/Psychiatric
Evaluation form in January 2011. (Tr. 888.) He observed symptoms of marked anxiety wit

difficulty beingaround others and depression with decreased motivation. (Tr. 845.) Dr. Ashw

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 17
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assessed a GAF of 5anddiagnosed depressive disorder not otherwise specified; anxiety disor
not otherwise specified, with features of ptratimatic anxiety; alcohol gendence, in remission;
and rule out personality disorder not otherwise specified. (Tr. 845.) He assesseddtieeate
and two marked limitations. (Tr. 846.) Dr. Ashworth opined plaintiff is able to understa
remember and carry out simple work relatestructions, but is not able to interact with coworker
and supervisors. (Tr. 847.)

In May 2011, Dr. Ashworth completed a second DSHS$ychological/Psychiatric
Evaluation form. (Tr. 84%3.) Dr. Ashworth observed marked concentration and memory defiq
and a severe panic/anxiety deficit. (Tr. 850.) He assessed a G#%- arid diagnosed anxiety
disorder, not otherwise specific with panic and gosmimatic featues; depressive disorder, not
otherwise specified; substance abuse/dependence not otherwise specified: antpeitsonality
disorder, not otherwise specified. (Tr. 85D). Ashworth assessed three moderate and fo
marked limitations. (Tr. 8552.) He opined that plaintiff is able to understand but possibly n
remember and thus not carry out simple work related instructions, and that plaootidf mave
difficulty interacting with coworkers and supervisors. (Tr. 852.)

Dr. Ashworth completed a third 3HS Psychological/Psychiatric Evaluation form in

der,

ts

ot

January 2012. (Tr. 8558.) He noted symptoms of acute anxiety and panic and social avoidance

and assessed a GAF of. §0r. 855.) Diagnoses included anxiety disorder, not otherwise specif

with features bposttraumatic anxiety, social avoidance, and panic; polysubstance depende

5 A GAF score of 4450 indicates serious symptoms or any serious impairment in sod
occupation, or school functionindIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL

DISORDERS 4™ Ed. at 32.
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depressive disorder not otherwise specified, by history; and personality diswtletherwise
specified. (Tr. 855.) With regard to plaintiff's residual capacity, Dr. Ashwortheapihat plaintiff
is able to understand, remember, and carry out simple work related instructions, but would
difficulty interacting with coworkers and supervisors in a work setting. (Tr. 856.)

The ALJ noted the GAF ratings assessed by Dr. Ashworth in 2011 and 2012 and ass
little weight to all of them because “there is little explanation in the treatment notes fer t
ratings,” “they are inconsistent with plaintiff's increased daily activitie¢sradfe stopped using
alcohol heavily,” andhite 2012 GAF was “inconsistent with the claimant’s daily activities.” (T
31.) Clinicians use a GAF to rate the psychological, social, and occupational functioreng
patient. The scale does not evaluate impairments caused by psychological onrneen#l
factors. Morgan v. Comm Soc. Sec. Admin.169 F.3d 595, 5989¢h Cir. 1999). The
Commissioner has explicitly disavowed use of GAF scores as indicators lafijisérhe GAF
scale . . . does not have a direct correlation to the severity requireaments mental disorder
listing.” 65 Fed. Reg. 507461, 50765 (August 21, 2000). Moreover, the GAF scale is no long
included in theDSM-V.® As a result, the ALJ’s rejection of the GAF scores is appropriat
although not for the reasons cited.

The ALJ credited Dr. Ashworth’s findings that plaintiff could perform simpbetine,

repetitive tasks and would have difficulty working with coworkers and supervisors. (TH.H4.)

6 “It was recommeded that the GAF be dropped from the DSNbr several reasons, including
its conceptual lack of clarity (i.e., including symptoms, suicide riskl, disabilities in its
descriptors) and questionable psyctetrics in routine practice DIAGNOSTIC AND STATISTICAL

MANUAL OF MENTAL DISORDERS 5™ Ed. at 16.
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translated into an RFC finding thalaintiff “can understand and rembsr simple instructions
and complete simple routine tasks” and “should have only occasional, superficial, |
interactions with supervisors and-aorkers.” (Tr. 28.)Additionally, the ALJ included other
psychological limitations in the RFC consistenthmDr. Ashworth’s findings: “should not deal
with the general public; should not work in an environment where he must make callisah c
the workplace; should not be in a job requiring a high degree of accuracy; canmeiméamal
production pace and perform adequately; should have nelwasshoulder supervision.” (Tr. 28.)
This is reasonably consistent with symptoms of anxiety, panic and social avaamoened by
Dr. Ashworth in the three DSHS evaluatioR$aintiff’'s only argument is that th&LJ “should
have placed more weight on the opiniongf Ashworth]because [hefhad the opportunity to
personally interview plaintiff. (ECF No. 9 at 16.) This argumetibes not speak to the ALJ’s
analysis of Dr. Ashworth’s findingsr the reasons thewere credited The ALJsS’ findings
regarding Dr. Ashworth’s three DSHS opinions are reasonable and based on isliesidatce.
However, the ALJ did not have the opportunity to review all of the relevant evidence f
Dr. Ashworth. As noteduprg in January 2014, Dr. Ashworth wrote a letter to the Veteran
Administration summarizing plaintiff's treatment and diagnosis. (Tr.-@®® Dr. Ashworth
indicated that plaintiff's diagnoses include posttraumatic stress disatdenic, with panic and
agoraphobic features; dysthymic disorder; alcohol use disorder, moderatéy nemassion; and
other specified personality disorder with mixed personality featufes903.) He opined that
plaintiff's symptoms are severe and chronic and unlikely to improve in the fobéséaare. (Tr.
903.) According to Dr. Ashworth, plaintiff is unable to tolerate stressfalgistances due to

symptans such as “nearontinuous panic affecting the ability to function independentl
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appropriately, and effectively.” (Tr. 903.) Dr. Ashworth indicated it is unlikelynpifaiwould be
able to sustain substantial gainful employment in the future. (Tr. 903.)

The 2014 letter was submitted to the Appeals Council and is therefore part of the reco
review. (Tr. 5.) The ALJ rejected the VA0% disability findings in part because of a lack o
evidence of PTSD andther symptoms (Tr. 332), but Dr. Ashworth’sletter appears to be
consistent with théndings noted in the VA disability reports. (Tr. 708, 90708.) Furthermore,
Dr. Ashworth explained the basis tus PTSDdiagnosis and notdtie results of several objective
tests specifically addressing PTSDr. 902.) Dr. Toews’ testimony and the ALJ’s findititat

there is no evidence of PTSD should be revisited on remand.
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CONCLUSION
The ALJ’s decision is not supported by substantial evidence and free of legallbgor.

matter musbe remanded for reconsideration of the credibility findthg VA decisions, and other
evidence submitted to the Appeals Council. On remand, the ALJ should provide legallgrsuffi
reasons for rejecting any testimony which is found to be not fully credibldéoa assigning less

weight to any medical opinioor the VA findings If necessary,ite ALJ also should develop the
record regarding posttraumatic stress disorder and take additiomabi@gtis is appropriate.

IT IS ORDERED:
1. Plaintiff's Motion for Summary Judgme(ECF No. 9 is GRANTED. The matter

is remanded to the Commissioner for additional proceedings pursuant to séote2U.S.C.
405(Q).

2. Defendant’s Motion for Summary Judgm@CF No. 12)is DENIED.

3. An application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order and provide a comyunsel for
plaintiff and defendant. Judgment shall be entered for plaintiff and the fileogt@LOSED.

DATED this 17" day ofMarch 2016.

s/Fred Van Sickle

Fred Van Sickle
Senior United States District Judge
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