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Healthcare Resource Group Inc et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

TONI L. RICHARDS
NO: 2:15CV-134RMP

Plaintiff,
V. ORDERGRANTING DEFENDANTS’
MOTION FOR SUMMARY
HEALTHCARE RESOURCES JUDGMENTAND DENYING
GROUP, INC., a Washington PLAINTIFF'S MOTION FOR

corporation; CRYSTAL LARSEN and PARTIAL SUMMARY JUDGMENT
JOHN DOE LARSEN, and the marital
property comprised thereof; and
CANDICE NELSEN and JOHN DOE
NELSEN, and the marital community
comprised thereof,

Defendand.

Doc. 115

BEFORE THIS COURT is Defendantslotion for SammaryJudgment of
all Plaintiff's claims against Defendants, ECF No. 53, and Plaintifiéidn for

Partial Summaryutigment ECF No. 48 Plaintiff, Toni Richards“Richard$), is

! Theorderfirst addresses Defendants’ motion for summary judgment then

Plaintiff's motion for partiasummary judgment.

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~1
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represented biatrick Kirby and Michael LoveDefendants Healthcare Resource
Group, Inc. ("HRG”), Crystal Larsen and John Doe Larsen, and CaNdisen

and John Doélelsen are represented by Michael Hines.

Ms. Richards filed suit against her former employer, HRG, claiming violation

of 42 U.S.C. § 1210&t seq.42 U.S.C. 8981(a)et seq.and RCW 49.6@t seq.as
well asWashington Statiaw claims ofwrongful discharge irviolation of public
policy, outrage intentionalinfliction of emotionaldistress negligentinfliction of
emotionaldistress, anaegligentsupervisionandretention. ECF No. 1 a#118.

The Court has reviewed the mot®the response memoranahd thereply
memorand, has heardrgument from counsel, and is fully informethe Court
finds that Ms. Richards fails to meet her burden at the summary judgment stag
and grants Defendants’ motion for summary judgnoéadl claims

JURISDICTION

This Court has subject matter juristibe pursuant t&8 U.S.C. § 1331 over
the claims under 42 U.S.C. § 121ét1seq.and42 U.S.C. §1981(agt seq.and
supplemental jurisdictiopursuant t@28 U.S.C. § 1367 over the state law claims.

BACKGROUND

Ms. Richards was hired as a medical billregresentative with Healthcare

Resources GroupgHRG”). ECF No. 61 at 4,arsen Declf 4. It is undisputed that

Ms. Richards was an “at will” employee. ECF No. 86 at 2. Itiglsmdisputedhat

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~2
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Ms. Richards never informed HRG that she was disabled until after her employ
ended. ECF No. 86 at 2. Ms. Richards concedes that she never disclosed dur
hiring process that she used the services of Division of Vocational Rehabilitatig
(“DVR) or that sheeverneeded accommodatiofeCF No. 86 at 2Ms. Richards
also concedes that her disabilities did not impact her ability to perform any asp
her HRG job duties. ECF No. 86 at 2.

Ms. Richards’ responsibilities as an HRG billingnegentative involved
reviewing billing and account receivables for customer accounts, assessing bill
status, and rebillings necessaryeCF No. 61 at 2,.arsen Decly 3. Crystal Larsen
wasthe sole person who possessed the authordistapline orterminateMs.
Richardsduring Ms. Richards’ employmenECF No. 61 at 2; Larsen Def§lf 4, 7.

CandiceNelsenworked as Ms. Richardghmediatesupervisounder Ms.

Larsen's authorityandwas responsibltr assisting billing representatives, as well

as assisting Ms. Larsen with administrative tasks. ECF No. 61 at 2, Larseff Dé

5. Duringthe period oMs. Richards’ tenure with HR®/s. Nelsendid not have
the authority taliscipline, impose a PIP, termindae Ms. Richards ECF No. 61 at
2, Larsen Declf 8. Despite Ms. Nelsen'’s lack of authority to discipline or termin
Ms. Richards, it is undisputed that Ms. Nelsen atead least two meetings with
Ms. Larsen and{ls. Richards:first, when Ms. Larsen placed Ms. Richards on a

performance improvement plgfPIP”); andlaterwhen Ms. Larsen terminated Ms.

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~3
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Richards’ employmentECF No. 86 at 42; ECF No. &4 Kirby Aff., Ex C,
Richards Depl03:2324; ECF No. 84, Kirby Aff., Ex C, RichardDep. 128:10
19. It alsois undisputed thatls. Nelsen signed Ms. Richards’ termination letter
along with Ms. LarsenECF No. &-13, Kirby Aff. Ex. J.

Prior to being hiredby HRG Ms. Richards representemlHRGthat she had

extensive billing experience, but sétédl received the same general trainlgHRG

as all other new, entry level billing representatives. ECF No. 61 at 4, Larser{Decl

13. Ms. Richards’ training included oy of general training followed #/to 3
days of direct peer training. ECF No. 61 at 4, Larsen.[¥d@. In addition,[l] ead
Kendra Gasawagrovided multiple extra days of om&-one training for Ms.
Richards: ECF No. 61 at 4, Larsen Def13.

Billing representativereceival “TQA” evaluatiors from the Total Quality
Assurance departmeitased on the accuracy of their processing of client accou
ECF No. 61 at 5, Larsen De]15. A passing score is 95% or higher. ECF No.
at 5, Larsen Decff 15. Roughly three weeks after Ms. Richards began working
HRG, Ms. Richardsreceived a TQA score of 61%, which was considered failing,
followed the next week by anothiailing TQA score of 61% ECF No. 61 at 5,
Larsen Decly 16. Ms. Larsen considered the scores to be “two very bad scoreg

even for a new employee. Ms. Richards was the worst performing billing

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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representative on my team by a long shot, including other new billing
representatives.ECF No. 61 at 5, Larsen De#l 16.

Ms. Richards contends that her training was confusing and that she had
difficulty reading the training manual on the computer screen. ECF No. 85 at 2
Richards Decl. 11 6, 7, 24. Ms. Richards st#tat “I do not feel HRG provided
me with proper training to perform my job duties while | worked at HRGCF R o.
85 at 2, Richards Ded].27. Ms. Richards testified that she needed “more trainin
but not accommodation.” ECF No.-84Kirby Aff., Ex. C, Richards Depat 134:3.

During this same time period Ms. Larsen received reports that Ms. Richa
was a very difficult colleague. ECF No. 61 & S arsen Decl. 17. “She was
argumentative, challenging, and combative to her supervisors and trainers. S
very unreceptive to training and coaching.” ECF No. 6X@&tlmarsen Decl. § 17.

Ms. Larsen states that based on Ms. Richards’ poor TQA scoréeand
“terrible attitude” Ms. Larsemmade the decision fglaceMs. Richards on a PIP.
ECF No. 61 at gLarsen Decl{{17, 18. Ms. Larserstates that she told MSelsen
that she was placing Ms. Richards on a PIP and instructeNdsento prepare a
draft PIP for Ms. Larsen’s review and approvalCF No. 61 at 6, Larsen Defl 18.
Ms. Larsen states that “MBlelsendid not make the desipon to place Ms. Rieards
on a PIP. She did not even make a recommendation to do so.” ECF No. 61 af

Larsen Decl 1118, 28 Ms. Larsen statesbout the PIRhat “The decision solely

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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was mine, and was based on Ms. Richards’ failing TQA scores and her bad att
ECF No. 61 at 6, Larsen Defjl 18.

Ms. Nelserfinalized thedraft PIP and emailed it to Msarsen on February 4,
2015, at 12:52 p.mECF No. 61 at 6, Larsen De§l 19. Also on February 4,
2015,at 1:10 p.mMs. Richards emailed a request for her job descriptiduinidsay
Berger,an administrative assistant with HRG’s Human Resources departBE€ht
No. 60,Nelson Decl., Ex CMs. Richardsemail stated:

| have been working with the Department of Vocational Rehab, (DVR)

[sic] now that I'm employed they need a copy of my job description for

their records, sthey can close my case in 60 days. If you cotriaad

me a copy so | could copy it and send, | would greatly appreciate it.

ECF No. 6QNelsen Dek, Ex. C

It is undisputed thahefirst time thatMs. Richards told any employee at
HRG thatshewas working withDVR was when she sent the Februafy'@VR
email’ to Ms. Berger ECF N0.84-5, Kirby Aff., Ex. C, Richards Dep87:9-24;

10317-22. Ms. Berger informed Ms. Richards that she needed to get her job

description from her supervisor or manager. ECF NpEBOC Ms. Richards

itude.”

admits thabther than the “DVR emailshe did not “have any other discussions wjth

anyone at HRG regarding DVR.” ECF No. &X. E,Richards Dep. 1039-22.
At 2:47 p.m. on February 4, 2015, Ms. Richards forwardetQN& email’
exchange between Isgifand Ms. Berger to Ms. Neds. ECF No. 85 at 3, Richard

Decl. § 10 ECF No. 85, Richards AffEx A. Ms. Nelsn testifiedthat shedoes not

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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recall ever readinlyls. Richardsforwarded'DVR email’ until after Ms. Richards
was terminated. ECF No. 60 at 7, Nelsen Decl. 1.28 addition, Ms Nelsenstates
in her declaration that she was ferniliar with DVR or its work with disabled
persors until the present lawsuit was filed. ECF No. 60,a&X&lsen Decl. § 24

On February 6, 2015, Ms. Larsen and Mslsenmet with Ms. Richards to
review the PIP.Id. ECF No.61 at 6, Larsen Dec{[20. Ms. Larsen explained to
Ms. Richards that HRG would be putting her on a PIP due to her low TQA scof
that she neestito improve. ECF No. 551, Richards Dep. 104:181. The PIP
iIdentifiedthree specificareas of concern regarding Ms. Richamisrkplace

performance:(1) that she hativo failed TQAscores (2) that she was

2Ms. Richards argues that Ms. Nelsen always responded to emails quickly exc
for responding to theDVR email; from which Ms. Richards infers discriminatory
animus. However, similar to the handwriting dispute, the Court find$/hat
Richard$allegations regarding whether Ms. Nelsen responded to work emails
within one daypr in some circumstances within hours or minutesiot material

to the resolution of the pending motions and does not raise any genuine issueg

material fact ECF No. 86 at 224. Ms. Nelsen stated in her deposition that eac

of her work days are different so her response time to different emails can vary.

ECF No. 841, Kirby Aff., Ex A, Nelsen Dep. 103:235, 104:1.

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~7
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argumentative during training and TQA meetings, andh@)she did not take
ownership oher actions wheworking the accounts. ECF No. 60 at MNelsen
Decl.,Ex. A. Ms. Richards raised her concerns about the training she had rece
which the parties discussed. ECF No-33Kirby Aff., Ex. C,Richards Dep.
107:2325, 108:15.

After reviewing the PIP, Ms. Richards and Mlsensigned thelocument
ECF No. 551, Richards Depl05:918. Someone wrote on the PIP, “Toni
[Richards] to provide list of training items to Candibke[sen].” ECF No. 60 at 19
Nelsen Dec| Ex A. Ms. Nelsenand Ms. Laren statethatthey witnessed Ms.
Richards initial the handwritten noét the meetingECF No. 60 at %, Nelsen
Decl. 119; ECF No. 6] Larsen Decl. at $3. Ms. Richardsassertshatshe did not
write onthe noteat the meeting and that her initials were forgétdr the meeting
ECF No.55-1, Richards Depl25:1:-25, 126:18. Ms. Nelsenand Ms. Laren deny
writing Ms. Richards’ initials.ECF No. 60 Nelsen Declf 19 ECF No.61, Larsen
Decl. 23

Ms. Richards submitted evidence frachandwriting expenwvho found that
he was unable to determine whettrex initialson the PIRvere written by Ms.
Richards Ms. Nelsen, or Ms. Larserk.g.,ECF No. 844, Kirby Aff., Ex B-2,
Green Dep. a21:1-4. However, the Court finds the issue of whether Ms. Richare

initialed the notes immaterial to her claims of digiity discrimination because

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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there is ample evidence in the recadd Ms. Richards does not dispulat Ms.
Richards participatd in the PIP meeting with Ms. Larsen and Ms. Nelsen and thi
Ms. Richards had significant reported deficiencies in performing herTjobrefore
whether those initials are Ms. Richards’ initials, which the Court concludes tiat
are, is ot a material fact in resolution of Ms. Richards’ claims in the pending
motions.

Ms. Richard claims thaton February 10, 2015he and MsNelsenhad a
conversation initiated by M&lelsens observation oMs. Richards limping ECF
No. 551, RichardDep. 30:2325, 31:19, 324-7. Ms. Nelsenallegedy asked Ms.
Richards “Are you okay?"as Ms. Richards walked past her to a prinieCF No.
55-1, Richards Dep. 32:8. Ms. Richards allegdy replied that she was fine, but

that she had “bad knee€£CFNo. 551, Richards Dep. 32:Ms. Nelsendoes not

recall that this incident occurred and denies that she relayed this incident to Ms

Larsen. ECF No. 6t 9 Nelsen Decl. 1 31

The week following the PIP meeting Ms. Richards’ TQA score wé& 77
ECF No. 61 at 9, Larsen Defl29. Ms. RichardshextTQA scorewas her worse
ever at 58%, which was 37 percentage points below a passing score. ECF No
6, Larsen Decl. § 29.

Ms. Larsen continued to receive reports of “Ms. Richards’ bad attitude,

including continued aggressive and combative behavior.” ECF No. 61 at 9, La

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~9
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Decl. 1 30. Ms. Larsealsoreceived a report from Kaila Roberts in the TQA
department that Ms. Richards interrupted a confidential meeting between the T
department and another billing representative demanding to immediately meet
the TQA departmentECF No. 61 at 9, Larsen Decl. 1 3DQA department staff
immediately escorted MRichards out of the meeting. ECF No. 61 at 9, Larsen
Decl. 1 30.

Ms. Larsen asked Mblelsenfor feedback on Ms. Richards. ECF84
Larsen Dep. 45:82. Ms.Nelsengave Ms. Larsen her “feedback” regarding Ms.
Richards’ performance, whid!ds. Nelsenasserts includeis. Richarg’ TQA
scores, her attitudandher behavior. ECF No. 84 Kirby Aff., Ex. A, Nelsen
Dep. 117:1&5, 118:110.

Ms. Larsen decided to terminate Ms. Richards’ employment effective
February 20, 201,5wo weeks after the PIP meeting. ECF Blbat 310, Larsen
Decl. §31. Ms. Larsen stated that her decision to terminate Ms. Richards’
employment was basexh Ms. Richardsftailing TQA scoresafter the PIP meeting
with Ms. RichardslastTQA scorebeingher wor® scoreever,hercontinued poor
attitude, and Ms. Richardsterrupton of a confidential meetingECFNo. 61 at &
10, Larsen Declf 31 Both Ms. Larsen and M#&lelsen statén their declarations

thatMs. Larsen wathe sole decisicimaker regardingerminaing Ms. Richards’

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~10
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empbyment. ECF No. 60at § Nelsen Decl.  2ECF No.61at 1Q Larsen Decl{
33

Shortly after being terminated, Ms. Richards called HRG’s Human Resol
Department andequested a job description for the DVR, specifically informing
HRG for the first time that she was disabldelCF No.55-1, Ex A Richards Dep
83:1-5; 87.9-24;10317-22. Ms. Richards admits that the first time she had ever
indicated to HRG that she was disabled was after she had been terminated. E
60, Nelsen Decl., Ex. E, Richards D&p0:221. Ms. Richards also admitted in he
deposition that she diabt link her use of DVR to having any disability. ECF No.
55-1, Ex A, Richards Dep. 873; 88:416.

Both Ms. Larsen and M#\lelsentestified that they had no knowledge that M
Richards was disabledr peceivedthat Ms. Richards was disabledhile she was
working for HRG. ECF No. 60 at 7, Nelsen D&cR2;ECF No. 61 at 8Larsen
Decl. 125. Both Ms. Nelsen and Ms. Larsen state that Ms. Nelsen never advisg
Ms. Larsen that Ms. Richards was disabt@dvas utilizing DVR’s servicesECF
No. 60 at 7, Nelsen Decl. § 25; ECF No. 61 at 8, Larsen Decl. | 25.

DISCUSSION

Ms. Richards does not contend that she was termibhaieglise of her

disability. Rather, Ms. Richards argues thatlsh&raisal a genuine issue of

material factas towhether Ms. Larsen or Mblelsenterminated her employent

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~11
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because they perceived her as disablEdF No. 87 at 1-18. Defendants move to
dismiss all of Ms. Richards’ claims arguing tsatehas nosupporédher casavith
any evidence

A moving party $ entitled to summary judgment when there are no disput
iIssues of material fact and all inferences have been resolved in favor of the no
moving party. Northwest Motorcycle Ass’'n v. United States Dep’t of Agti@
F.3d 1468, 1472 (9th Cir. 1994); Fed. R. Civ. P. 56wever, if the non
moving party lacks support formeecessarglement of their claim, the moving
party is entitled to judgment as a matter of law regarding that claaa.Celotex
Corp. v. Céarett, 477 U.S. 317, 323 (1986). Washington state law is consistent
with the federal law summary judgment standard: “A defendant in a civil action
entitled to summary judgment if he can show that there is an absence or
insufficiency of evidence supporting an element that is necessary to the plaintif

claim.” Slack v. Luke, 192 Wash. App. 909, 915, 370 P.3d 49, 53 (2016) (quotil

Tacoma Auto Mall, Inc. v. Nissan N. Am., I1&9 Wash.App. 111, 118, 279 P.3d
487 (2012)).

To prevail at the summary judgment stage, a party must establish that a
cannot be genuinely disputed and that the adverse party cannot produce admis
evidence to the contrary. Fed. R. Civ. P. 56(c). Once the moving party has m¢

burden, the nomoving party must demonstrate that there is probative evidence

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~12
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would allow a reasonable jury to find in their fav&@ee Anderson v. Liberty Lohby

477 U.S. 242, 251 (1986At the summary judgment stage, the Court does not weigh

the evidence presented, but instead assumes its validity and determines whether it

supports a necessary element of the cldon.The Court will not presume missing

facts, and nospecific facts in affidavits are not sufficient to support or undermine a

claim. Lujan v. Nat'l| Wildlife Fed'n497 US. 871, 88889, 110 S. Ct. 3177, 3189
(1990).
l. ADA and WLAD

Title | of the ADA prohibits discrimination against a qualified individual on
the basis of disability42 U.S.C. § 12112(a). To prevail on an ADA claim, a
plaintiff must first establish a prima facie case of discrimination by showing he
(1) has or is perceived as having a disability, (2) is a qualified individual, meani
she can perform the essi@hfunctions of her job, and (3) was terminated becaus
her perceived disabilitySmith v. Clark Cty. Sch. Dis¥27 F.3d 950, 955 (9th Cir.
2013). Similarly, under RCW 49.60, a plaintiff must prove “that the employee v
[1] disabled, [2] subjet to an adverse employment action, [3] doing satisfactory
work, and [4] discharged under circumstances that raise a reasonable inferenc
unlawful discrimination.” Brownfield v. City of Yakimd,78 Wash. App. 850, 873,
316 P.3d 520, 533 (2014)(intetrm@tations omitted). A plaintiff may proceed unde
RCW 49.60 if the plaintiff is “perceived” to have a disabilifeeWAC 16222-020.
ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~13
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ADA claims and WLAD claims are analyzed using the burden shifting ans
from McDonnell DouglagCorp. See McDonnell Douglas Corp. v. Gredd,l U.S.
792, 802, (1973)seealsoSnead v. Metropolitan Prop. & Cas. Ins. C237 F.3d
1080, 1®@3 (9th Cir. 2001) Scrivener v. Clark Collegel81 Wn.2d 439, 445, 334
P.3d 541546 (2014) Brownfield v. City of Yakia, 178 Wash. App. 850, 873, 316
P.3d 520, 533 (2014)Once a plaintiff establishes a prima facie case of
discrimination, the burden shifts to the defendant to prove a@isocnminatory
reason for the adverse employment actistcDonnel Douglas Corp.411 U.S. at
802. If defendant does so, the burden then shifts back to plaintiff to show
defendant’s reason was a pretext for discriminatidrat 804

a. Perception of Disability

To survive summary judgmennh either her ADA or WLAD claimMs.
Richards mistprovide sufficient evidence to raiaggenuine issue of material fact
whether shevas terminatetbecausef disability. See Deppe217 F.3dat 1265.
Further, Ms. Richards must demonstrate that there is probative evidence that v
allow a reasonable jury to find in her favi@ee Anderson V. Liberty Loblay,7 U.S.
242,251 (1986).

Ms. Richards has not arguetbr has she submitted any evideimcsupport
that she was disabled or terminated becausals@bility. In fact Ms. Richards

concedes that she never told any HRG employee that she had a disability until

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~14
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her termination. ECF No. §5, Ex A, Richards Dep. 83:3; 86:25 to 87:17.

Instead, Ms. Richards argues that she was terminated because she was perceived as

disabled bys. Larsen and Ms. Nelsetn order to survive summary judgment, M
Richards must demonstrate that there is probative evidiemmevhicha reasonable

jury could find that the defendants perceived her as having a disabiiigh isa

necessary element of Ms. Richards’ prima facie case of disability discrimination.

Ms. Richards relies on two eventshes entirebass for concluding that
Defendants perceived her as disabled: the “DVR emvaliith was sent to Ms.
Nelsen,ECF No. 845, Kirby Aff., Ex C, Richards Dep27:14, andMs. Richards’
own comment aboutaving“bad knees.” ECF No. 88, Kirby Aff., Ex C, Richards
Dep. 288-11. Ms.Richardsconcedes that she made thad knees'comment only
to Ms. Nelsen when Ms. Nelsen asked her if she was afkayMs. Nelsen observe
her limping ECF No. 845, Kirby Aff., Ex C, Richards De@32:415. However Ms.
Richards imputes this knowledge also to Ms. Larsen, without any evidence of t
connedion.

FurthermoreMs. Richards has not provided any evidence to refute that M
Nelsen had no authority to terminate Ms. Richards’ employment, despiidipg
“feedback”to Ms. Larserabout Ms. Richards as her direct supervidds. Richards
also has not provided any evidence to refute that Ms. Larsen was the sole perg

with the authority to terminate Ms. Richards’ employment. ECF No. 61 at 2, 3;

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~15
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LarsenDecl. 11 4, 7.Instead, Ms. Richards infers that Ms. Nelsen’s responsibilit
provide “feedback” to Ms. Larsen equates to decisiaking authority regarding
termination. No evidence suppa@this conclusionand Defendantsvidencedilatly
refutesthe inference.

Ms. Nelsen stated in her declaration that she had no knowledge that Ms.
Richards was disabled and did not perceive that Ms. Richards was disabled wi
she was working for HRG. ECF No. 60 at 7, Nelsen De2?. {Ms. Larsen testifies
that she was not aware that Ms. Richards had any disability until after she was
terminated. ECF No. 61 at 8, Larsen De@5

Ms. Richards has presentnoevidence that Ms. Larsen was informed of
either the “DVR email” or the “bakinees” commendn which Ms. Richards relies &
providing notice of her disabilitylnstead, Ms. Richards attempts to weave a dais
chain of inferences stemming from Ms. Nelsen’s exposure to two vague referel
disability: the “DVR email,” and an alleged comment by Ms. Richards td\disen
regarding having “bad knees.” From those two vague referdiveesed only tdMs.
Nelsen Ms. Richards attempts to loop Ms. Larsen and all of HRG into a “perogj
of Ms. Richards as disabled.

Ms. Richards argues that the temporal connection of events creates a ge
issue of material fact as to whether Defaridgerceived her as disablefausation

can be inferred from the proximity in time between the protected action and thg

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~16
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allegedly unlawful dischge. Passantion v. Johnson & Johnson Consumer Prod
Inc., 212 F.3d 493, 507 (9th Cir. 2000). To support an inference of discriminat

motive, the termination must have occurred “fairly soon” after the employee’s

protected activity.Villiarimo v. Aloha Island Air, Inc,. 281 F.3d 1054, 1065 (9th Cir.

2002). For example, the Ninth Circuit held a thme@nth lapse between protected
activity and an adverse employment action was “sufficiently probative of a caug
link” to establish a prima facie caséartzoff v. Thomas809 F.2d 1371, 1376 (9th
Cir. 1987).

In this case, viewing the evidence in the light most favorable to the plaint
the timing of events provides no support that Ms. Richards was terminated for
anything related to disability, includirmeing “perceived” as disabled. Ms. Richar

contends that she informed Ms. Nelsen that she was working with DVR by sen

the “DVR email” which was received by Ms. Nelsen on February 4, 2015, at 2:47

p.m. ECF No. 60, Nelsen Decl., Ex C. Ms. Richards was placed on the PIP o

February 6, 2015, and had two more failing TQA scores after February 6, 2015.

No. 60 at 8, Nelsen Decl. { 26. Ms. Richards contends that she informed Ms. |
that she had bad knees@naboutFebruary 10, 2015. ECF No.-85Ex A,
Richards Dep. 32:Z. Therefore, even thébad knees” comment was made
sometime after Ms. Richards was placed on the PIP. Ms. Richards was termin

from employment on February 20, 2015

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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Ms. Richards’ theoryvould requireajury to disbelieve M. Largn's and Ms.
Nelserns sworntestimony that MsNelsendid not give Ms. Larsen information
regarding either the “DVR email” or the “bad knees” comnpzidr to Ms. Richards
termination as well as require the jury to disreg#nd substantiatorroborating
evidencehat reveals a different series of eventhich the Court finds to have
occurred

1. Ms. Richardgeceives her first failing QA scoresn approximately the
third week of her employment January2015. ECF No. 60 at 4, Nelsen
Decl.§ 12.

2. Ms. Nelserreceives reportBom the TQA team, billing lead, and trainerg
regarding Ms. Richards being “argumentative, challenging, combative
hersupervisorand trainers, and [] very unreceptive to training and
coaching.” ECF No. 60 at 4, Nelsen D€gl.3.

3. Ms. Nelsen provides “feedback,” but according to Ms. Larsen, “Ms. Ng
did not make the decision to place Ms. Richards on a PIP. She did ng
makea recommendation to do so.” ECF No. 61 at 6, Larsen Decl. |1
28.

4. Ms. Larsen decide® place Ms. Richards aoPIPand directs Ms. Nelsen
to draft a PIHor Ms. Larsen’s review and approval. ECF No. 60 at 4,
Nelsen Declf 14.

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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5. Ms. Nelsen emails Md.arsen a final draft of Ms. Richards’ PIR o
February 42015,at12:52p.m ECF No. 60 at 5, Nelsen De§l15.
6. Ms. Richards emailthe“DVR email” to Ms. Nelseron February 42015,

at2:47 p.m, days after Ms. Larsen had informed Ms. Nelsen thatvsise

placing Ms. Richards on a PIP and one hour andfifty minutes after Ms|.

Nelsen emailed Ms. Larsen the draft PECF No. 60 a¥, Nelsen Decl
23, ECF No. 60, Nelsen DecEx C.

7. Ms. Nelsen desnot read the “DVR email” until after Ms. Richarldsas
been terminated. ECF No. 607atNelsen Declf 23.

8. Ms. Nelsen never discussor forwards the “DVR email” to Ms. Larsen.
ECF No. 60 at /Nelsen Decl. 1 25

9. After the February 6, 2015, PIP meeting, Ms. Richards resemwemore
failing TQA scores: 77% and 58%. ECF No. 60,di8lsen Decl. T 26

10.Ms. Richards contends that she told Ms. Nelsen that she has “bad kne
or about February 10, 2015, in response to a comment by Ms. Nelsen
regarding Ms. Richards’ limpingeCF No. 551, Ex A, Richards Dep.

30:2325, 31:19.

11. Ms. Richards interrupts a confidential TQA meeting on February 18, 2

ECF No. 561, Ex H, Larsen Dep. 32:125.

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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12.Ms. Larsen informs Ms. Nelsen on February 19 or 20, 2015, of her
decision taerminate Ms. Richards. ECF No.-36Ex. H, Larsen Dep.
32:1-3.

13.0n February 20, 2015, Ms. Larsen termisdfis. Richards in a meeting
where Ms. Nelsers present as a witness. ECF No. 60.dil8&lsen Decl.
27, 28

14. Ms. Nelsen hano role in making the decision to terminate Ms. Richarc

employment. ECF No. 60 at Relsen Decl. § 29

15. During Ms. Richards’ employment period Ms. Nelsenot aware that Ms.

Richards was disabled amunaware of what DVR represents. ECF Ng
at 8 Nelsen Decl. B0.
Ms. Richards also argues that even if Ms. Nelsen was not the official dec
maker,Ms. Richards can still establish HRG liability undefcat’s pav” theory.

Ms. Richards argues that a rational jury could find that Ms. Nelsen’s perception

Ms. Richards’ disability was the causal factor in HRG’s decision to terminate Ms.

Richards’ employment even though Ms. Nelsen did not have the authority to
terminate Ms. Richais

The evidence Ms. Richard#esto support the “cat’s paw” theopgenters on
Ms. Nelsen’sassisting Ms. Larsen witidministrative tasks. None of the evidenct

supports that Ms. Nelsen influenced or took an active rdisin_arsen’s decision

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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to terminate Ms. Richasd The evidence supports the opposite conclusis.
Nelsen did nomake a recommendation to Ms. Larsen that Ms. Richards be
terminated. ECF No. 61 at 10, Larsen Decl. 1 33. Ms. Larsen was the sole de
maker regarding Ms. Richards’ termination. ECF No. 61 at10, Larsen Decl. | 3
AlthoughMs. Nelsen drafted Ms. Richards’ termination letter and informe
HRG’s Human Resources department that Ms. Richards had been terminated,
Larsen and Ms. Nelsen stated that Ms. Nelsen had no authority to terminate,
discipline, or place an employee, including Ms. Richasdsa PIP. ECF No. 61 at
3, Larsen Decl. 1 8. Ms. Nelsen’s actions were at Ms. Larsen’s direction as he
administrative assistanECF No. 61 at 2, @, Larsen Decl. 1 5,-8, 1819, 28
Any paperwork that Ms. Nelsen prepared regarding the termination was prepal
Ms. Larsen’s direction. ECF No. 61 at 10, Larsen Decl. { 32. Further, Ms. Lar
revised the draft termination letf@ndicating that Ms. Larsen held thetual

authority to terminate. ECF No. 86 at 14. Ms. Nelsely signedMs. Richards’

termination letter as her “Supervisor,” whereas Ms. Larsen signed as the “Dire¢

ECF No. 843, Kirby Aff., Ex. B, Larsen Dep. 38:8.

The evidence shows thdtthe time of Ms. Richards’ termination, Ms. Larse
was not awaréhat Ms. Richards was disabled or had utilized the services of DV,
ECF No. 61 at 811, Larsen Declf{ 25 35 Prior to Ms. Richards’ termination,

Ms. Larsen had not received a copy of the “DVR email’ nor been told about it G

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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Ms. Nelsen. ECF No. 61 at 8, Larsen Decl. | RérthermoreMs. Larsen decided
to place Ms. Richards on the PIP prior to Ms. Richards’ having sent the “DVR
email” to either HRG’s HR department or Ms. Nelsen. ECF No. 61 at 8, Larser
Decl.  27; ECF No. 61, Larsen Decl. Ex A, C

Even if Ms. Nelsen had perceived Ms. Richards as disabled, which the C
does not find, the evidence does not support that Ms. Nelserception wasver
communicated to Ms. Larsen or was in any \aaausal factor in Ms. Richards’
termination Theefore, Ms. Richards’ attempt to establish “cat’'s paw” liability fa

AlthoughMs. Richarddas submitted a significant amount of evidence relg
to whether she received sufficient training or whether alodkers thought that sh
was a difficultcolleague Ms. Richardshassubmitted no evidenaaisinga genuine
issue of whether a reasonable jury cazddclude thaeither Ms. Nelsen dvis.
Larsenor anyone else at HRG perceived Ms. Richards as disabistad Ms.
Richardssubmitted evidencdatemphasizes inconsistencies in her training, or th
novelty of her assigned projects, or whether she initialed the PIP report. ECFE |
ECF No. 85, Richards Affl{ 68, 18, 24, 27Ex C. Ms. Richards subnigd
testimonyfrom Sarah Franzeregarding training Ms. Richards on a project that w
newto HRGandthat she did not have trouble training Ms. Richards in the basic
overview of information. ECF No. 847, Kirby Aff, Ex N, Franzen Dep. 46:182;
49:1525.
ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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Ms. Richards submitted deposition testimony of Mandi Blankenship

worker,regarding thaMs. Blankenshigelt that her training at HRG was confusing.

ECF No. 8418, Kirby Aff. Ex. O, Blankenship Defd.7:2225; ECF No. 8419,

Kirby Aff. Ex. P, Blankenship Affat2-3. Ms. Blankenship also testified that she
not have any problems getting along with Ms. Richards at wordvoMs. Richards’
acting argumentative or disrespectful to her supervisors. ECF Nk8,84rby Aff.
Ex. O, Blankenship DeB7:416.

Ms. Richards submitted excerpts from Jason Sansom who did a vocation
assessment of Ms. Richards at DVR after her termination by. HFGE No. 8422,
Kirby Aff. Ex. S, Sansom Depl6:6-9. After his assessment of Ms. Richards, he
concluded that she was capablduti-time employment. ECF No. &P, Kirby Aff.
Ex. S, Sansom Dep2:1-2. After his two week assessment of Ms. Richards, Mr.
Sansom evaluated that she was capable of accepting directions and feedback
performng her tasksat Goodwill. ECF No. 8422, Kirby Aff. Ex. S, Sansom Dep.
63:1725.

None of the evidence that Ms. Richards submitégghrding training or co
workers’experiencer views is relevant to the issue of whether HRG regarded N
Richards as disabled, which is a required element oRutbands’ prima facie case

Lack of raining, or a ceworker’s experience with Ms. Richaramly would be

did

al

and

relevant to prove that Defendants’ proffered legitimate reason for terminating Ms.

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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Richards’ employment was pretext, if Plaintiff had met her buocdém demonstrate
thata reasonable jury could find that Defendants perceived her as disabled. If
Richards had met thaurden of productiarthen the burden would haséifted to
Defendants to proffer a legitimate, nondiscriminatory reason foehairtation See
McDonnell Douglas Corp411 U.S. 792 (1973)However, Ms. Richards failed to
provide sufficienevidenceo support her prima facie case, specifically any evide
upon which a reasonable jury could conclude that Defendants perceiaesl her
disabled. Therefore, the burden shifting modéWloDonneltDouglasss not
triggered.

Because MsRicharddfails toraisea genuine issue of material fact that

Defendantperceived Ms. Richardss disabledan essential element of her cabe,

Courtholds thatMs. Richards has failed to meet her burden under Fed. R. Civ. PP.

56(e) and grants Defendants’ motion for summary judgment on Ms. RicAdds’
and WLAD claims. However, the Court wilhddresshe parties’remaining
argumentdo supplenent the record.
b. Non-Discriminatory Reason for Termination
Evenif a reasonablgury could findthat Ms. Richards lthmet her burden
under Fed. R. Civ. P. 5®efendard haveprofferedlegitimate nondiscriminatory
reasons for Ms. Richard&rmination. Under the ADA, when an employee

establishes a prima facie case of disability discrimination, the burden of produg

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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shifts to the employer “to articulate some legitimate, nondiscriminatory reémon
theadverse actionMcDonnell Douglas Corp., 411U.S.792, 8021973) “The
employer need not persuade the court that it was actually motivated by the pro
reasons:it is sufficient if the defendant’s evidence raises a genuine issue of fac
whether it discriminated against the plaintiffrartzoff, 809 F.2d at 1376 (internal
guotations omitted). “Thus [the defendant] need only produce admissible evidg
which would allow the trier of fact to rationally conclude that the employment
decision had not been motivated by discriminatory animds(internal quotations
omitted).

Defendants ave produce ample evidence afon-discriminatory reas@to
supportthat Ms. Richards’ termination was justified and not motivated by
discriminatory animusEach of Ms. Richards’ TQA scores was below passing
score andher TQA scores worsened the longer that she work€tF No.60 at 8,
Nelsen Declq{ 2627. Defendantsubmittedtestimony that Ms. Richardsgas a
difficult colleague: difficult to work with, argumentative, challenging, and
combativeto her supervisors and trainers. ECF No. 61&tNelsenDecl. § 17;
ECF No. 62 at 4AGasaway Decl{12. Defendantsubmittedestimony that the fina
incidentprior to Ms. Richards’ termination was her unannounced interruption of
confidentialTQA department meeting, which Ms. Larsdraracterize@s

“inappropriate.” ECF No. 561, Ex H, Larsen Dep. 32-13.

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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The Courtfinds thatDefendantsevidencesupports thatiRG had sufficient

nondiscriminatory reasons feerminatingMs. Richardsemployment
c. Plaintiff's Burden to Show Pretext

Because Defendants hgwvidedlegitimate nondiscriminatory reas®for
Ms. Richards’ termination, the burden shifts back to Ms. Richards to produce
evidence thatiRG’s proffered reasons for terminating leenployment were a
pretext for discriminationNoyes v. Kelly Serys488 F.3d 1163, 1169 (9th Cir.
2007). A plaintiff can prove pretext in two ways: “(1) indirectly, by showing that
employer’s proffered explanation is “unworthy of credence” becausaniernally
inconsistent or otharisenot believable, or (2) directly, by showing that unlawful
discrimination more [than] likely motivated the employeld’at 1170(quoting
Chuangv. Univ. of Cal. Davis225 F.3d1115,1127(9" Cir. 200Q. When evidence
of pretext is circumstantial, rather than direct, the plaintiff must present specifig
substantial facts showing that there is a genuine issue forlttial.

Ms. Richards relies on the following fa¢tssupport thabefendants’
proffered reasaifor terminationarepretext:(1) Ms. Blankenship testified that she
did not observe Ms. Richards having any difficulties with trainers or cowoKRgrs,
Ms. Franzen testified that she experienced no difficulties with providingtpeeer

training to Ms. Richardsand (3 Ms. Richards did not demonstrate a combative

attitude when she was working for Goodwill Industries after HRG terminated he

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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employment ECF No. 87 at 2728 However, whetherme co-worker did not
observe Ms. Richards’ problems, or whether one peer did not experience probl
training Ms. Richards, or whether Ms. Richards performed adequately at Good
Industriesn a test environmerafter terminationdoesnot refute Defendast
proffered reasons for termination based on Ms. Richards’ potwrmance at HRG.

The Court finds thatMis. Richards has failed to raise a genuine issue of
material fact that Defendants’ proffered nondiscriminatory reasons for terminat
Ms. Richards ag pretextual.Ms. Richardshas failed to meet her burden to providg
evidence to support her prima facie catdisability discriminatiorand has failedo
raise a genuine issue of material fact whether Deferidaoféered reasontor
legitimate, nondiscriminatory reasoaie pretext Therefore summary judgment for
Defendants is appropriate akt$. Richardsclaims under the ADA and WLAD are
dismissed with prejudice.

. STATE LAW CLAIMS

In light of the considerable expenditure of time and resourcethihaarties
and the Court have expended on resolving the fediiat and companion state lay
claimin this matter, the Court will extend supplemental jurisdicparsuant t®8
U.S.C. § 133dverthe remaining state law claims, whialhare based on ¢hsame

underlying facts

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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a. Wrongful Discharge in Violation of Public Policy

Ms. Richards claims that hearongful termination violated public policy
because the termination was for her use of the DVR or for being perceived as
disabled.Defendants argudasd on the same reasons as abthetMs.

Richards’ claim for wrongful discharge in violation of public policy should be
dismissed.

To establish a claim for wrongful discharge of public policy, a plaintiff mu
establish: (1) the existence of a clpablic plicy; (2) that discouraging the
conduct in which they engaged would jeopardize the public policy; (3) that the
public policy linked conduct caused the dismissal; and (4) the defendant cannot
offer an overriding justification for the dismiss#&.ardner v. Loomis Armored
Inc., 128 Wn.2d 931, 941, 913 P.3d 37382(1996).

If the nonmoving pary lacks support for a necessatgment of their claim,
the moving party is entitled to judgment as a matter of law regarding that Saien
Celotex Corp. v. Catretd 77 U.S. 317, 323 (1986). At the summary judgment
stage, “[tlhe mere existence of a scintilla of evidence in support of the plaintiff’
position will be insufficient; there must be evidence on which the jury could
reasonablyind for the plaintiff.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 252

(1986).

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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Defendants do riaispute that the public policy at issuéMs. Richards

allegeduse of DVR servicesHowever Defendants argue that Ms. Richards failed

to produce angvidence that HRG terminated her employment because she used

those DVRservices The Cout agrees.
TheCourt relies on the same evidence and anatiyseissed previousty
conclude that HRG did not terminate Ms. Richards basdwpnse of DVR

services or based @perception of her as disabled. The Court findshisat

Richards has failed to meet her burden regarding her prima facie case and failed to

raise a genuine issue of material fact that the Defendants wrongfully disdhar
her in violation of public policy.Therefore, the Court grants the Defendants’
motion for summary judgment on this claim. Ms. Richards’ claim of Wrongful
Discharge in Violation of Public Policy is dismissed with prejudice.
b. Outrage and Intentional Infliction of Emotional Distress
Relying on the same factual allegations as her disability discrimination
claims, Ms. Richardallegesa cause of action farutrage and intentional infliction

of emotional distress. ECF No. 1 at15.

In Washington, the tort of outrage has three elements that must be proved by

the plaintiff: “(1) extreme and outrageous conduct, (2) intentional or reckless
infliction of emotional distress, and (3) actual result to plaintiff of severe emotio
distress.” Kloepfel v Bokor149 Wash.2nd 192, 1986 (2003) (en banc)(citing
ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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Reid v. Pierce County,36 Wash.2d 195, 202 (1998)‘Any claim of outrage must
be predicated on behavi®mo outrageous in character, and so extreme in degree
to go beyond all possible bounds of demgrand to be regarded as atrocious, and

utterly intolerable in a civilized communityy.Strong v. Terrell, 147 Wash. App.

376, 385, 195 P.3d 977, 982 (2008) (cititigepfel,149 Wash.2d at 196, 663d
630 (emphasis omitted)).

If the normoving party lacks support formeecessarglement of their claim,
the moving party is entitled to judgment as a matter of law regarding that Saien
Celotex Corp. v. Catretd 77 U.S. 317, 323 (1986). At the summary judgment
stage, “[tlhe mere existence o$aintilla of evidence in support of the plaintiff's
position will be insufficient; there must be evidence on which the jury could
reasonably find for the plaintiff Anderson v. Liberty Lobby, Inel77 U.S. 242, 252

(1986.

The first element that Ms. Richards would have to prove in her prima facie

case of outrage or intentional infliction of emotional distress is that Defendants
with “extreme and outrageous conducgée id.Ms. Richardstclaim relies on
Defendantsperceiving Ms. Richards as disabled and placing her on a PIP and
terminating her employmebecause of their perceptiofher as disabledMs.
Richards relies on two alleged precipitating events: the “DVR email” and Ms.

Richards’ alleged comments about having “bad knees.”

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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Even vewing the evidence in the light most favorable to the plaintiff, as th
Court must do at the summary judgment stége Court concludes that no
reasonable jury could find thBefendants’ actions of placing Ms. Richards on a |
or terminating her employment rise to a level of “extreme and outrageous cond
Ms. Richards has submitted no evidence whatsoever that Ms. Nelsen or Ms. L
placed her on the PIP or terminated her because of a perception of disability, o
berated Ms. Richards, called her names, threatened her, or behaved in any w3
was not professional.

Based on Ms. Larsen’s and Ms. Nelsen’s declarations regarding their ow

personal involvement as caretakers for family members with severe disabilities

Richards’ accusations about Ms. Larsen and Ms. Nelsen discriminating agains

based on a disability would be more likely to qualify as “extreme and outrageol

conduct” than any of Ms. Larsen’s or Ms. Nelsen’s alleged actions involving Ms.

Richards.
Plantiff has not submittedny ewdence supporting that Defendants’ condu
was “extreme” or “outrageous.” Therefore, the Court finds that Ms. Richards h
failed to meet her burden in establishingegessarglement of her prima facie cas
regarding the state law claims of ogfeaand intentional infliction of emotional
distressandgrants Defendants’ motion for summary judgment of this claim whic

dismissed with prejudice.

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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c. Negligent Infliction of Emotional Distress
Ms. Richards’ fourth cause of action is negligent infliction of emotional
distress.
In order to prove a claim for negligent infliction of emotional distmess
Washington a plaintiff must prove “negligence, that is, duty, breach of the stang
of care proximate cause, and damagand prove the additional requirement of

objective symptomatology.Strong v. Terrell, 147 Wash. App. 376, 387, 195 P.3

977, 982 (2008)iiternal citations omitted In the workplace, a negligent infliction
of emotional digess cannot be a “result from an employer's disciplinary acts or
response to a workplace ‘personality disputkl.(citing Chea v. Men's Wearhousg
Inc.,85 Wash.App. 405, 410eview deniedl34 Wash.2d Q02 (1998)).

The moving party is entitled to summary judgment when there are no dis
iIssues of material fact when all inferences are resolved in favor of theomang
party. Northwest Motorcycle Ass’n v. United States Dep’t of Agti8.F.3d 1467,
1471 (9th Cir. 1994)-ED. R.Civ. P.56(c). If the normoving party lacks support
for anecessarglement of their claim, the moving party is entitled to judgment ag
matter of law regarding that claingee Celotex Corp. v. Catreff77 U.S. 317, 323
(1986).

In this case, Defendants have providedficient evidence that Ms. Richards

placement on a PIP and eventual termination resulted from her failure to perfof

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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job adequatelyas well as her aggressive behavior withwarkers or “personality
disputes.” Ms. Richards has failed to provide any evidence to suppoddbssary
element of her claim that Defendants breached any duty that they owed to her
they fell below tle standard of care in any way.

Thereforethe Court finds that Ms. Richards has failed to meet her burder
regardinga necessarglement of her claim of negligent infliction of emotional
distress, and the Court grants Defendants’ motion for summary judgment on th
claim. Ms. Richards’ claim for negligent infliction of emotional distress is
dismissed with prejudice.

d. Nedigent Supervision and Retention by HRG

Ms. Richards’ fifth cause of action is negligent supervisioretention
regarding HRG’s retaining and supervising Ms. Larsen and Ms. Nelsen. ECF |
at 18. Ms. Richards alleges that Ms. Larsen and Ms. Nelsen displayed “abusiv
hostile conduct” toward Ms. Richards and were “negligent, unreasonable, and
careless.” ECF No. 1 at 18.

To support a claim for negligent supervision and retention under Washing
state law, a plaintiff must prove that “(1) the employer knew, or in the exercise
ordinary care, should have known of the employee's unfitness before the occut
and (2) retaining the employee was a proximate cause of the plaintiff's injuries.
Richards v. Am. Med. Response Nw.,Ihé2Wash. App. 122 (Div Il 2012).
ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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The moving party is entitled to summary judgment when there are no dis
iIssues of material fact when all inferences are resolved in favor of theomang
party. Northwest Motorcycle Ass’n v. United States Dep’t of Agti8.F.3d 1467,
1471 (9th Cir. 1994)E€D. R.Civ. P.56(c). If the normoving party lacks support
for anecessarglement of their claim, the moving party is entitled to judgment ag
matter of law regarding that claingee Celotex Corp. v. Catref77U.S. 317, 323
(1986).

In this case, Ms. Richards has failed to provide any evidence that Ms. La
and Ms. Nelsen displayed any “abusive and hostile conduct” toward Ms. Richa
any evidence that either Ms. Larsen or Ms. Nelsen was unfit or “negligent
unreasonable, and careless” initliealings with Ms. Richards.

The Court finds that Ms. Richards has failed to provide sufficient evidenc
establish an element of her claim and fails to meet her burden at the summary
stage. Therefore, the Court grants the HRG’s summary motion on Ms. Richarg
claim for negligent retention or supervision, which is dismissed with prejudice.

[ll.  Ms. Richards’ Motion for Partial Summary Judgment Regarding

Defendants’ Affirmative Defenses, ECF No. 48
Althoughthe Court has found that Defendants’ Motion for Summary

Judgment, ECF No. 53, should be granted and all of Plaintiff's claims, including

state law claims, should be dismissed with prejudice, the Court will analyze Ms.
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Richards’ motion for partial summary judgment regarding Defendamxtsi
affirmative defense of afteacquied evidencéo complete the record in this case
ECF No. 48 at 2.

In the first amended answer, Defendants pleaded theaafjened evidence
defense as follows:

[A]fter acquired eidence of Plaintiff Toni Richards’ wrongdoing

demonstrates that she would have been terminated for legitimate

reasons had Defendant HRG known about the wrongdoing. Such
wrongdoing includes, but is not limited to, misrepresentations in

Plaintiff's employment application materials, threats made to HRG

employees, and threats to HRG clients to undermine and impair their

business relationships.
ECF No. 28 at ®.

After Ms. Richards’ termination, Defendants allege that they discovered
evidence of criminal histy that Ms. Richards failed to include on her employme
application. In addition, after her termination, among other conduct that Defen
allege as offensive, Ms. Richards left a voicemail to Ms. Nelsen, her direct
supervisor, threatening to “pull out” HRG clients and threatening tolsérds to

HRG clients in order to have the clients cease their business with HRG. ECF |

51-7, Kirby Aff. Ex J at 000713. Ms. Richards stated in the voice mail, “[Y]ou'rg
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going to go down hard and fast now because you fired someone with a disabili
ECF No. 517, Kirby Aff. Ex J at 000713.

Ms. Richards argues that summary judgment of Defendant’s affirmative
defense is appropriate because (1) HRG fails to provide edddrowving that HRG
would have discharged Ms. Richards for not fully disclosing her criminal

background in her employment application; and (2) that Ms. Richards’ post

termination misconduct was due solely to her allegedly unlawful termination and

thereforeshouldnot be consideredMs. Richards also argues that the Court shou
not admit evidence of Ms. Richards’ texts and voice miaatdudingalleged threats
against Ms. Nelsen or HR@nder Fed. R. Evid. 403 because their probative vall

outweighel bytheir prejudicial effect.

Although an evidentiary issue arguably should be addressed in a motion|i

limine or motion to strike rather than in a motion for summary judgment, the Ca
will address Ms. Richards’ objection now anttis that Fed. R. Evid. 4Ddoes not
bar admission of Ms. Richards’ pastmination conduct. Ms. Richardsost
termination conduct has significant probative value in this case as it relates to
Defendants’ contentions that Ms. Richards was terminated in part because she
aggressive and a difficult employeeAny prejudicial effect is the result of Ms.

Richards’ own words and actions. Therefore, the Court overrules any objectiof
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admission of evidence of Ms. Richards’ ptatmination conduabn the basis of
Fed. R. Evid. 48.

The burden of proof regarding aftecquired evidence is on the employer.
O’Day v. McDonnell Douglas Helicopter G&9 F.3d 756, 759. The Ninth Circuit
held that “if an employer discovers that the plaintiff committed an act of wrongg
and can d@sblish that the ‘wrongdoing was of such severity that the employee ir
would have been terminated on those grounds alone if the employer had know,
at the time of the discharge,’ the employer does not have to offer reinstatemen
provide frontpay, and only has to provide backpay ‘from the date of the unlawfu

discharge to the date the new information was @ms@m,” O'Day v. McDonnell

Douglas Helicopter Co 79 F.3d 756, 759 (9th Cir. 1996)(citiMrKennon v.

Nashville Banner Publishing C&13 U.S. 352 (1995)(internal citations omitted))
The employer must establish both that he could have terminated an employee
afteracquired information and that he would have terminated the empltdee.
At the summary judgment stage, Defendantsst provide sufficient evidencs
to demonstrate a genuine issue of material fact that they would have terminate

Richards for her incomplete and inaccui@tewers on hesmployment application,
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as well as for her posermination conduct involving allegedly derogatory and
threatening telephone calls and text messages.

When Ms. Richards was hired with HRG, she completed and signed an
employmentpplication. ECF No. 54, Kirby Aff., Ex D. The application
included the question: “Have you ever been convicted of any felony or
misdemeanor criminal offenses? If yes, please explain the conviction.” ECF N
51-4, Kirby Aff., Ex D at 00006. Ms. Richards marked, “yes,” and explained,
“misdomanor [sic] with esboyfriend.” ECF No. 54, Kirby Aff., Ex D at00006.

Ms. Richards signed the employment application, which stated “If, upon
investigation anything contained in this application is found to be untrue, |
understand | will be subject to dismissal at any time during the period of
employment.” ECF No. 54, Kirby Aff., Ex D at 00006; ECF No. 20, Garcea
Decl., Ex. 3 at 00006. After Ms. Richards’ employment was terminated, Defen

discovered that Ms. Richards’ response regarding her criminal history was untr

because she had failed to disclose five separate additional criminal convictions.

ECF No. 20, Garcea Decl., Ex. 2.

In her statement of facts supporting partial summary judgment, Ms. Rich:
contends that Ms. Richards was not asked questions regarding her criminal his
during her interviews wh HRG or whether she previously had been involuntarily

terminated from employment. ECF 50 at 2. The Court does not find Ms. Richa
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argument persuasive as to whether Ms. Richards was trothhér written
employmentpplication.

During discovery, [@fendants produced the following relevant documents

with regards to four former employees who had issues regarding accuracy on their

employment applications or undisclosed criminal history. Those documents
included: (1) applications for employment, (2) background checks from Precisg
Hire reflecting a crimgor more severe crimgthan disclosed on the employee’s
application, (3) adverse action notification letters asserting that HRG could not
or rehire the employee “in part” due to information received from the Precise H
background check, and (4) evidence of the employee’s immediate termination.
No. 481, Kirby Aff, Ex E.

Ms. Richards contends that none of the employment records produced b
HRG expressly states that HRG terminated the employee for misrepresentation
the criminal history in application materials. However, Ms. Richards takes out
context quotes from the paperwork for the four emplayé&es examplefor support

of her argumenis. Richardsites to Ms. Chew'’s records for the statement

“Employee failed background check and was terminated. Not eligible for rehire.

ECF 49, Kirby Aff., Ex E at 00063840. Ms. Richards misses the point.
The language “failed background check aras terminated” supports

Defendants’ position that they have a policy of checking employees’ backgrour
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and terminating employees who have criminal history, not that Ms. Glasw
terminatedor an unrelated reasor his exhibit is not supportive of MsidRards’
allegations that the Defendants do entorce theipolicy.

Similarly, Ms. Richards’ submission and reference to Ms. Hobbs’
employment records support Defendants’ position that they conduct backgrour
checks and “release” employees who haweeorted criminal history.ECF No. 49
2, Kirby Aff., Ex F at 001093 (noting that the employee “was released until recc
cleared in courts.”); ECF No. 48 Ex G at 001239 (noting that she would not be

hired due to a background checHe Court finds tat Ms. Richards’ interpretation

of the history of the four former employees is not accurate and is refuted by the

evidence submitted IHMRG.
Ms. Richards also submits in support of her motion for partial summary

judgment excerpts from her deposition indileg that she had not included various

criminal charges on her employment application because “these are so old, the

didn’t cross my mind.” ECB1-1, Kirby Aff, Ex A at 17323. Ms. Richards’
admission in her deposition further supports that her responiser employment
application wasncomplete andhaccurate, regardless of the reason for the
Inaccuracies.

Defendants submitted sufficient evidence to raigenuine issue of material

fact regarding whether HRG has a policy of terminating employedailiog to
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accurately complete their employment applications and failing to disclose all of
criminal history. For example, Kris English, who was the acting Chief Financia
officer during the entire time that Ms. Richards was employed at HRG, states
the HRG Employee Handbook includes thatts of dishonesty’ are a type of
conduct ‘that will not be permitted and which may lead to disciplinary action up
and including termination.” ECF No. 83, English Detb. Kris English also
states that “HRG’s general practice is to terminate (and flotegemployees who
lie about their criminal history on their application.” ECF No. 83, English [Jegl.

Kris English considers Ms. Richards’ misrepresentations on her employn
application to violée the employees’ code of conduct at HRG, whidmisther
basis for termination. ECF No. 83, English D&ch(citing Ex A). The Employee
Handbook is entitled, “Employee Conduct and Work Rules,” and steteBIRG
has a

a policy regarding the standards of conduct it expects from its

employees that identifies the types of conduct that will not be permitted

and which lead to disciplinary action up to and including termination.

. . . Falsifying or making a material omission on an employment

applicationor HRG records.
ECF No. 83, English DeglEx A at 25, 00386.

Denice Robertson, the current Director of Human Resources for HRG, st

that each of the four former employees was terminateoecame ineligible for

rehire if they already had been teratied at the time that HRG discovered the
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undisclosed criminal history or inaccuracies on their employment applications.
No. 82, Robertson Decl. 1Y% As Kris English states:

Had HRG discovered, during the course of her employment, that Ms.

Richards falsified her employment application by omitting pertinent

information relating to her criminal history, she would have been

immediately terminated. Additionally, had HRG learned during the
course of Ms. Richards’ employment that she had an extensneair
history beyond what was disclosed in her employment application and
that she lied about, including crimes of violence, she would have been
terminated.

ECF No. 83 at, English Decl. § 7

The Court finds that Defendants have raised a genuine istae ofhether
they havea policy to terminate employees who are not truthful on their employn
applicatiors, andwhetherHRG enforces the policy.

The Courtalsodoes not find Ms. Richardargument that her peggrmination
misconduct is not relevantismavailing. Ms. Richards submittéte transcript of
her posttermination voice mail to Ms. Nelseén supporther motion for partial
summary judgment Ms. Richards’ statements in the voice mail regarding how ¢
Is going to name Ms. Nelsen in the law suit and how she is planning to conving

of Defendants’ customers to leave HRG supports Defendants’ position that Ms

Richards’ postermination conduct was hostile to Defendants and would be a b

s Similarly, Ms. Richards’ submission of screen shots of a phone do not support

motion. ECF No. 5111, Ex N.
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for termination by itself. ECF No. 54, Kirby Aff. Ex K at 000712714; ECF No.
51-6, Kirby Aff. Ex | at 00413 (copies of Ms. Richards’ postmination text
messages complaining to Ms. Nelsen regarding her training); ECF No Kotby
Aff. Ex J (transcript of Ms. Richards’ voice message to Ms. NelsenMath
Richards’ derogatory comments about HRG and certain employees); ECF No.
Garcea Dec] Ex 4 (transcript of Ms. Richards’ voice mail).

Kris English states that Ms. Richards’ ptstmination conduct of calling Ms

Nelsen and leaving a voice mail saying that “her manager and supervisor [wer¢

‘idiots,’ calling her billing lead Kendra Gasaway a ‘bitch,” and threatening to cal
HRG'’s clients to no longer do business with HRG} would have resulted with
HRG'’s terminating Ms. Richards’ employment regardless of whether Ms. Richg
followed through with the threats. ECF No. 83, English Dg4lQ

The Court finds that Defendants have submitted sufficient evidenegse
a genuine issue of material fact regarding whether Ms. Richards would have b¢
terminated for having inaccurately completed her employment appliGatfor
her postterminationmisconductof sending derogatonglephoneand text
messages ths. Nelsen. Therefore, the Court denies Plaintiff's motion for
summary judgmertb dismissDefendants’ after acquired evidence defense.

Ms. Richardsalsoargues that her pegtrmination misconduct arose as

direct result of hewrongfultermination, and therefore Ms. Richards contends thi
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her posttermination misconduahouldnot be used as support for an after
acquired evidence defense. ECF No. 48 atA$the Court already has
determined thato wrongful terminatiomccured Ms. Rchards’ argument is not
persuasive
If this case were to procesaltrial, Defendants would be entitled to an after
acquired evidence defense. The Court denies Plaintiff’'s Motion for Partial
Summary Judgment, ECF No. 48.
Accordingly,IT IS HEREBY ORDERED:
1. Defendants’ motion for summary judgment dismissal of all Plaintiff's
claims against DefendantsCF No. 53 isGRANTED.
2. All of Plaintiff's claims areDISMISSED WITH PREJUDICE .
3. Plaintiff's motion for partial summary judgmem®CF No. 48 is
DENIED.

4. Judgmat shall be entered in favor ali Defendant®n all claims

The District Court Clerk is directed to enter this Order, enter Judgment as

outlined aboveandprovide copies to counsel

DATED this 20th day of September 2016.

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
United States District Judge

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ~44

v




