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5 UNITED STATES DISTRICT COURT
6 EASTERN DISTRICT OF WASHINGTON
7||JONAH M. FIGUEROA, No. 2:15-cv-00139-MKD
8 Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
9 VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
10{|CAROLYN W. COLVIN, SUMMARY JUDGMENT
11|| Acting Commissioner of Social Security,ECF Nos. 14, 19
12 Defendant.
13 BEFORE THE COURT are the padieross-motions for summary

14/ljudgment. ECF Nos. 14, 19. The partiessented to proceed before a Magistrate
15(|Judge. ECF No. 7. The Court, havingiesved the administrative record and the
16|| parties’ briefing, is fully informed For the reasons discussed below, the Court
17||denies Plaintiff's motion (ECF No. 14nd grants Defendant’s motion (ECF Na.
18|/ 19).
19

20
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. § 1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orlssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial eviaderi means “relevarevidence that a
reasonable mind might accept asqdee to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiohd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the cowf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from th
record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a dig

court “may not reverse an ALJ’s decisionamtount of an error that is harmles!
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Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate
nondisability determination.’ld. at 1115 (quotation and citation omitted). The
party appealing the ALJ’s decision generdlgars the burden of establishing that
it was harmed.Shineski v. Sander§56 U.S. 396, 409-410 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinable
physical or mental impairment which candygected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twelve
months.” 42 U.S.C. § 1382c(a)(3)(A). $ad, the claimant’'s impairment must{be

“of such severity that he is not onlyahie to do his previous work[,] but cannot

considering his age, education, and wexkerience, engage in any other kind of
substantial gainful work which exisits the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has establishdt/a-step sequential analysis to
determine whether a claimantisfies the above criteriaSee20 C.F.R. 8§
416.920(a)(4)(i)-(v). At step one, the Comsioner considers the claimant’'s wprk

activity. 20 C.F.R. § 416.920(a)(4)(i). Ifdkclaimant is engaged in “substantial

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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gainful activity,” the Commissioner must firtdat the claimant is not disabled. |20
C.F.R. 8 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. 8§ 416.92034)(ii). If the claimant suffers from
“any impairment or combination of impairments which significantly limits [hig or
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this severity threshold, however, the Coissioner must find that the claimant is
not disabled.ld.

At step three, the Comssioner compares the claimant’s impairment to

severe impairments recognized by the Comrmorssi to be so severe as to preclude

a person from engaging in subdtahgainful activity. 20 C.F.R.
8 416.920(a)(4)(iii). If the impairment is asvere or more sexethan one of theg
enumerated impairments, the Commissianest find the claimant disabled and
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnhe Commissioner must pause to assgss
the claimant’s “residual functional capacityResidual functional capacity (RFQ),

defined generally as the claimant’s abilityperform physical and mental work
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activities on a sustained basis deshiteor her limitations, 20 C.F.R.
8 416.945(a)(1), is relevant to both foerth and fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabd¢ performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R116.920(a)(4)(iv). If the claimant is
capable of performing past relevantnwathe Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 2)(f). If the claimant is incapable of
performing such work, the analggproceeds to step five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. § 416.920)@)(v). In making this detenination, the Commissioner

must also consider vocational factors saslthe claimant’s age, education and

past work experiencdd. If the claimant is capable afljusting to other work, the

Commissioner must find that the claintas not disabled. 20 C.F.R. §
416.920(g)(1). If the claimams not capable of adjustrto other work, analysis
concludes with a finding that the claimastisabled and is therefore entitled tg
benefits. Id.

The claimant bears the burden of drabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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capable of performing other work; and (2) such work “exists in significant
numbers in the national econorhy20 C.F.R. § 416.920(c)(2Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS
Plaintiff applied for Title XVI supplemntal security income benefits on
October 13, 2010, alleging asdbility onset date of Caler 1, 2007. Tr. 175-183.
The application was denied initially, Thr04-107, and on reconsideration, Tr. 84-

96. Plaintiff appeared at a hearindgdye an Administrative Law Judge (ALJ) o

—

December 17, 2013. Tr. 31-57. On Jagi8, 2014, the ALJ denied Plaintiff's
clam. Tr. 11-30.

At step one, the ALJ found that Ri&ff has not engaged in substantial
gainful activity since September 30, 20Ir. 16. At step two, the ALJ found
Plaintiff has the following severe impairmsenasthma and anxiety. Tr. 16. At
step three, the ALJ found that Plagfiihdoes not have an impairment or
combination of impairments that meetsneedically equals a listed impairment.
Tr. 20. The ALJ then concluded that Rl#f has the RFC to perform light work],
with the following non-exertional limitations:

He can lift and carrg0 pounds occasionallyd 10 pounds frequently.

There is no limit on standing but Bhould avoid walking more than 4

blocks at a time. He should avoid cbing ladders, ropesnd scaffolds, but

Is capable of occasionally climbing ramgr stairs, no more than two flights

at a time. He should avoid concenghexposure or odors, dust, gases,
fumes, perfumes, and environmerntdtants. He should avoid extreme
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temperatures and humidity. He is capatfl@o more than superficial contact

with the general public and with coworkers.

Tr. 21. At step four, the ALJ found that Riaif is unable to perform relevant past

work. Tr. 25. At step five, the Aldund that, considering Plaintiff's age,

education, work experience and RFC, ¢hare jobs in significant numbers in the

national economy that Plaintiff could penfioysuch as bottle labeler or production

assembler. Tr. 25-26. On that batig ALJ concluded that Plaintiff is not
disabled as defined in the SocgdcurityAct. Tr. 26.

On April 3, 2015, the Appealsddncil denied review, making the
Commissioner’s decision final for purposes of judicial revieyeet2 U.S.C.
1383(c)(3); 20 C.F.R. §§ 416181, 422.210.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
him supplemental security income benefitaler Title XVI of the Social Security
Act. ECF No. 14. Plaintiff raises thiellowing issues for this Court’s review:

1. Whether the ALJ properly discreditlaintiff’'s symptom claims; and

2. Whether the ALJ properly weigh#te medical opinion evidence.

ECF No. 14 at 10.
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DISCUSSION
A. Adverse Credibility Finding

First, Plaintiff faults the ALJ for failing to provide specific findings with
clear and convincing reasons for disdtied his symptom claims. ECF No. 14
11-16.

An ALJ engages in a two-step anasyt® determine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ mus
determine whether there is objectimedical evidence of an underlying
impairment which could reasonably bepexted to produce the pain or other
symptom alleged."Molina, 674 F.3d at 1112 (interhquotation marks omitted).
“The claimant is not required to showattfhis] impairment could reasonably beg

expected to cause the severity of thegtom [he] has allegke [he] need only

show that it could reasonably have sad some degree of the symptorivasquez

v. Astrue 572 F.3d 586, 591 (9th Cir. 200@)ternal quotation marks omitted).
Second, “[i]f the claimant meets thest test and there is no evidence of
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if she gives ‘specifidear and convinog reasons’ for the
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealeindings are insufficient; rather, the

ALJ must identify what testimony is notedible and what evidence undermine
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the claimant’s complaints.1d. (quotingLester v. Chater81 F.3d 821, 834 (9th
Cir. 1995));Thomas v. Barnharf78 F.3d 947, 958 (9th Cir. 2002)(“[T]he ALJ
must make a credibility determination withdings sufficiently specific to permi
the court to conclude that the ALXdot arbitrarily discredit claimant’s
testimony.”). “The clear and convimg [evidence] standd is the most
demanding required in Social Security casdsarrison v.Colvin, 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comm’r of Soc. Sekdmin, 278 F.3d 92(
924 (9th Cir. 2002)).

In making an adverse credibility téemination, the ALJ may consideénter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between his teginy and his conduct; (3) the claimant
daily living activities; (4) the claimaigtwork record; and (5) testimony from
physicians or third parties concerning tmature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

This Court finds the ALJ provided spécj clear, andonvincing reasons
for finding that Plaintiff's statementoncerning the intensity, persistence, and
limiting effects of his symptoms wefaot entirely credible.” Tr. 22.

1. Inconsistent Statements

The ALJ found that Plaintiff' €redibility was undermined by his

inconsistent statements regarding ta&son he stopped working and the sever

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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of his impairments. Tr. 22. In alating credibility, the ALJ may consider

inconsistencies in Plaintiff's testimony or between his testimony and his con

duct.

Thomas278 F.3d at 958-5%8molen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996)

(in making a credibility evaluation, the Almay rely on ordinary techniques of
credibility evaluation).

For example, the ALJ observed thatiRtiff testified he stopped working

“due to his own health problems,” Tr. 44yt the record indicated he previously

told Dr. McRae in June 2008 that “h@gped working because of his mother’s
health problems and made no mentiomigfown.” Tr. 22 (referring to Tr. 251).

The ALJ further noted that Plaifftigenerally portrayed himself as
extremely limited with regard to his asth, with multiple uses of medications
every day and multiple emergency roorsitd.” Tr. 23. The ALJ identified
inconsistencies in the record regardihgse allegations. Specifically, the ALJ
observed that the Plaintiff “reported ugihis nebulizer all day long,” Tr. 23 (citi
Tr. 283). However, the ALJ noted thaist two months earlier...[Plaintiff]

reported only three breathing treatngepér day.” Tr. 23 (citing Tr. 311).

Similarly, Plaintiff inconsistently reportiehis emergency room visits to treat hig

asthma. Tr. 23. For example, in July 2010, Plaintiff reported two emergenc
visits in the past six months, but in fdet had not been to the emergency roon

since 2001. Tr. 23 (citing Tr. 260, 280).afipears as though Plaintiff visited th

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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emergency room on one occasionDecember 2013, which-as Defendant
notes-was 16 days before his heariiig. 23 (citing Tr. 364-374); ECF No. 19 at
6. Plaintiff's inconsistent statememgre a clear and convincing reason to
discredit his testimony.

2. Reason for Stopping Work

The ALJ noted that Plaintiff stopped vkang for reasons that were unrelgted

to his physical impairmentsIr. 22. When considgrg a claimant’s contention
that he cannot work because of his imp&nts, it is appropriate to consider

whether the claimant has nworked for reasons unrelatéalhis alleged disability.
See Bruton v. Massana68 F.3d 824, 828 (9th Cir. 2001) (the fact that the
claimant left his job because he was laif] rather than beeese he was injured,
was a clear and convincing reagorfind him not credible)Jommasetti v. Astrye
533 F.3d 1035, 1040 (9th Cir. 2008) (ihkeJ properly discounted claimant’s

credibility based, in part, on the fact thia¢ claimant’'s reason for stopping wor

A

was not his disability). Here, as nowapra the ALJ observed Plaintiff told Dr.

McRae during a psychological assessment that he stopped working becausg of his

mother’s health problems and made no tioenof his own health problems. Tr.
22 (referring to Tr. 251). This was aal and convincing reason to discredit

Plaintiff's testimony.
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3. Evidence of Exaggeration

The ALJ discounted the Plaintiff's t@®ony because at least two physici
suggested the Plaintiff exaggerateddyimptoms. Tr. 23. The tendency to
exaggerate is a permissible reasandigcounting a Plaintiff's credibility See
Tonapetyan v. Halte242 F.3d 1144, 1148 (9th C#001) (the ALJ appropriatel
considered Plaintiff's tendency to exagafe when assessing Plaintiff's credibil
which was shown in a doctor’s observation that Plaintiff was uncooperative
cognitive testing but was “much better” @rhgiving reasons for being unable t¢
work.); see also Thomag2,/78 F.3d at 959 (An ALJ may properly rely on a
claimant’s efforts to impede accuratstieg of a claimant’s limitations when
finding a claimant less than credible).

The ALJ noted that examining psychologist Dr. Arnold reported that
Plaintiff's “PAl [personality assessmeimventory] was deemed questionably
valid, as there were subteiggestions he attempted to portray himself in a
negative or pathological manner in atgarar areas.” Tr. 23 (citing Tr. 314).
And, “Dr. Arnold noted a dramatic prstation with exaggated expression ang
over-reaction, vague responses, anduppsrted symptomatology, summarizing
that the claimant gave the appearaneg ltie was attempig negative impressior
management, for which Dr. Arnold reammended TOMM to rule out cognitive

malingering.” Tr. 23 (citing Tr. 321, 323)The ALJ noted that another medical

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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provider, Dr. Chandler had identified mtsistent statements made by Plaintiff
during an evaluation, which the Alfdund further called into question his
credibility. Tr. 23 (citing Tr. 295-296).

Because an ALJ may account for a Riifii's exaggeration of symptoms a
interference during an evaluation in asseg credibility, this was specific, clear
and convicting reason to discredit his testimony.

4. Improvement with Medication

The ALJ found the Plaintiff's claims d&ed credibility because the Plaint

improved with medication. Tr. 23. ARLJ may rely on examples of “broader

development” of improvement when fimgy a claimant’s testimony not credible.

Garrison 759 F.3d at 1017-18. Moreover, @iéectiveness of medication and
treatment is a relevant factor in determgithe severity of a claimant’'s symptor
20 C.F.R. 8§ 404.1529(@), 416.929(c)(3)see Warre vComm'r of Soc. Sec.
Admin, 439 F.3d 1001, 1006 (9th Cir. 2006) (Conditions effectively controlle
with medication are not disabling forqposes of determining eligibility for
benefits) (internal citations omittedyee alsofommasetti533 F.3d at 1040 (a
favorable response to treatment can umilee a claimant’s complaints of
debilitating pain or othesevere limitations).

The ALJ observed that “treatmemicords consistently demonstrate

improvement on medications alone.” Z8. The ALJ noted that “in May 2011,
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medications definitely helped; in January 2010, doing okay; in May 2012, we

controlled, in March 2013, mentally stap#nd ... in October 2013, stable.” Tr
23 (citing Tr. 319-334).

Because an ALJ may find impairmerthat can be controlled with
medication are not disabling, the Adi#tl not err when he found Plaintiff's
symptom complaints less than credible.

5. Noncompliance with Remmended Treatment

The ALJ found that Plaintiff's wasot compliant with his treating
physician’s recommended treatment. 43. Despite improvement with
medication, the ALJ observed that the Plaintiff was “not compliant with treat
recommendations.” Tr. 23.

Plaintiff's failure to follow a prescribecburse of treatment is a permissil
reason to discredit his testimongeeMolina, 674 F.3d at 1113 (“We have long
held that, in assessing a claimanteadibility, the ALJ may properly rely on
unexplained or inadequately explained failuréo follow a prescribed course ot
treatment.”). The ALJ found that

Despite being told not use his inhaler up to 10 times a day by Nurse

Vecchio... as this was contributing ltiis anxiety, records indicate he
continued to report this level of&@sind Dr. Green described him as non:

compliant with asthma controllingedications ... Nurse Vecchio likewise

reported... that he was very adverseising inhaled corticosteroids, had
missed his first appointment withelpulmonologist, and had not sought
help from a mental health provider fois anxiety despite being encourag
to do so. Indeed, in a public assistarenefits evaluation in November
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2012 ... he admitted he stopped takihe Klonopin and his anxiety had
worsened as a result and ... in Sepien012, he admitted he did not like
to use medications despitatshg they were helpful.

Tr. 23 (citing Tr. 256, 295, 347, 359, 358, 260-290.)

Plaintiff contends he was noncphant with certain treatment
recommendations because he couldafifard them. ECMo. 14 at 13. A
claimant’s inability to affed treatment should not cast doubt on his credibility,
Regennitter v. Comm’r Soc. Sec. Adml66 F.3d 1294, 1296 (9th Cir. 1999).
However, the record indioad that Plaintiff's non-compliance with his treatment
plan was not the result of lack ofaass. Here, the ALacknowledged that
Plaintiff was without insurance for anped and specifically noted issues of
noncompliance not related to lack of insumandr. 23. For example, Plaintiff was
over-using his prescribed albuterol itdra Tr. 23, 256, 295, 347, 359. The
Plaintiff missed an appointment with a pulmonologist. Tr. 23, 283. And, he
refused to see a mental ltbgrovider, despite a ref@l from Nurse Vecchio to a
low-cost option. Tr. 23, 284. As the Alnoted, the Plaintiff admitted that he djd
not like to take medication, dpite its effectiveness. T23, 253. In his testimony,
the Plaintiff said of medication “I donlike the way they make me feel, so |
choose to not take them.” Tr. 44. Plditgibehavior is not consistent with being
unable to comply with hiséatment plan due to financial constraints. Instead| the

ALJ reasonably interpreted the behawasrindicative of voluntary noncompliance,
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MOTION FORSUMMARY JUDGMENT - 15
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which was a permissible reason for the Ad.dliscount the Plaintiff's reported
symptoms.

6. Activities of Daily Living

Finally, the ALJ found that Plaintiff's d§ activities were inconsistent wit
the severe limitations Plaifitalleged and indicated the ability to persist at sim
tasks and tolerate routinecsal interactions. Tr. 23A claimant’s reported daily
activities can form the basis for an adversedibility determination if they consi
of activities that contradict the claimantsther testimony” or if those activities
are transferable to a work settinQrn v. Astrue495 F.3d 625, 639 (9th Cir.
2007);see also Fair vBowen 885 F.2d 597, 603 (9th ICi1989) (daily activities
may be grounds for an adverse credibility firglf'if a claimant is able to spend
substantial part of his day engagegbursuits involving the performance of
physical functions that are transferablataork setting.”). “While a claimant
need not vegetate in a dark room in ordebe eligible fobenefits, the ALJ may
discredit a claimant’s testimony wh#re claimant reports participation in
everyday activities indicating capacities tha taansferable towaork setting” or
when activities “contradict claims aftotally debilitating impairment.’Molina,
674 F.3d at 1112-13 (internal quotatimarks and citations omitted).

The ALJ observed thatehPlaintiff's “reported ativities of daily living are

independent, and include a variety of household chores, cooking, shopping,
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attending school at one point and doingniewvork, and visiting with friends and
family, despite his allegations ... thHa is unable to prepare meals or shop
independently.” Tr. 23. These activgiare inconsistent with Plaintiff's
complaints that he is unable to perfaarbasic job becausewill overexert him.
Tr. 43. Basic cooking, tidying, shoppingdasocializing demonstrate that Plain
Is capable of some activity throughdlé day without becoming overexerted.
Plaintiff was working on his GED. Tr. 43 his is inconsistent with his allegatig
that he doesn’t work, in part, becausenls a “comprehension problem.” Tr. 4
The evidence of Platiff's daily activities in thiscase may be interpreted more
favorably to the Plaintiff, however, suekidence is susceptibte more than one
rational interpretation, and therefdhee ALJ’'s conclusion must be uphel8ee
Burch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005). Here, Plaintiff’'s daily
activities were reasonably consideredliy ALJ to be inconsistent with the
Plaintiff's allegations of disabling functial limitations. Even assuming that th
ALJ erred in relying on Platiff's daily activities, any errois harmless because

discussedupra the ALJ offered sufficient additional reasons, supported by

substantial evidence, fthe ultimate adverse credibility findinggee Carmickle v.

Comm’r of Soc. Sec. AdmbB33 F.3d 1155, 1162-63 (9th Cir. 2008).
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B. Medical Opinion Evidence

Plaintiff faults the ALJ for disciiting the medical opinions of Pamela
Vecchio, A.R.N.P.; John Ard, Ph.D.; and W. Scolabee, Ph.D. ECF No. 14
at 16-18.

There are three types of physiciat{g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant
but who review the claimant’s filemonexamining or reviewing physicians).”
Holohan v. Massanar246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).
“Generally, a treating physician’s opinionrgas more weight than an examining
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ may
reject it only by offering “clear anconvincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported
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by clinical findings.” Bray v. Comm’r of Soc. Sec. Adnb4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o
examining doctor’s opinion is contrackct by another doctor’s opinion, an ALJ
may only reject it by providing specific dilegitimate reasons that are supportg
by substantial evidence Bayliss 427 F.3d at 1216 (citingester81 F.3d at 830-
31).

The opinion of an acceptable dieal source such as a physician or
psychologist is given more weightath that of an “other source3eeSSR 06-03y
(Aug. 9, 2006)available at2006 WL 2329939 at *2; 20 C.F.R. § 416.927(a).
“Other sources” include nurse practitioners, physician assistants, therapists
teachers, social workers, and other non-medical sources. 20 C.F.R. 8§

404.1513(d), 416.913(d). The ALJ nemdy provide “germane reasons” for

disregarding an “other source” opinioNlolina, 674 F.3d at 1111. However, the

ALJ is required to “consider observatis by honmedical sources as to how an
impairment affects a claimés ability to work.” Sprague v. Bowe812 F.2d
1226, 1232 (9th Cir. 1987).

1. Ms. Vecchio

In February 2010, Nurse Vecchio condectan evaluation of Plaintiff and
opined that Plaintiff's asthma severdiyited his ability to work. Tr. 301-304.

Ms. Vecchio observed that Plaintiff reportglubrtness of breath, but found that
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was not reasonable to expect thegdiased medical conditn to cause this

symptom. Tr. 302. She further explainedttRlaintiff was resistant to trying other

treatments, Plaintiff had been refert® a pulmonologist, and opined that
pulmonology step up therapy would improve Plaintiff's employability. Tr. 30

304. However, even without treatmgeshe indicated #it the recommended

limitations would be limited to six monthgr. 304. The ALJ gave Ms. Vecchig’'s

opinions no weight. Tr. 24.

Because Ms. Vecchio an “other source,” the ALJ was required to identify

germane reasons for discounting her opinidislina, 674 F.3d at 1108. The

Court finds that the ALJ provided gerngareasons for discounting Ms. Vecchio

opinion.

First, the ALJ noted that “Nurse Vduo is not an acceptable medical so
as that term is outlined at 20 CFR 41&@hd in Social Security Ruling 06-3p.’
Tr. 24. An ALJ may give less weight &m other source’s opinion because it is
from an “acceptable medical source;” SSR3pG-but it would be error to reject
opinionsolelyon this basis. However, the Alspecifically noted her opinion
contradicted that of acceptable mediaalrges. Tr. 24. Tthe extent any error
occurred, it is harmless in this casrhuse the ALJ gave additional sufficient

reasons for rejecting Ms. Vecchio’s opinioBee Carmickles33 F.3d at 1162-63
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Second, the ALJ found that “her opini@mnot consistent with Dr. Belzer
and Dr. Bernardez-Fu.” Tr. 24. Dr. Belza pulmonary disease specialist, opined
that Plaintiff was able to walk on flat ground for an unlimited period, Tr. 38-40,
which conflicted with Ms. Vecchio’s opinian February 2010 that Plaintiff was
“severely limited,” which is defined asifiable to stand and/aralk.” Tr. 303.
Dr. Bernardez-Fu reviewed the Plaintff'nedical record and concluded that the
Plaintiff was not disabled despite havisgme exertional and postural limitations.
Tr. 84-96. Nurse Vecchio’s opinion that the Plaintiff was severely limited by|his
asthma is in tension with these opiniorBecause the opiniarf an acceptable
medical source is given more weight thihat of an “other source,” 20 C.F.R. 88
404.1527, 416.92Gomez v. Chatei74 F.3d 967, 970-71 (9th Cir. 1996), this was
a germane reason to reject her opinion.

Third, the ALJ found that Ms. Vecchio’s opinion was not consistent “with
the objective medical evidence” in trecord. Tr. 24. Specifically, Nurse
Vecchio’s opinion that Plaintiff was sendy limited in his ability to work
contradicted medical evidea that Plaintiff's breathing was normal at rest. Tr|
247. Pulmonary tests werertsistent with mild obstruive airway disease. Tr.
255. An ALJ may discrediteéating physicians’ opinionsdhare conclusory, bri¢f,
and unsupported by the record as a wlwlby objective medical finding8atson

v. Comm’r, Soc. Sec. AdmiB59 F.3d 1190, 1195 (9th Cir. 2004).
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Fourth, the ALJ discounted Ms. Vecchio’s opinion because it “is not
consistent ... even with her own opinionSeptember 2010.7r. 24. A medical
opinion may be rejected by the ALJ if itaenclusory, contains inconsistencies
Is inadequately supportedray, 554 F.3d at 1228 homas278 F.3d at 957. In
September 2010, she reported that “shersaevidence his asthma interfered \
working,” when just a few months earlier February 2010, she had stated “he
capable of sedentary or light workTr. 24 (internal citations omitted).
Contradictions in a recommendation p®/“germane reasons” for rejecting ar
opinion from an “other source.SSR 06-03p, 2006 WL 2329939 at Molina,
674 F.3d at 1111. Here, the ALJ provddgermane reasons for rejecting Ms.
Vecchio’s opinion.

2. Dr. Arnold

Dr. Arnold evaluated Plaintiff in July 2010 and again in April 2012. In
2010, Dr. Arnold concluded that Plaintgtiffered from symptoms with mild to
moderate impact on his ability to perfomork activities, however, he opined
these would last 6-12 months with réfligation. Tr. 310-313. In 2012, Dr.
Arnold evaluated Plaintiff, noted his gneosis was good, and opined that Plair

was able to remember locations and denwork like tasks; understand, remem

and carryout simple verbahd written instructions; tooncentrate and attend for

short to moderate periods; would béeato ask simple questions, request
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assistance and accept instructions; adtebasic standards of neatness and
cleanliness, make plans bis own, and be aware nbrmal hazards and take
appropriate precautions. Tr. 321. Brnold further questioned the veracity of
Plaintiff's presentation. Tr. 323. DArnold noted that Plaintiff had “exaggerat

expressions and [he] over-reacted,” thatimlff's responsesvere “vague,” and

that he attempted “negative impressiomagement.” Tr. 323The ALJ gave Dr|

Arnold’s opinions regarding limitatiorsssessed “limited weight.” Tr. 24.

Because Dr. Arnold’s 2010 opinion was contradicted, the ALJ need only to

have given specific and legitimate reasgnsupported by substantial evidence
reject that opinionBayliss, 427 F.3d at 1216. This Court finds that the ALJ
properly assigned Dr. Arnold’s 2010 assesdnoéiRlaintiff’'s work limitations
opinion minimal weight.

Plaintiff challenges the ALJ’s consideration of Dr. Arnold’s opinions,
contending that the ALJ “gave no weight to the mental limitations found by L[
Arnold in 2010, reasoning that in hi®22 evaluation, Dr. Arnold was concerne
about exaggeration.” ECF Nb4 at 17. Plaintiff alleges that the ALJ consider
Dr. Arnold’s 2012 evaluation to the detriment of his 2010 evaluatidn.

Here, contrary to Plaintiff's claimshe ALJ considered both Dr. Arnold’s
2010 and 2012 evaluations, Tr. 19, 24, an@aadbe indicia of exaggeration for

both. In reciting the medical findingset\LJ noted that in his 2010 evaluation]
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Dr. Arnold reported that Plaintiff's “PAl was deemed questionably valid, as t

were subtle suggestions he attempted to portray himself in a negative or

pathological manner in partitar areas.” Tr. 19. loonsidering Dr. Arnold’s 201

report, the ALJ noted that “Dr. Arnoldperted it appeared [the Plaintiff] was
attempting negative impression managemeiit.”19. In sum, in both the 2010
and 2012 reports, Dr. Arnold questioned thamiff's veracity and the ALJ note
it in her findings.

First, the ALJ noted the contradicyoaind inconsistent nature of Dr.

Arnold’s opinions. Tr. 24. A medical apon may be rejected by the ALJ if it i$

conclusory, contains inconsistenciesjs inadequately supporte@ray, 554 F.3d
at 1228;Thomas 278 F.3d at 95&ee als@Johnson v. Chatef7 F.3d 1015, 101
(9th Cir. 1996) (Where a treating physician’s opinion is itself inconsistent, it
should be accorded less deferencH)e ALJ noted that Dr. Arnold “opined
[Plaintiff] had moderate limits in thability to interact appropriately with
coworkers, supervisors, and in publiatacts.” Tr. 24. The ALJ went on to
explain that Dr. Arnold also opined tHlaintiff was otherwise able to understa
remember, and carry out simple and momaglex instructions. Tr. 24. Howev
in the 2012 opinion, Dr. Arnold assessing limitations included the ability to
understand, remember, and carry out sim@éuictions only, with no social limi
whatsoever. Tr. 24. The 2012 opini@sentially provided more substantial
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limitations on Plaintiff’'s cognitive functioning, but less limitations on Plaintiff’
social functioning, with no explanation ftiis inconsistency. Moreover, in this
second evaluation, “Dr. Arnold recommeddEOMM testing to determine if the
claimant was cognitively malingering, Bmited weight can be given to his
opinion on that exam.” Tr. 24 (mtnal quotation marks omitted). The
inconsistencies between the assessspéime lack of explanation for the
inconsistencies and the identified concexgarding malingeringvere specific an

legitimate reasons to discredit the opinions.

92}

| =N

Second, Dr. Arnold indicated he expecthd limitations assessed in 2010 to

last 6 to 12 months, Tr. 24, and the litias assessed in 2012 to last 6 months,

Tr. 321. Temporary limitations are maifficient to meet the durational
requirement for a finding of disabilitySee20 C.F.R. 416.905(a) (claimant mus

have impairment expected to last éocontinuous period of not less than 12

months); 42 U.S.C. 8§ 423(d)(1)(AFarmickle 533 F.3d at 1165 (affirming ALJ’s

finding that treating physicians’ short teercuse from work was not indicative
“claimant’s long term functioning.”). Thiwas a specific anlggitimate reason to
reject the medical opinions.

3. Dr. Mabee

In September 2012, Dr. Mabee examined Plaintiff and opined that Pla

had some moderate restions on certain work functions, such as: memory
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impairment, performing activities on ahedule, adapting to changes, making
decisions, communicating and performefectively in a work setting, and
maintaining appropriate behavior for o Tr. 330. Dr. Mabee further opined
that the Plaintiff would be impaired for®months with available treatment. Tk
vocational expert testified that the Plaintiff would be unemployable with the
limitations Dr. Mabee found. Tr. 18.

First, the ALJ noted that Dr. Mabessgssed moderate limitations in bas
work activity, but noted that the assessadthtions were limited to six to nine
months. Tr. 24 (citing Tr. 331). Tempoydimitations are not sufficient to mee
the durational requirementrfa finding of disability. See20 C.F.R. 416.905(a)
(claimant must have impairment expectedhsi for a continuous period of not |
than 12 months); 42 U.S. 8§ 423(d)(1)(A)Carmickle 533 F.3d at 1165
(affirming ALJ’s finding that treating physens’ short term excuse from work \
not indicative of “claimant’s long term functioning.”). In fact, the ALJ specifiq
noted that several evaluators limited anyitatons to less than 12 months. Tr.
This was a specific anddegimate reason to discreddr. Mabee’s opinion.
Second, Dr. Mabee opined that with agmiate treatment and vocational trainif
Plaintiff would be capable of workinglr. 24. Thus, Dr. Mabee’s opinion does
not support Plaintiff's contention heusable to work. The ALJ did not err in

assigning Dr. Mabee’s opinion little weight.
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CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence anck& of harmful legal error.

IT IS ORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 14PENIED.

2. Defendant’s motion for summary judgment (ECF No. 1GRANTED.

The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE DEFENDANT , provide copies to counsel, aBLOSE
THE FILE.

DATED this 23rd day of September, 2016.

S/Mary K. Dimke

MARY K. DIMKE
UNITED STATESMAGISTRATE JUDGE
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