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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Aug 25, 2016

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Belinda M. Ybarra, No. 2:15-CV-168-SMJ
Plaintiff,
ORDER GRANTING
V. DEFENDANT’'S SUMMARY
JUDGMENT MOTION AND
Carolyn W. Colvin, Acting DENYING PLAINTIFF'S
Commissioner of Social Security, SUMMARY JUDGMENT MOTION
Defendant.

Doc. 23

Before the Court, without oral arguniemre the parties’ cross-summayry-

judgment motions. ECF Nos. 13 & 20. Pigif Belinda Maria Ybarra appeals t

Administrative Law Judge’s (ALJ) denial benefits. ECF No. IYbarra contends

the ALJ’s conclusions are not supported bigstantial evidence and that Ybarr:
more limited than the ALJ determineBCF No. 13 at 11. Specifically, Ybar
claims the ALJ (1) improperly discrediteYbarra’s claimed symptoms and
failed to properly consider and gé the medical opinion evidencéd. Also,

though not entirely clear, Ybarra seernto argue that the ALJ erred by

undertaking a drug abuse aradcoholism analysis (DAA).Id. at 13. The

Commissioner of Social Security (“Conssioner”) asks the Court to affirm t

ALJ’s decision. ECF No. 20 at 2.
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After reviewing the record and relevanithority, the Court is fully informet
For the reasons set forth below, the Caiifitms the ALJ’s decision and therefc
denies Ybarra’'s motion and grants the Commissioner’'s motion.
A.  Statement of Fact$

Ybarra was born on Septber 8, 1976. Tr. at 126She was 37 at the tin

of her November 2013 hearing before theJA¥barra has three children, lives i

Spokane, and completed schdmiough only the ninth grade but obtained a G
Tr. at 41-42.

Although Ybarra has worked in the pasicluding as a receptionist, she
not held a job for longer than a few nmbs. Tr. at 43-45. The ALJ found her

have no relevant past worlkl. at 45.

re

ED.

nas

to

Ybarra’s disability report noted “bi-poland chronic lower back pain” as the

ilinesses, injuries, or conditions that lirer ability to work. Tr. at 147. The reca
also reflects that Ybarra alleges sh#exs from the following physical and men
conditions: back pain; limiteability to walk or stand; injury to her right hand wh
has left it weak; injury to her right shar; asthma; heart murmurs; alcoholisn
remission; bipolar disorder, including aei, depression, manic episodes,

panic attacks; and difficulty sleeping. Tr.1&; 48; 50; 122; 434435. Ybarra als

! The facts are only briefly summaed. Detailed facts are contained in the administrative hea
transcript, the ALJ’s decision, and the parties’ briefs.
2 Citations to “Tr.” Refer to the adinistrative record at ECF No. 10.
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asserts that there is no job that she cdoldor eight hours a day, five days a ws

because she becomes “overwhelmed andsdrkout, and just too much for me

handle.” Tr. at 55.

B. Procedural History
Ybarra first applied for SupplemettSecurity Income (SSI) on August

2009, alleging a disability onset date ddvember 1, 2006. Tr. at 126. Ybarr

pek

 tO

'S

application was initially denied, and dengsghin on reconsideration, leading her to

request a hearing before an ALr. at 64, 68, 71, and 77.
ALJ James Sherry conducted the heaon September 15, 2010, and iss
an unfavorable decision on Novembe2@10. Tr. at 14, 38, 109. Through coun

Ybarra timely appealed the ALJ’s decisianthe Social Security Administration

(SSA) Appeal Council. Tr. at 11. On Bember 21, 2011 the Appeal Council deni

Ybarra’s request for review. Tr. at 1.

On January 10, 2012, Ybarra appedleel Appeal Council’s decision to t
U.S. District Court for the Eastern Distriaf Washington. Tr. at 501-02. In tf
action, the parties reached an agredmapmproved by Magisite Judge Cynth
Imbrogno on September 7, 201D, reverse the ALJ's decision and remand
further administrative proceedings. Tr58¢. The court ordered the ALJ on remg

to “further develop the record; obtaircamplete copy of Dr. Pollack’s report; |
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evaluate the report in its entirety; aegtaluate Dr. Smith’'s physical capag
assessmentld.

ALJ Sherry conducted a new heariog November 7, 2013, pursuant
Magistrate Judge Imbrogno’s order. Tr. 480. Prior to the hearing, Ybar
amended her alleged onseteado August 5, 2009. Tr. at 434. The ALJ again is9
an unfavorable decision against YbaoraDecember 2, 2013. Tr. at 429. Yba
appealed the ALJ’s decision to the Asap Council on Decembe0, 2013. Tr. 3
426. On May 13, 2015, the Apal Council notified Ybarra #t it declined to distur
the ALJ’s decision. Tr. at 422.

On July 8, 2015, Ybarra filed the instatction. ECF No. 1. Ybarra then fil¢
a motion for summary judgment on Felwud6, 2016. ECF Nol3. Defendan
filed a cross motion for summary judgment on May 11, 2016.

C. Disability Determination

A “disability” is defined as the “inabilityo engage in angubstantial gainful
activity by reason of any ndecally determinable physicar mental impairment
which can be expected to result in deatlwbich has lasted @an be expected t
last for a continuous period of ndé#ss than twelve months.” 42 U.S.C.
423(d)(1)(A); see also42 U.S.C. § 1382c(a)(3)(A). The decision-maker use
five-step sequential evaluation process tearine whether a claimant is disable

20 C.F.R. 88 404.129, 416.920.
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Step one assesses whether the clainsaehgaged in substantial gainf
activities. If she is, benefits are denie2D C.F.R. 88 404.1520(b), 416.920(b).
she is not, the decision-mak@oceeds to step two.

Step two assesses whether the clairhasta medically severe impairme
or combination of impairments. 20 C&.88 404.1520(a)(4)}i 416.920(a)(4)(ii).
If the claimant does not, the disability claim is denied. 20 C.F.R. 88 404.15!
416.920(c). If the claimant does, theakiation proceeds to the third step.

Step three compares the claimantigpairment with a number of liste
impairments acknowledged by the Commissicioebe so severas to preclude
substantial gainful activity. 20 C.F.RR§ 404.1520(d), 40&ubpt. P App. 1,
416.920(d). If the impairmemheets or equals one ofetlisted impairments, thg
claimant is conclusively presumed to disabled. If the impairment does not, t
evaluation proceeds to the fourth step.

Step four assesses whether the imnmpant prevents the claimant frof
performing work she has performed in the past by examining the claim
residual functional capacit0 C.F.R. 88 404.1520(e), 4280(e). If the claimant
is able to perform her previous work.esis not disabled. If the claimant canr
perform this work, the evaluatn proceeds to the fifth step.

Step five, the final step, assessdwether the claimant can perform oth

ul

f

nt

20(c),

|®X
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work in the national economy in view bér age, education, and work experience.
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20 C.F.R. 88§ 404.1520(f), 416.920(§ee Bowen v. Yuckert82 U.S. 137, 148
(1987). If the claimant can, the disabilitiaim is denied. If the claimant cannc
the disability claim is granted.

The burden of proof shifts during thsequential disability analysis. T
claimant has the initial burden of establishingriéna faciecase of entitlement {
disability benefits.Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971). T
burden then shifts to the Commissioneshow (1) the claimant can perform otl
substantial gainful activity, and (2) thatsignificant number of jobs exist in tf
national economy,” which #hclaimant can perfornKail v. Heckler 722 F.2¢c

1496, 1497-98 (9th Cir. 1984). A claimantlisabled only if his impairments a

o

he

her

e

re

of such severity that he is not only unable to do his previous work but cannot,

considering his age, education, andrkve@xperiences, engage in any ot
substantial gainful work which exists the national economy. 42 U.S.C.
423(d)(2)(A), 1382c(a)(3)(B).

D. Standard of Review

her

88§

On review, the Court considers the recasda whole, not just the evidence

supporting the ALJ’s decisiolkee Weetman v. Sullivadi77 F.2d 20, 22 (9th Ci

1989) (quotingkornock v. Harris 648 F.2d 525, 526 (9t@Gir. 1980)). The Coul

must uphold the ALJ’s determination thaetblaimant is not disabled if the ALJ

applied the proper legal stamda and there is substantial evidence in the recq
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a whole to support the decisidbelgado v. Heckler722 F.2d 570, 572 (9th C

1983) (citing 42 U.S.C. § 405(gBrawner v. Sec'y of Health & Human Sen&39

F.2d 432, 433 (9th Cir. 198{ecognizing that a decision supported by substgntial

evidence will be set aside if the proper legfandards were not applied in weigh

the evidence and making the decision). $amisal evidence is more than a m

scintilla, Sorenson v. Weinberges14 F.2d 1112, 1119 n.X0th Cir. 1975), buf

less than a preponderandégAllister v. Sullivan 888 F.2d 599, 601-02 (9th C
1989);Desrosiers v. Sec’y of Health & Human Sereg6 F.2d 573, 576 (9th C
1988). “It means such relevant evidera® a reasonable nd might accept 3
adequate to support a conclusidrithardson v. Peraleg02 U.S. 389, 401 (197
(citations omitted). “[S]uch iierences and conclusionsths [ALJ] may reasonab
draw from the evidence” will also be upheMark v. Celebrezze348 F.2d 289
293 (9th Cir. 1965). If the evidence supparisre than one rainal interpretatior
the Court must uphold the ALJ’s decisiédlen v. Heckler749 F.2d 577, 579 (9

Cir. 1984).
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E. Analysis

1.  Credibility

An ALJ must “make a credibility detemmation with findings sufficiently
specific to permit the court to concludeaththe ALJ did not arbitrarily discred
claimant’s testimony. Tommasetti v. Astry&33 F.3d 1035, 1039 (9th Cir. 20(
(citations omitted). In making a credity determination, ALJs undertake
two-step procesdd. First, a claimant must prode objective medical evidence
underlying impairments that could haweasonably produced the symptonits.
Second, if the claimant satisfies the fisgtp and there is no affirmative evide
of malingering, the ALJ “can reject theaghant’s testimony about the severity
her symptoms only by offering specificeak and convincing reasons for doing s
Id. (citations omitted). Gener&ihdings are insufficientLester v. Chater81 F.3d
821, 834 (9th Cir. 1995). ALJs can consideny factors in wghing a claimant’s
credibility, including prior inconsistergtatements, unexplained failures to s
treatment, and claimant’s itlaactivities, among otherd.ommaseti533 F.3dat
1039 Courts may not second-guess anJALfindings that are supported
substantial evidencdd.

Here, the ALJ found Ybarra has thdldwing severe impairments: rig
shoulder impingement, bipolar disorder, affective disorder, anxiety dis

personality disorder, and substance alnlegg#ndence disorder. Tr. at 434-37; 4
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440. He based this determination on dgective medical evidence presented
reviewed by impartial medical expie who testified in the caskl. The ALJ alsc
concluded these impairments “could reasiynde expected to cause the alle
symptoms.” Tr. at 440. This satisfies the analysis’s first step.

Since Ybarra satisfied the first stepe thLJ had to offer “specific, clear a

convincing reasons” for rejéing Ybarra’'s testimony.Tommasetti533 F.3d at

and

jed

nd

1039. Here, the ALJ did not completelgject Ybarra’'s testimony about her

symptoms; rather, he found her testimony tiadly credible.” Tr. at 440. Contrary

to Ybarra's assertion that the “Alfdund that Ms. Ybarra’'s physical symptom

complaints were not supported by objeetievidence,” the ALJ found that t

severity of Ybarra’'s symptom allegations waacbnsistentwith the objective

evidence.” ECF No. 13 at 12; Tr. at 44@nghasis added). Mooger, while Ybarra

correctly states that ALJs are prohibifemm disregarding testimony solely beca
there is no objective medical evidence $absating it, an ALJ can consider t
lack of objective evidence asfactor in his credibilityanalysis. ECF No. 13 at 1
Burch v. Barnhart 400 F.3d 676, 681 (9th Cir. 2005As such, the ALJ wa
required to: (1) point to “specificclear and convincing reasons” for t

inconsistencies between Ybarra’'s synmptallegations and the objective evide

3 Neither the record nor the ALJ’s decision evinces any affirmative evidence of malingering.
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and (2) consider the lack of objectiveid®nce as just one factor in making
decision.Tommasetti533 F.3d at 103®Burch, 400 F.3d at 681.

Here, Ybarra testified in the Nowder 2013 hearing that her physi
ailments—particularly her ability tetand up and sit and her back gaitnad not
improved from what she reported inrt&eptember 2010 testimony. Tr. at 482-
She also stated that her right hand was still very weak, that she could lift n
than five or ten pounds, and that her shoulder kirAs to her mental health, s

stated that she continued to receive celing, her anxiety was “bad” as compa

to what it was in September 2010, asite frequently suffetepanic and anxiety

attacks, including an episode in October 2013 resulting in a visit to Ded
hospital.ld. at 484-85. Ybarra elaborated: “kjueel overwhelmed with differe
kinds of emotions, | feel like I'm going toycrSometimes | get angry. It's just i
overwhelming. It's toanany feelings at onceld. at 485.

In finding Ybarra’s symptom testimoripartially credible,” the ALJ relieg
heavily, though not exclusively, on testny from two impartiamedical expert
analyzing the objective ewedice. Tr. at 440-41. In $iestimation, Ybarra’
testimony was inconsistent with the objeetevidence as presedtm the experts

testimonyld. at 440. The ALJ pointed to speciffconsistencies between Ybarr

his

cal

-83.
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* Ybarra testified in Sepmber 2010 that she could sit for about ten minutes, stand for about ten njinutes,

walk for about two blocks, climb stai and bend “a little bit.” Tr. at 49.
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testimony and the analysis pided by the medical experisor example, the ALJ

mentions Dr. Lynne Jahnkefestimony stating that evidence of Ybarra's back{and

shoulder pain is “not viewed oessarily at a significant leveld. In her view, this

evidence would not prevent Ybarra from siffj standing, or wking for up to six

hours in an eight-hour workday, though Dahnke notes that it would be best

for

Ybarra to have a fgstand option at will."1d. at 439-40. He also noted that x-rays

do not show “significant pathologyldl. at 440. Moreover, the ALJ considered

fact that Ybarra's physical ailmenthave been treateadonservatively with

medication and physical therapyd. Since evidence dftonservative treatmen
Is enough to “discount a claimant’s testimony regarding severity of an impairt
this too was propeRarra v. Astrue481 F.3d 742, 751 (9th Cir. 2007).

As to Ybarra’s mental health issyé¢se ALJ found Ybarra allegations o
disabling panic attacks unsupported. T440. In so finding, the ALJ relied on [
Marian Martin’s testimony that Ybarra®anxiety as reflected in the record
mostly noted in conjunction with cosaling for familial matters and everyd

stresses, as opposed to tpsychological dysfunctiond.

® Contrary to Ybarra’s assertions in her reply brief, the ALJ's decision contained more than just
findings. ECF No. 21 at 2. He pointed to speciBasons why he found inconsistencies in Ybal
symptom allegations. Indeed, since “such inferereesconclusions as the [ALJ] may reasonably ©

from the evidence” will also be upheld, the Court camsider Ybarra’'s testimony that reasong

corresponds to the expert testimony the ALJ referred to in his opManh.v. Celebrezze348 F.2d 289,

293 (9th Cir. 1965).
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The discussion above illustrates that #i_J relied on sufficient reasons

make his credibility determation and “did not arbitrdy discredit claimant’s

testimony.”Tommaset}i533 F.3cat 1039. Yet, the ALJ didot stop there. He also

to

noted that Ybarra’'s testimony about herfjuana and alcohol remission is suspect

because of Dr. Martin’s analysis oktimedical evidence, which suggested ong

use.ld. He wrote that this “calls into quian” the truthfulness of Ybarra’'s oth

DINg

er

allegationslid. Ybarra urges that there must lm@re than a history of substarce

abuse to discredit a claimant’'s testimy. ECF No. 13 at 13owever, “merely

because one reason the ALJ gave facalinting Ybarra’'s credibility was n

ot

proper, does not render the ALJ’s credibility determination invalid, as long as it is

supported by substantial idence in the record.Woodsum v. Astrye711

F.Supp.2d 1239, 1262 (W.D. Wash. May2p10). This Court need not decide

whether the ALJ’s reference Ybarra’s history with drgs and alcohol was a proper

factor to consider in making his credibjliletermination. Asliscussed above, tl
remainder of the ALJ’s decision proviisufficient reasons upon which the A
could and did rely tproperly make his crediity determination.

2. Drug Abuse and Alcoholism Analysis (DAA)

Although it is not entirely clear wheth¥barra argues thdlhe ALJ erred by
not performing a DAA, to the extent thslte does, the Court holds that any s

alleged error was harmledsCF No. 13 at 13. Ybarra has not shown at lea

ORDER- 12

ne

LJ

/

uch

ASt a




10

11

12

13

14

15

16

17

18

19

20

substantial likelihood of prejudice, ngering any allege error harmlessSesg
Ludwig v. Astruge681 F.3d 1047, 1054 (9th Cir. 2012).

In this case, at step two, the Aldund that Ybarra’severe impairment

included substance abuse/dependence disofd. at 434. Moreover, the ALJ di

not conduct a formal DAA even though heted Dr. Martin’s conclusion th
Ybarra would have been disabled €012 when accounting for her substg
abuse/dependence disorder. Tr. at 4d6wever, any allegk error here wa
harmless because the ALJilsal residual capacity datmination was supported |
Dr. Martin’s testimony without accountirfgr any drug and alcohol abuse. Tr
436-37; Parra, 481 F.3d at 747 (finding any error in not conducting a [
harmless because the ALJ gave claimaathinefit of the doubt and conside
whether abstinence would have cured his disabilitg)yis v. Astrug498 F.3d 909
911 (9th Cir. 2007) (finding an ALJs failute list an impairment at step two wa
harmless error becaustne ALJ “considered ray limitation posed” by th
impairment in question elsewhere in the analysis).

3. Medical Opinion Evidence

In disability proceedings, a treatingysician’s opinion carries more weig
than an examining physician’s opiniomdaan examining physician’s opinion
given more weight than that of a non-examining physidssamecke v. Barnha

379 F.3d 587, 592 (9th Cir. 2004)ester v. Chater81 F.3d 821, 830 (9th C
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1995). If the treating or examining physician’s opinions are not contradictec
can be rejected only wittlear and convincing reasonsester 81 F.3d at 830.

contradicted, the opinion can only bejected for “specific’ and “legitimate
reasons that are supported by saibial evidence in the recorindrews v. Shalalz
53 F.3d 1035, 1043 (9th Cir. 1995). Moreowan,ALJ may afford greater weig
to the opinion of a non-examining expert whstifies at a hearing and is subjeg

cross-examinatiorid. at 1042 (citations omitted).

Here, Ybarra challenges only the ALdsnsideration of Dr. Dennis R.

Pollack’s opinion. ECF No. 13 at 15; ECF Nd. at 3. She asserts that the ALJ
not articulate the weight afforded .DiPollack’s opinion,” contrary to th
Commissioner’'s mandatelsl. at 15. Ybarra claims thatt “Dr. Pollack’s opinion
had been properly considered, [herfideial functional capacity determinati
would be assessed differently, affecting the ultimate determination reg
disability in this matter.ld. This, she states, wast a harmless erroid.

Dr. Pollack’s report has previously playad important role in this disput
The case was remanded forther administrative proceews, in part, for the AL
to obtain a complete copy of Dr. Pollack’s report and to re-evaluate it in its er
Tr. at 432. This report, a psychologieataluation of Ybarra from September 20

was completed at Ybarra’'s coelis request. Tr. at 437.
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The record reflects that the ALJ propyeebnsidered Dr. Pollack’s report ar
contrary to Ybarra’s assertiorff@ded his opinion “little weight.1d. at 441. Sinc{
Dr. Pollack was at least an examining pbis) here, and Dr. M#in contradictec
his opinion, the ALJ had to providegscific” and “legitimate” reasons support
by substantial evidence in the recowindrews 53 F.3d at 1043. Howeve
significantly, Dr. Martin was cross-examinby Ybarra’'s counsel at the Novem|
2013 hearing. Tr. 479-80. ThereforegtALJ could afford her opinion great
weight. Andrews 53 F.3d at 1042. The ALJ did preely what was required. H
provided a detailed summary of Dr. Mat$itestimony, including specific reaso
why Dr. Martin disagrees with Dr. Pollaskassessment, and based on that, dec
to credit Dr. Martin’s testimony over DPollack’s report. Tr. at 436-38, 441.
complete itemization of these reasonaumiecessary here, but to illustrate,
Martin testified that she disagreed wibh. Pollack’s characterization of some
Ms. Ybarra’'s limitations as “markedld. at 437. The record supports Dr. Marti
conclusionsld. at 477-78. As such, the ALJ was within his discretion to cred
Martin’s opinion over Dr. Pollack’s report.

F.  Conclusion

In summary, the Court finds the record contains substantial evidencg

which the ALJ properly conatled, when applying the coatdegal standards, that

Belinda Maria Ybarra doe®ot qualify for benefits.
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Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff's Motion for Summary JudgmerECF No. 13 isDENIED.

2.  The Commissioner’'s Motion for Summary Judgm&@F No. 2Q is

GRANTED.

3. JUDGMENT s to be entered in the Commissioner’s favor.

4. The case shall LBLOSED.

ITIS SO ORDERED. The Clerk’s Office is direed to enter this Order at

provide copies to all counsel.

DATED this 25th day of August 2016.

( Q.) : [l’.

n,:f-._q_.,__.:a._.-b-ir"h_ "H."_"..E-gi.o-

“SALVADOR MEN'L‘E?;"@A, JR.

United States DistriciJudge

Q:\SMJ\Civil\2015\Ybarra v Colvin-0168\ord cross smj docx
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