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nk Foreclosure Services of Washington Inc et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JAMES B. PEWITT and ELIZABETH
C. PEWITT, asa married couple and
on behalf of others similarly situated,

Plaintiffs,
V.

PEAK FORECLOSURE SERVICES
OF WASHINGTON, INC., a
Washington corporation; PEAK
FORECLOSURESERVICES, INC., a
California corporation; and BANK OR
NEW YORK MELLON
CORPORATION, a Delaware
corporation,

Defendand.

NO: 2:15CV-173RMP

ORDERGRANTING IN PART AND
DENYING IN PART DEFENDANTS’
MOTION TO DISMISS

Doc. 9

BEFORE THE COURT is Defendants’ Motion to DismiBE€F No. 3 The

Court has reviewed the motion, the response (ECF No. 7), the reply (ECF No.

and is fully informed.
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BACKGROUND

In October 2006, Plaintiffs James B. Pewitt and Elizabeth C. Pewitt
(hereinafter the “Pewitts”) borrowed $477,750.00 from Mortgage Solutions
Management, Inc. (hereinafter “MSM”) to refinance their property in Chelan
County, WashingtonECF No. 11 at 20. The Rewitts executed a promissory note
(hereinafter the “Note”) for the loaridd. The Note was secured by a Deed of
Trust. Id. at 21. The Deed of Trust identified MSM as the “Lender,” the Pewitts
as the “Borrowers,” and Mortgage Electronic Registration Systems, Inc.
(hereinafter “MERS”) as the “Beneficiary” under the security agreente@t No.
3-1 at 2. MSM’s interest was transferred @untrywide Home Loans Servicing
LP. ECF No. 11 at 20. Countywide Home Loans was then acquired by Bank of
America on or about July 1, 20081. Bank of America serviced the Note until
November 18, 201,2vhen the Note was transferred to Resurgent Mortgage
Services.ld. at 20-21. On or about March 1, 2014, Shellpoint Mortgage Servicir
purchased substantially all of Resurgent’s assets and became the servicer of tl

Note. Id. at 21.

The Deed of Trust noted that “[tlhe beneficiary of this Security Instruraent

MERS (solely as nominee for Lender and Lender’s successors and assigns) al
successors and assigns of MER&CF No. 31 at 3. On June 2, 2011, MERS

purported to assign “all beneficial interest under [the] Deed of Trusbgether
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with the noteg) and obligations therein” to the Bank of New York Mellon
(hereinafter “BONY”). ECF No. 32.

The Pewitts later became delinquent on their loan obligations and attemg
to negotiate with Bank of America for a modification of the terms of their loan.
ECF No. 1-1 at 22.On or about January 8, 2014, the Pewitts received a “Notice
Default and Intent to Accelerate” from Resurgeliat. On February 4, 2015, the
Pewitts received from Defendant Peak Foreclosure a “Notice of Defaalliat
23. The Pewitts alleg that BONY substituted Peak Foreclosure as the success(
trustee for the Deed of Trust and directed Peak Foreclosure to initiate nonjudic
foreclosure proceedingsd. The Pewitts then referred their action to the
Washington State Department of Commedoremediation. |d. at 24 The Pewitts
allege that they withdrew from mediation in response to BONY’s failure to com
with its statutory obligations to disclose certain documedisit 25

On June 2, 2015, the Pewitts filed their Complaint against Defendants in
Chelan County Superior CouECF No. 11. The Complaint alleges causes of
action under th&ashingtornStateConsumer Protection Act (“CPA”) againsttho
BONY and Peak Foreclosuas well as a breach of contract cause of actgannst
BONY. Id. at 26-37. Defendants removed the action to this Court on July 10,

2015. ECF No. 1. Defendants filed thiMotion to Dismiss on September 1, 2015.

ECF No. 3. The Pewitts filed a response memorandum on September 22, 2015.
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ECF No. 7.Defendants filed a reply memorandum on October 6, 2&CF No.

8.
DISCUSSION
l. Judicial Notice of Mortgage Documents
As an initial matter, both parties ask the Court to consider several
documents.ECF No. 3 at 9 n.ZCF No. 7 at 7 n.1The documents include the

following: a copy of the Deed of Trust encumbering the prop&GHNo. 31;
ECF Na 6-1 at10-34); a copy of the Assignment @feedof Trustfrom MERSto
BONY (ECF No. 32; ECF No.6-1 at 35); and a copyf the Adjustable Rate Note
(ECF No. 61 at 2-9). On a Rule 12(b)(6) motion, ti&ourt may consider
documents “whose contents are alleged in a complaint and abthsnticity no
party questions, but which are not physically attached to the [plaintii&a¢ling.”
Knievel v. ESPN393 F.3d1068, 1076 (9th Cir2005) The documents presented
fit within this category and may be properly considered by the Court.

[I.  Local Court Rule Violations

The Pewittcomplain that Defendantgiotion violated a number of this
Court’s Local Rules concerning spacing and font requirem&@$: No. 7 at 34.
Defendants concede their error and note that even mhdtien had complied with
the Local Rules, it would still fall within the twenty page limit for dispositive

motionsimposed by LR 7.1ECF No. 8 at 3 n.2As the Pewitts have not suffered

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
DISMISS~ 4
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any prejudicédrom Defendants’ rule violations, the Court will not deny the motiol
on that basis

lll.  Rule 12(b)(6)Legal Standard

The Federal Rules of Civil Procedure allow for the dismissal of a complai
where the plaintiff fails to state a claim upon which relief can be graited. R.
Civ. P. 12(b)(6).A motion to dismiss brought pursuant to this rule “tests the legs:
sufficiency of a claim.”Navarro v. Bock 250 F.3d 729, 732 (9th Cir. 2001n
reviewing the sufficiency of a complaint, a court accepts all-plelhded
allegations as true and construes those allegations in the light most favorable t
norntmoving party. DanielsHall v. Natl Educ. Ass'n629 F.3d 992, 998 (9th Cir.
2010).

To withstand dismissal, a complaint must contain “enough facts to state 4
claim to relief that is plausible on its fac&&ll Atl. Corp. v. Twombl|y550 U.S.
544, 570 (2007) A claim has facial plausibility when thdgmtiff pleads factual
content that allows the court to draw the reasonable inference that the defendg
liable for the misconduct allegedAshcroft v. Igbal556 U.S. 662, 678 (2009).

V. CPA Causes of Action

To maintain a CPA cause of amti a plaintiff must allege: (Bn unfair or
deceptive act or practice by a defendantp@urring in trade or commerce; @)
Impact on the public interest; (#)jury to the plaintiff's business or property; and

(5) that the defendaistalleged unfair or deceptiactcaused plaintiff's injury.
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DISMISS~5

—

nt

o the

ntis




10

11

12

13

14

15

16

17

18

18

20

21

Hangman Ridge Training Stables, Inc. v. Safeco Title Ins.106.Wn.2d 778,
784-85 (1986).

Defendants argue that the Pewitts’ CPA allegations are predicated on tw
distinctsets ofunfair or deceptive acts: (1) that Defendants initiated foreclosure
proceedings against the Pewitts when they knew or should have known that B(
was not the owner or holder of the Note nor the lawful beneficiary of the Deed
Trust and (2) that Defendants violated certain provisions of the i\dgish State
Deed of Trust Act in connection with the foreclosure proceediB§¥ No. 3 at 6.
The Pewitts do not dispute this characterizadbtheir complaint.SeeECF No. 7.
As Defendants organize their Motion to Dismiss around this characterizatios o
Pewitts’ CPA causes of action, the Court will analyze Defendants’ arguments
through that lenfor the purpose of this Order

Defendantsattack both sets of alleged unfair or deceptive @actseparate
grounds In doing so, Defendants aim to demonstrate that neither theory can
support the Pewitts’ CPA causes of action, thereby warranting dismissal.
Defendantargue that the Pewitt€PA causes of action predicated upon the
transfer to BONY must bdismissed beause (1}he Pewittsclaim that BONY
was neithetheholder of the Not@or the lawful beneficiary of the Deed of Trust
failsas a matter of lawand(2) the Pewitts have failed to plead sufficient facts
demonstrating that, even if the trandfl@BONY wasineffective, they suffered any

injury as a resultECF No. 3 at 611. Defendants argue that the Pewi@A

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
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causes of action predicated upon the alleged viomtibthe Washingtoistate
Deed of Trust Act must be dismissed becdhsd”ewitts have faiteto plead
sufficient facts demonstratirgnimpacton the public interestld. at 11+-12.

A. Whether the PewittsPlausibly have Alleged that BONY was Not the
Lawful Holder or Beneficiary of the Note

The Supreme Court of Washington addressed MERSasAgurported
deed of tust beneficiaryn Bain v. Metr@olitan MortgageGroup, Inc,, 175 Wn.2d
83 (2012). In Bain, as here, MERS was namedoameficiaryand nomineén the
deed of tust. Id. at89. The ®urt noted that “the deed of trust act has defined a
‘beneficiary’ as ‘the holder of the instrument or document evidencing the
obligations secured by the deed of trtistd. at 98 (quoting RCW 61.24.005(2)).
Thus,as ‘MERS never held the promissory note.it is not a lawful beneficiary.”
Id. a 99 (internal quotation marks omitted)s the court concludedif MERS is
not the beneficiary as contemplated by Washington law, it is unclear what right
any, it has to convey.1d. at 111.

After concluding that MERS was an ineligible beneficiary, the court
addressed the potential agency relationship between MERS, the lender, and
successive noteholdetd. at 106. “[A] n agency relationship results from the
manifestation of consent by one person that another shall act on his behalf ang
subject to k8 control, with a correlative manifestation of consent by the other pa

to act on his behalf and subject to his contrddl’ (quotingMoss v. Vadmarv7
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Wn.2d 396402-03 (1970). “[A]lgency requires a specific principal that is
accountable for the aotd its agents.”ld. at 107.

MERS argedthat it transferred the Note as an agent for the lentee.
court observedhoweverthatMERS’ “principals. . .remain unidentified.”ld.

The deed of trust described MERS as “acting solely as a nominee for lagnder
Lender’s successors and assignsl.”(quoting Doc. 1332 at 2 (Bain deed of
trus?). While the Supreme Court of Washington noted that ME&8d act as an
agent,Bainfound that the deed of trust language did not automatically create st
a relationship with successive noteholddds. The court noted th&aMERS offers
no authority for the implicit proposition that the lender’'s nomination of MERS a
nominee rises tan agency relationship with successor noteholddds.’As such,
this language in a deed of trust does not, without more, create an agency
relationship between MERS&s transferees, antbteholders.

The PewittandBain deeds of rustcontainidentical language concerning
MERS’ roleas a beneficiary and nomine€&€he Pewitts’Deed of Trust states that
“MERS is a separate corporation that is acting solely as a nominee for Lender
Lender’s successors and assignsCF No. 31 at 2. This is the same languag
the Supreme Court of Washington held did not implicitly create an agency
relationshipbetween MERS and subsequent noteholdBesn, 175 Wn.2d at 107.

As thePewitts’Deed of Trustontainddentical boilerplate languagesin

Bain, the Court cannot find as a matter of law that MER Saughcyauthority to
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transfer the Note to BONYAIlthough the Deed of Trust discusses MERS having
the right to exercise a lender’s interests as nominee, ECFNat 3,Bainheld
that such language was not enough, by itself, to create an agency relationship.
Bain, 175 Wn.2d at 107Further, the Assignment of Deed of Trust makes no
mention of MERS acting as an agent for the len&€F No. 32. Instead MERS
seeminglypurpotsto be thenotéholder itself. Id. Finally, the Adjustable Rate
Notedoes not mention MERS at alECF No. 61 at 9. Although the Note
states that “l understand that Lender may transfer this Ndtethere is no
indication that MERS wsor would beacting as an agent for the lenderany
successive noteholder

Bain explicitly heldthat MERS is an ineligible beneficiary and, as such, an
transfer taBONY can onlybe legitimizedf MERSwas acting athe noteholdes
agent Defendants have not demonstrated that MERS haaigiecyauthority to

transfer the Note and Deed of Title to BONY as a matter of [aBONY was not

the holder of the Note, it would similarly not have had authority to appoint Peak

Foreclosure as trustee to initiate foreclosure proceedifgs.Pewitts have made a
plausible allegation that MERS8ay not have haduthority to orchestrate the
transfer which would result iratrickledowndispute as tbboth BONY and Peak
Foreclosures authority toinitiate foreclosure proceedings

Defendants argue that a seriesletisiors from the District Court for the

Western District of Washingtdmave addressed identical claims as the Pewitts

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
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allege here. ECF No. 3 atg. TheCourt finds thesdecsionsto be
distinguishableor unpersuasiveln Wilson v. Bank of Aarica, N.A, C121532
JLR, 2013 WL 275018 (W.D. Wash. Jan. 24 2013)cthet noted that the
plaintiffs “make the conclusory allegation that MERS did not have the authority
transfer the Deed of Trust .because of their unsupported legal conclusion that
‘la] nominee of the owner of the note and mortgage may not effectively assign
note to another for want of an ownership interest in said note byeethi Id. at
*8 n.9. However, as discussed above, the Court finds thdd¢leel of Trust does
not automatically legitimize the transfer to BONY as a matter of kasvthe
Pewitts have plausibly alleged that MERS did not have authority to transfer the
Note, the Court find8Vilsondistinguishable

In Zhong v. Quality Loan Sape Corp. of Wasimgton, C130814 JLR,
2013 WL 5530583 (W.D. Wash. Oct. 7, 2013), the court noted that “Ms. Zhong
cites no authority for her assertion that MERS is incapable of transferring its
interest in a deed of trustld. at *3. Again, as the Court finds that the Pewitts
havemadea plausible degationconcerning MERS’ ability to transfany inteest
to BONY, the Court declines to followhong

Finally, in Andrews v. Countrywide Bank, N.£150428 JLR, 2015 WL
1487093 (W.D. Wash. April 1, 2015), the conotedthat

[tfhe Andrews have not demonstrated any basis for their challenge to

MERS’s eligibility to assign the deed of trust. Although MERS is not
an eligible beneficiary under the DTA, MERS may act as an agent of

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
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the noteholder. Here, the deed of trust designates MERS as a
beneficiary “acting solely as a nominee for Lender and Lender’s
successors and assigned.” The Andrews cite no authority for their
contention that MERS is incapable of transferring its interest in a deed
of trust.
Id. at *3. Andrewss correct that, based @ain, MERSpotentiallycan be an agent
for the notéolder. However, the deed of trust at issueAindrewscontainedhe
same languaganalyzed irBain and present in the Pewitts’ Deed of TruSkee

Bain, 175 Wn.2d at 107 (noting that “the deeds of trustdescribe MERS as

‘acting solely as a nominee for Lender and Lender’s successors and assigns’™);

Andrews 2015 WL 1487093, at *3 (noting that the “deed of trust designates
MERS as beneficiary ‘acting solely as a nominee for Lender and Lender’s
successors and assigns’™); ECF Nd. a8t 2 (“MERS is a separate corporation tha
Is acting solely as a nominee for Lender and Lender’s successors and assigns
As discussed abovBain, when construing this languageted that “MERS

offers no authority for the implicit proposition that the lender’'s nomination of

MERS asa nominee rises to an agency relationship with successor noteholders.

Bain, 175 Wn.2d at 107As the Supreme Court of Washington has hieéd such

language isot, by itself,sufficient to create an agency relationship between

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
DISMISS~ 11
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MERS and successor noteheis,see id. the Court does not finlndrews
persuasive where it relies upon this same boilerplate phrasing.

Based on the above, the Court rejects Defendants’ first argument for
dismissal of the CPA causes of action.

B. Whether the Pewitts have Pleaeld Sufficient Facts Demonstrating an
Injury Caused by Defendants’ Allegedy Unlawful Transfer

Defendants argue that, even assuming the transfer to BONY was invalid,
Pewitts have failed to plead facts demonstrating that the invalid transfer causef
themany injury. ECF No. 3 at 10Defendants base this argument on the idea th
BONY'’s purported status as an invalidnediciary had no causal nexus to the

eventualforeclosureld. The Pewitts respond that they have péeHthjury to

their property in an amount to be proven at trial.” ECF No. 7 at 15 (quoting ECK

No. 1-1 at 29, 35.

The Court finds that the Pewitts have alleged sufficient facts to plausibly
demonstrate injury to propertyhe Pewitts note that “[tjhe unlawfully recorded
Notice of Trustee’s Sale placed a public stigma on the Peysit]sresidence,
reducing its faimarket value to an amount less than its value prior to the Noticg
recordation.” ECF No. 11 at 24-25. Under the CPA, “[t]he injury involved need
not be great."Hangman 105 Wn.2d at 792The “injury requirement is met upon
proof the plaintiff's ‘property interest or money is diminished because of the

unlawful conduct even if the expenses caused by the statutory violation are
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minimal.” Panagv. Farmers Ins. Co. of Wasihi.66 Wn.2d 2757 (2009)
(quotingMason v. MrtgAm., Inc, 114 Wn.2d 842, 854 (1990)The Pewitts’
alleged reduction of fair market value is a sufficiently plausible allegafionury
to propertyunder Rule 12(b)(6).

Further,“[ijnvestigative expenses, taking time off from work, travel
expenses, and attorney fees are sufficient to establish injury under the CPA.”
Walker v. Quality Loan Ser@orp., 176 Wn. App. 294, 320 (2013ee also
Knecht v. Fidelity Nat'ITitle Ins. Co, C121575 RAJ, 2014 WL 4057148, at *9
(W.D. Wash. Aug. 14, 2014) (noting that “[i]f a jury concludes that DB had no
authority to foreclose, then a trier of fact could infer that the cause of [plaintiff's
need to investigate was DB’s wrongfullyitiated foreclosure proceedings”).
Knechtfoundthatinvestigative expenseagerean injury under th€PA despite the
defendants’ argument thdahe cause of Mr. Knecht's injury was his default, not
their wrongdoing.”Id. In addition to injury to property, the Pewitts have pkxhd
that they incurred investigation expenses, expenses from taking time off from
work, travel expenses, and attorney feB€F No. 11 at 29. These allegations are
also sufficient to showa plausible allegation of injury under the CPRurther, as
in Knechtand as pleagtl by the Pewitts, these injuriesowld plausibly have been

caused by the Defendantdlegedlywrongful foreclosure.The Court concludes

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
DISMISS~ 13
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that the Pewitts have pleadisufficient facts to allegeranjury from Defendants’
allegedly unlawful andineligible transfeof the Note and Deed of Title.

C. Whether the Pewitts have Pleadd Sufficient Facts Demonstrating an
Impact on the Public Interest from Defendants’ Alleged Violations of
the Washington Deed of Trust Act

Defendants argue that the PewitiBeged unfair or deceptive acssemming

from technical violations of th&/ashingtorDeed of Trust Act failinder Rule
12(b)(6)as the Pewitts “plead no facts which demonstrate an impact on the puk
interest.” ECF No. 3 at 11To the contrary, the Pewitts’ complaint stteat

[BONY]'s unfair or deceptive acts impacted the public interest in that

the unfair or deceptive acts were committed in the course of [BONY]'s

business and as part of a pattern or generalized course of conduct where
the same or similar unfair or deceptive acts were repeated by [BONY]

prior to the abowdisted unfair or deceptive acts. Further, there exists a

real and substantial potential for repetition of [BONY]'s conduct in the

future in that the aboviksted unfair or deceptive acts are part of

[BONYT's pattern or generalized course of conduct.

ECF No. 11 at 29;see alsad. at 35-36 (same concerning Peak Foreclosure).

Further, the Pewitts pleadthat “Defendant$sic] actions are part of their

respective common course of conduct and have caused similar damages to pg

thousands of othdsic] in Washington State.ld. at12. Although the Pewitts do

not allege apecific number of similarly harmed parties, they do note that BONY

“is one of the largest lenders and/or beneficiaries of deeds of trust in the nation

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
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well as in the state of Washingtaend that “Peak Foreclosure is one of the larges

providers of @fault servicing solutions in Washington Staté&d” at 16.

Whendetermining whether aalleged unfair or deceptive dtasan impact
on the public interest, the Court mgshsider the followng factors?(1) [w]ere
the alleged acts committed in the course of defendant’s business?; (2) [d]id
defendant advertise to the public in general?; (3) [d]id defendant actively solicit
this particular plaintiff, indicating potential solicitation of othersthd] (4) [d]id
plaintiff and defendant occupy unequal bargaining positiok$&igman 105
Wn.2d at 79691. “[N]ot one of these factors is dispositive, nor is it necessary th
all be present.”ld. at 791.

In Bain, the Supreme Court of Washingtomifa that “there is considerable
evidence that MERS is involved with an enormous number of mortgages in the
country (and our state), perhagmmany as half nationwiddf in fact the language
Is unfair or deceptive, it would have a broad impa&din, 175Wn.2d at 118.
Although the alleged violations of the Deed of Trust Act are specific to the
Pewitts’ mortgage and subsequent foreclosure, the Pewittahegedthat
BONY and Peak Foreclosummmitted these violations as part of their general
course of conduds large corporations in the mortgagel foreclosurendustries
ECF No. 11 atl16,29, 35-36. Similar toBain's analysis of MERSthealleged
violations of the Deed of Trust Act, ihtair or deceptivegould have a broad

impacton other mortgagst The Pewitts have pleadsufficient facts showing a

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
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plausible impact of the alleged deceptive diaurviolations of the Deed of Trust
Act on the public at large

Defendantargue that the alleged violations of the Deed of Trust Act affec
no one but the Pewitts and therefore do not impact the public intetestever, at
the Rule 12(b)(6) stage, a plaintiff must only demonstrate that their claim is
plausible towvithstand a ration to dismissSeelgbal, 556 U.S. at 67.8The Pewitts
allege that Defendants committed these violations imn tdoeirse of business. ECF
No. 1-1 at 29, 3536. Defendants’ citation t&hugart v. GYPSY Official No.
251715 2:14CV-1923 RSM, 2015 WL 19653 (W.D. Wash. May 1, 2015), is
unavailing. InShugart the court found that “Defendants’ Answer and
Counterclaim is devoid of any facts sufficient to meet the public interest prong.
Id. at *3. As the Pewitts have pleadfacts indicating that the Defenuts’
conduct extended begdthe Pewitts mortgage and foreclosure, the instant case
distinguishable fronshugart Although the Pewitts wilhave to provide further
evidence concerning the exteott BONY and Peak Foreclosuseoperations to
prevail at tial, the Pewitts havel@adedsufficient facts to allega plausible impact
on the public interestnderRule 12(b)(6).

V.  Breach of ContractCause of Action

BONY arguesthat the Pewittsbreach of contract cause of action must be

dismissedecause (1lthe Pewitts have failed to allege the breach of a specific

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
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contractual term and (2he Pewittsown breach of the Deed of Trust precludes
them from asserting a breach of contract actie@F No. 3 at 1214.

“A breach of contract is actionabbaly if the contract imposes a duty, the
duty is breached, and the breach proximately causes damage to the clahiwant.”
Indep.Forest Mfrs.v. Dep’t of Labor and Indus78 Wn. App. 707, 712 (1995).
“Although there is a duty of good faith and fair dealing implied in all existing
contracts, we have consistently held there is no-flising’ duty of good faith
and fair dealing that is unattached to an existing contr&atystone Land & Dev.
Co. v. Xerox Corp.152 Wn.2d 171, 177 (2004The duty exist onl “in relation
to performance ch specific contract termBadgett v. SeState Bank116 Wn.2d
563, 570(1991) see also Donald B. MurghContractors, Inc. v. King ., 112
Wn. App. 192, 197 (2002) (“A duty of good faith and fair dealing is dedmed
exist in every contract, but it arises only in connection with the performance of
specific contract obligationdf no contractual duty exists, there is nothing that
must be performed in good faith.”)

The Pewitts argue that BONY violated Paragraph 16 of the Deed of Trus
ECF No. 7 at 1819, whichstates that “[t]his Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is
located. All rights and obligations contained in this Security Instrumeisuéject
to any requirements and limitations of Applicable LawtCF No. 31 at 12 The

Pewitts argue that this provision imposes on BONY “an express duty to comply

ORDERGRANTING IN PART AND DENYING IN PART MOTION TO
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with Washington law in enforcing its rights under the Deed of Trust and an imp
duty of good faith and fair dealing in so enforcing.” ECF No. 7 at 19.

The Court does natgree with the Pewittsnterpretation of Paragraph 16.
Paragraph 16 is titled “Governing Law, Severability, Rules of ConstructieGF
No. 31 at 12. It is merely a choicef-law provision that does not impose any
additionalor independentontractual rights or dutiether courtsnterpreting
identical contracprovisions have reached the same conclusgeeUzodinma v.
JPMagan Chase Bank, N.A3:13CV-5010L, 2014 WL 4®5367,at *4 (N.D.

Tex. Aug. 14, 2014) (“These paragraphs outline the governing law of the Deed
Trust. This language does not imply that if a party to the contract violates a sta
or federal law, it also breaches the contractThis argument yieldan absurd
result, as any violation of any state or federal law would automatically be a bre
of contract, and is not reflected in the language of the Deed of Tr@&tg)s v.
Countrywide Home Loans, Ind.:10-CV-00590, 2010 WL 4365884, at *7 (N.D.
Ohio Oct. 28, 2010) (noting that “the choice of law provision is meant to dictate
the law that will govern disputes related to the mortgaijés not meant to
incorporate the law at large”)lhis understanding is confirmed by Washington
State contract primgles. See Boguch v. Landover Carp53 Wn. App. 595, 615

(2009) (“If a party alleges breach of a duty imposed by an external source, suc
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a statute or the common law, the party does not bring an action on the contract

even if the duty would not exist the absence of a contractual relationship.”).

The Pewitts’ complaint alleges that a wadanging slew of BONY’s actions
were not in good faith, did not constitute fair dealing, and were not in compliang
with Washington State lawECF No. 11 at 36-34. However, as correctly noted
by Defendants, the complaint never alleges a violation of a specific provision o
the Deed of TrustECF No. 3 at 13Under Washington State contract law, an
allegation that a party breached the duty of good faith and fair dealing must be
relation to a specific provision of the contraBiee Badgettl16 Wn.2d at 570As
the Pewitts have failed to alie that BONY breached these duireselation to
any specific provision of the Deed of Trust, the Court finds that the Pewitts hay,
not plea@d sufficient facts to maintain their breach of contract action.

Further, under Washington State contract law, “[i]f a contract requires
performance by both parties, the party claiming nonperformance of the other i
establish as a mattef fact the party’s own performanceWillener v. Sweeting
107 Wn.2d 388, 394 (1986).he Supreme Court of Washingtalsohasnoted
that “[i]t is true that one who seeks to enforce the terms of a contract against
another or to recover damages forltiheach of a contract by another must show
that there has been no breach on his own p&owns v. Smith169 Wn. 203, 206
(1932). Here, the Pewitts admitted that they “became delinquent on their loan

obligations.” ECF No. 11 at 22. As correctly noted bpefendants, the Pewitts’
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admission of their own breach and Aoerformance precludes them from assertin
a breach of contract action against BONYeeECF No. 3 at 13.

The Pewitts’ counterarguments are unavailifige Pewitts cité&tate v.
Trask 91 Wn. App. 253 (1998), for the proposition that “[tjhe nonperformance

(breach) of a promise made by A does not necessarily excuse the performancsg

different promise made by B. .A’s nonperformance (breach) renders A liable for

damages; it does not, howeyexrcuse B’s performance of the other promise.”
at 273. The Pewitts however conflate the separate issues of whether BONY wz
excused from performing under the Deed of Trust and whether the Pewitts can
maintain a breach of contract cause of actibhe Pewitts’ breach may not excuse
BONY'’s performance, but it does strip the Pewitts of their ability to seek money
damageshrough areach of contractause of action

VI. Leave to Amend Complaint

In the Ninth Circuit, “a district court should grant leave to amend even if 1
request to amend the pleading was made, unless it determines that the pleadir
could not possibly be cured by the allegation of other fadtsgez v. Smitl203
F.3d 1122, 113(th Cir. 2000).

The Court finds that leave to amend would be futiider these
circumstancesAs discussed above, the Pewitts’ breach of the Deed of Trust sti
them of the ability to bring a breach of contract action against BOANY.

opportunity to amend the complaint would be futile, as no amendment can alte
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Pewitts’ admis®n concerning their defaultAs such, the Court will not grant the
Pewitts leave to amend their complaint and their breach of contract cause of a(
Is dismissed with pragice.

Accordingly,IT IS HEREBY ORDERED that Defendants’ Motion to
Dismiss ECF No. 3 is GRANTED IN PART AND DENIED IN PART . The
Pewitts’ breach of contract cause of actiodigsnissed with prejudice

The District Court Clerk is directed to enter this Order and provide copieg
counsel.

DATED this 4th day ofNovember2015.

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
Chief United States Districtudge
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