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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JIN ZHU,
NO. 2:15-CV-00183-JL
Plaintiff, Q
MEMORANDUM OPINION AND
v ORDER RE: MOTIONS FOR
. SUMMARY JUDGMENT
NORTH CENTRAL EDUCATIONAL
SERVICE DISTRICT - ESD 171,
Defendant.
. Introduction

BEFORE THE COURT is Plaintiff's Motion for Partial Summary Judgment (E
No. 31) and Defendant North Central Educational Service District ESD 171's (“ESL
171") Motion for Summary Judgment (ECF No. 34). In his Motion for Partial Summ

Doc. 74

CF
)
ary

Judgment, Plaintiff seeks a finding of a disparate impact violation of the Washington Lay

Against Discrimination (“WLAD”) and a violation of the Washington State Public
Records Act (“PRA”). ESD 171 opposed the Moti&ee(ECF No. 36). On June 16,
2016, Plaintiff filed a ReplySee(ECF No. 38).

In its Motion for Summary Judgment, ESD 171 seeks dismissal of all of Plaintiff's

claims.See(ECF No. 34). Plaintiff filed a Response opposing the Motion and assert
genuine issues of material fact exist precluding dismissal of all cl8eeECF No. 39).
ESD 171 filed a Reply. (ECF No. 40). Oral argument on ESD 171's Motion was hej
July 29, 2016. Michael Love argued on belwdlPlaintiff and Jerry Moberg argued for
ESD 171. This Order memorializes the court’s rulings on the Motions.

Il

ORDER -1

ng

ard o

Dockets.Justia.

com


https://dockets.justia.com/docket/washington/waedce/2:2015cv00183/69091/
https://docs.justia.com/cases/federal/district-courts/washington/waedce/2:2015cv00183/69091/74/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

lI.  Background and Procedural History
In summary judgment proceedings, the fastsviewed in a light most favorable
the non-moving party.
A. The Parties

Plaintiff was born in China and immigratealthe United States in 2004. (ECF No.

31-3 at 2). From 2006 to 2012, Plaintiff was employed as a math teacher in the
Waterville School District. (ECF No. 31-3 §8). On September 28, 2010, Plaintiff fileg
a race discrimination and retaliation suitiagt Waterville School District and its
superintendenSee Zhu v. Waterville School District No. 209, eth. 2:10-CV-
00333-LRS (E.D. Wash.). Plaintiff settled thiggation on March 132012, and resigne
his position with the Waterville School District as a condition of the settlement
agreement. (ECF No. 31-3 at 7).

ESD 171 is one of nine educational service districts in the state of Washingtg
created by statute to: “(1) Provide cooperative and informational services to local s
districts; (2) Assist the superintendent of public instruction and the state board of
education in the performance of their respecstatutory or constitutional duties; and (|
Provide services to school districts and to the Washington state center for childhoag
deafness and hearing loss and the schodh#&blind to assure equal educational
opportunities.” RCW 28A.310.010. ESD 171's boiardllowed, upon request of a schc
district served by the ESD, to “provideaperative and informational services not in

n
choo

3)
d

ol

conflict with other law that provide for éhdevelopment and implementation of programs,

activities, services, or practices that supploe education of preschool through twelfth
grade students in the public schools or sugdport the effective, efficient, or safe
management and operation of the school distn districts served by the educational
service district.” RCW 28A.310.200(7). ESD 171 serves 29 school districts: Methoy
Valley, Oroville, Tonasket, Omak, Npelem, Okanogan, Grand Coulee Dam,
Bridgeport, Brewster, Pateros, Mans8tehekin, Lake Chah, Entiat, Cascade,
Mansfield, Coulee-Hartline, Watervill@rondo, Cashmere, Wenatchee, Eastmont,
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Palisades, Quincy, Ephrata, Soap Lake, Wilson Creek, Moses Lake, and V&alen.
Washington State School Districts Map, Washington State Office of Superintenden
Public Instruction, http://www.k12.wa.us/p&Maps.aspx (last visited August 19, 201,
B. The Math-Science Specialist Position

ESD 171 posted a job opening announcement for a Math-Science Specialist
opening on May 25, 2012, and closed on Jl#he?2012. (ECF No. 35-1 at 25, 33-35).
The job posting stated the minimum quakfiions included: a bachelor’s degree in
education or related science field; threans of experience teaching mathematics anc
science; and effective oral and writtemuaunication skills. (ECF No. 35-1 at 33). The
preferred qualifications included: mastedisgree in education or related math and
science field and five years teaching mathBos and/or science; significant successfu
experience teaching math and/or sciemutaacher leadership with multiple grade
bands and vertical teams; and experiene@aging workshops and special events. (E(
No. 35-1 at 33). The job posting stated to apply, applicants must submit a cover let
resume, three current letters of recommendatnd an application form from the Sche
District. (ECF No. 35-1 at 33).

On May 30, 2012, Plaintiff applied ftine Math-Science position with ESD 171
submitting an employment application and the required supporting materials. All
applications were screened by ESD 171 s(&CF No. 35-1 at 7). There were five
candidates for the Math-Science position, four of which met the minimum qualificat
(ECF No. 35-3 at 18). Plaintiff, alongtw Andrew Hickman and Jeremy Kelley were
chosen to be interviewed for the position. (ECF No. 35-1 at 7).

On June 19, 2012, all three individualere interviewed by a panel of ESD 171
employees consisting of Mechelle LaLan@&dy Duncan, Mary Jane Ross (formerly
math and bilingual English as a Secdrashguage teacher for ESD 171), and Suzanne
Reister (currently the Ass@te Executive Director, HR/@rkers’ Comp/Unemployment
for ESD 171). (ECF No. 35-1 at 17); (ECF No. 39-3 at 55-90). Each interview laste
minutes. (ECF No. 35-1 at {7). During the interviews, the panel members took note
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each candidate’s answers to questions. (HGF35-1 at {/8). After the interviews were
completed, the interview panel discusseglrthotes and reached a consensus on who
hire. (ECF No. 35-1 at 18). Each memlsted Hickman as the top candidate, Kelley &

the second choice, and Plaintiff as the Istwated candidate. (ECF No. 35-1 at 118-9).

On June 28, 2012, Hickman was hiredtfe Math-Science position. (ECF No. 35-1 a
16); (ECF No. 39-2 at 144).

On February 6, 2014, Plaintiff semietter to ESD 171 wherein he alleged
Hickman made a false statement of his professional qualifications to obtain the Ma
Science position in violation of the Washington Administrative Code. (ECF No. 39-
117). Plaintiff attached the interview nofesm the panelists to support his claim that
Hickman falsely stated he had taughtiedels (elementary school, middle school, and
high school)See(ECF No. 39-3 at 118-22). ESD 171 Superintendent McBride recei
the letter and responded by letter dated February 19, &Gitthg he determined
Washington Administrative Code section 182-050 is “not applicable” because “[i]t
pertains only to those employed in a certificated position.” (ECF No. 39-3 at 123).
C. Regional Science Refurbishment Assistant Position

On March 28, 2013, ESD 171 posted an opening for a Regional Science
Refurbishment Assistant, a part-timangorary position which closed “when filled.”
(ECF No. 35-1 at 37). The required qualifications included a high school diploma a
experience organizing inventory. (ECF.N&b-1 at 37). The preferred qualifications
included experience managing materials and working in a school, warehouse, or
purchasing/receiving environment. (ECF No.13&t 37). To apply, applicants needed
provide a cover letter, resume, three cuoirtetters of recommendation, and complete
ESD 171's application form. (ECF No. 35-1 at 37).

On April 1, 2013, Jesse Swider, a Caucasegmale, applied for the Refurbishment

Assistant position. (ECF No. 31-2 at 110)eS&ubmitted a letter, but was not required
submit letters of recommendation because she previously worked for ESD 171 ang
abilities were known. (ECF No. 35-1 at 113).i&sv was the first person to contact ES
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171 concerning the Refurbishment position. (ECF No. 35-1 at {12).

On April 3, 2013, Plaintiff emailed Reister stating his interest in the Refurbishment

Assistant position and asking whether he neededsubmit his application. (ECF No.
31-3 at 230). On April 4, 2013, Reister responded, informing Plaintiff all she would
is a letter of interest for the position. (EGIE. 31-3 at 230). On April 5, 2013, Plaintiff
sent Reister a letter of interest dnd updated resume. (ECF No. 31-3 at 229).

In addition to Plaintiff and Swider, twather individuals applied for the position.
(ECF No. 31-2 at 60-61). Plaintiff was the only one of the four candidates to submif
letters of recommendation. (ECF No. 35-1 at 714).

There was no interview process for filling the Refurbishment Assistant positid
After she submitted her application, Swideas taken to the center and the job was
explained to her. (ECF No. 35-1 at 115).

On April 16, 2013, Plaintiff emailed Suzae Reister, Managing Director at ESD

171, to see when interviews for the Refghmnent position would take place. (ECF Na.

31-3 at 44). Reister responded, stating: “We are currently working out details on th
(ECF No. 31-3 at 44).

On April 17, 2013, Swider signed a Internal Revenue Service W-4 form for the

Refurbishment position. (ECF No. 31-2 at 112). On April 18, 2013, Plaintiff was
informed he was not selected for the Rbisinment position. (ECF No. 31-3 at {15).
On July 11, 2013, Plaintiff sent a letter to ESD 171 asking why he was not se
for either the Math-Science or Refurbishmpasition. (ECF No. 35-1 at 18). On Augu
8, 2013, Reister responded by letter, statingkktian and Plaintiff were both qualified f
the Math-Science position, but HickmardHatronger qualifications” in a number of
specific areas. (ECF No. 35-1 at 18). Reting the Refurbishment position, Reister
explained: “[g]iven the temporary andrpéme nature of the position and prior to
receiving any applications the decision waslento review individual packets in the
order received; review applicant qualificats; and if the applicant met the minimum
gualifications, he/she would be taken to teirbishment center for an on-site visit to
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see if it was a good match for both the canidand center coordinator.” (ECF No. 35-
at 18). Because Swider, the first candidategt‘the criteria required above... [n]o furth
candidates were screened or interviewggdhis position.” (ECF No. 35-1 at 18).

The process used to fill the Refurbishmpasition has been termed “first come,
first served.”See(ECF No. 31-1 at 38). This pramiis used “on occasion” when “an
emergency may require.” (ECF No. 31-2 at.33wever, “this particular position or a

part-time refurbishment helper out there, that’s the only time” ESD 171 used a “firsg

come, first served” practice to fill sbh a position. (ECF No. 31-2 at 70).
D. Plaintiff's Public Records Act Request

On January 13, 2014, Plaintiff submitt@gublic records request for “a copy of
North Central ESD’s programs (effective prior to June 21, 2012) that encouraged ti
school districts in North Central Washington to employ minority teachers and/or thg

aimed to increase minority staff in the B8D.” (ECF No. 31-2 at 140). On January 22

2014, Reister, on behalf of ESD 171, seldtter to Plaintiff acknowledging receipt of
his public records request, and stating “[w]e estimate the time of response will be
approximately February 27, 2014... based upemeed to locate and assemble the
records requested and/or to determine eany of the requested records are exemy
from public disclosure.” (ECF No. 31-2 at 142).

Reister spoke to legal counsel for ESD 171 “about the programs that Mr. Zhu
referring to determine whether we had anything responsive to his request.” (ECF N
1 at 119). Reister “looked to see if | cotiltd a program that we had.” (ECF No. 35-1
119). Reister “thought that Mr. Zhu was askfor programs... one of the services we
provide.” (ECF No. 35-1 at 120).

On February 27, 2014, Reister sent a ldtd?laintiff informing him “[tlhere are
no records responsive to your request. Etlogal Service Districts are not required to
have affirmative action programs.” (ECF No. 31-2 at 144).

On August 18, 2015, during the course atdivery in the instant matter, Plaintif
requested ESD 171 to: “Produce each ESD LT p®licy, practice, or procedure that
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relates to or is associated with discmadion, equal opportunitgnd/or retaliation that
was in effect during the January 1, 20t2May 1, 2013 timeframe.” (ECF No. 17-1 at
9). On October 28, 2015, ESD 171 respahdeentifying responsive documents,
including “5600 P-1 Affirmative Action” antb600 Affirmative Action.” (ECF No. 17-1
at 9); (ECF No. 17-1 at 16-18).

E. Plaintiff's Subsequent Job Applications

After Plaintiff resigned from his teatty position with the Waterville School
District, he applied for several other positioni$h school districts located within ESD
171, detailed below. ESD 171 was natdily involved in those matters.

In April 2012, Plaintiff applied for a Ml Teacher and a Science Teacher positjon
with the Wenatchee School District. (ECF No. 39-5 at {135, 37). Plaintiff was not gjven
an interview for either position. (ECF No. 39-5 at 135, 37).

On May 21, 2012, Plaintiff applied for two Math Teacher positions with the
Wenatchee School District which emplzasi Advanced Placement math teaching
experience. (ECF No. 39-5 at {39). He wasgma¢n an interview for either of those
positions. (ECF No. 39-5 at 139).

On May 23, 2012, Plaintiff applied for a Non-Continuing Math/Science Teacher
position (.33 FTE) with the Wenatchee Schbdtrict. (ECF No. 39-5 at {42). He was
not given an interview for the position. (ECF No. 39-5 at {42).

On May 23, 2012, Plaintiff also algd for a Reopened High School Summer
School Lead Teacher position with the Wehate School District and was not given a
interview for that position. (ECF No. 39-5 at 144).

On June 8, 2012, Plaintiff applied for a Jr/Sr High School Math Teacher position
and a High School Science Teacher position wéhBrewster School District. (ECF No.

—

<

39-5 at 745). He was not given an interview for either position. (ECF No. 39-5 at 145).

On June 14, 2012, Plaintiff applied fardawas not given an interview for a Middle
School Science Teacher position and a Middle School Math Teacher position with the
Lake Chelan School District. (ECF No. 39-5 at 46).

ORDER -7
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On August 8, 2012, Plaintiff applied fonéwas not selected to interview for a

Middle School Math Intervention Teacher position with the Bridgeport School District.

(ECF No. 39-5 at §47). On August 10, 2012, ESD 171 Superintendent Richard Mcl
made a phone call to the Bridgeport School District. (ECF No. 39-3 at 180).
Superintendent McBride cannot recall talixito anyone else at Bridgeport besides

Superintendent Sattler over the last couplgezirs. (ECF No. 39-3 at 102). Sattler could
not recall what he and McBride spoke abowithat date. (ECF No. 39-3 at 145). Sattle

and McBride “talk about a lot of issues, a lot of things that are happening in our sck
district. (ECF No. 39-3 at 144). Their convdisas occur “not that often.” (ECF No. 39
3 at 146-47).

On August 10, 2012, Edith Sattler, Supermdent Sattler's mother, applied for tl
Math Intervention position with Bridgeport School District. (ECF No. 39-3 at 182). N

Sattler and Plaintiff were the only applicants for the position. (ECF No. 39-3 at 197).

Sattler was selected for the position. (ECF No. 39-3 at 198).

On or about September 7, 2012, Piffimpplied for and was not given an
interview for a Science and Math Teacl2012-2013 position with the Methow Valley
School District. (ECF No. 39-5 at 50).

On October 18, 2012, representatives from ESD 171, Bridgeport School Dist
Wenatchee School District, Methow Valleyi®ol District, Waterville School District,
Lake Chelan School District, Brewster Schbadtrict, and Mansfield School District m
for a Superintendents’ Advisory Committee meeting. (ECF No. 39-3 at 115). Reists
reported to the committee regarding a meetirgled with the claims team and attornq
(ECF No. 39-3 at 116).

On March 5, 2013, a phone conversatietween McBride and the Bridgeport
School District took place. (ECF No. 39-3 at 181).

On March 28, 2013, Plaintiff applied fand was not selected for a Middle Schqgol

Math Intervention Teacher position with the Bridgeport School District. (ECF No. 3¢
151).

ORDER -8

Bride

L4

r
100l

—

e

Ms

rict,

D

ot

1%
<

D-5 a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

On or about April 8, 2013, Plaintiff apptidor and was not selected to interview
for a Middle School Science Teacher positrath the Bridgeport School District. (ECF
No. 39-5 at 1154, 56).

On May 14, 2013, Plaintiff emailed tiBridgeport Superintendent, Scott Sattler,

asking if the two positions had been filldECF No. 39-5 at 75). Superintendent Sattle

responded stating both positions had been filled. (ECF No. 39-5 at 75). The only

individuals who applied for the Math Imtention position were Plaintiff and Frank Lynn

Moore, Il. (ECF No. 39-3 at 198). Howay&loore did not apply until August 2, 2013.
(ECF No. 39-3 at 160).

L4

r

On May 30, 2013, Plaintiff applied and was not given an interview for a substitute-

certified position with Mansfield School District. (ECF No. 39-5 at 159).

On July 8, 2013, Plaintiff applied fond was not given an interview for a 9-12
Science Teacher position with Brewsteh&al District. (ECF No. 39-5 at 159).

On April 28, 2014, Plaintiff applied fand was not given an interview for a

Summer Program Academic Lead position and Summer Program Academic Coordinatc

position with the Orondo School District. (ECF No. 39-5 at 163).
lll.  Legal Analysis
A.  Summary Judgment Standard

The purpose of summary judgment is toid unnecessary trials when there is no

dispute as to the material facts before the cNorthwest Motorcycle Ass'n v. U.S. De
of Agriculture, 18 F.3d 1468, 1471 (9th Cir. 1994). The moving party is entitled to
summary judgment when, viewing the evidence and the inferences arising therefro
the light most favorable to the nonmoving party, there are no genuine issues of m
fact in dispute. Fed. R. Civ. P. EAnderson v. Liberty Lobby, Ir, 477 U.S. 242, 252

Ot.

m in
erial

(1986). While the moving party does not havelisprove matters on which the oppongent

will bear the burden of proof at trial,&i nonetheless bear the burden of producing
evidence that negates an essential eleofethie opposing party’s claim and the ultima
burden of persuading the court no genuine issue of material fact Nissan Fire &
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Marine Ins. Co. v. Fritz Compani, 210 F.3d 1099, 1102 (9th Cir. 2000). When the
nonmoving party has the burden of proof at trial, the moving party need only point
there is an absence e¥idence to support the nonmoving party’s cDevereaux V.
Abbe), 263 F.3d 1070, 1076 (9th Cir. 2001).

put

Once the moving party has carried its burden, the opponent must do more than

simply show there is some metaplogdidoubt as to the material facMatsushita Elec.
Indus. Co. v. Zenith Radio Co, 475 U.S. 574, 586 (1986). Rather, the opposing pa
must come forward with specific facts shiog/there is a genuine issue for tridd.).

Although a summary judgment motion is to be granted with caution, it is not a

disfavored remedy: “Summary judgment procedure is properly regarded not as a
disfavored procedural shortcut, but ratheaasntegral part of the Federal Rules as a
whole, which are designed to secure tist, jspeedy and inexpensive determination of
every action.’Celotex Corp. v. Catre, 477 U.S. 317, 327 (1986) (citations and
guotations omitted).

B. 42U.S.C.8§1981

'ty

Plaintiff brought both discrimination and retaliation claims against ESD 171under

42 U.S.C. § 1981. ESD 171 sought summary judgment on these claims claiming there i

no evidence an official policy or customBED 171 caused Plaintiff's alleged injury.
Even if such a policy or practice eted, ESD 171 asserts Plaintiff's federal
discrimination and retaliation claims fail on the merits.

Under 42 U.S.C. 8§ 1983, municipalities canbetheld liable under the theory of
respondeat superioMonell v. Department of Social Services of City of New ,YA8&
U.S. 658, 691 (1978). A municipality can only be held liable if “action pursuant to
official municipal policy of some nature caused a constitutional tad.). (The Ninth
Circuit has extended the reasonindviinell to hold there is neespondeat superior
liability under 42 U.S.C. § 1981 against state acteesleration of African American
Contractors v. City of Oaklan®6 F.3d 1204, 1215 {Xir. 1996).

There are three ways to establish municipal liability uindienell. The plaintiff

ORDER - 10
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may prove: (1) an employee committed the constitutional violation “pursuant to a fqg

rmal

governmental policy or a longstanding practice or custom which constitutes the standar:

operating procedure of the local governmental entity”; (2) the constitutional tort was

committed by “an official with final policynaking authority and that the challenged
action itself thus constituted an act of official governmental policy”; or (3) “an officia
with final policy-making authority ratifié a subordinate’s unconstitutional decision or
action and the basis for itGillette v. Delmore979 F.2d 1342, 1346-47"(€ir. 1992)
(internal quotation marks and citations omitted).

When a plaintiff alleges a policy as the basis of the claimed constitutional
violation, that party must identify the pofiso “a municipality is held liable only for
those deprivations resulting from the decisions of its duly constituted legislative bot
of those officials whose acts may fairly &&d to be those of the municipalitdard of

D

ly or

County Com’rs of Bryan County, OKl. v. Brava20 U.S. 397, 403-04 (1997). An alleged

“custom” which has not been formally approved may be actionable if “the relevant
practice is so widespread tashave the force of law.Id. at 404);see alspTrevino v.
Gates 99 F.3d 911, 918 (0Cir. 1996) (“Liability for improper custom may not be
predicated on isolated or sporadic incidents; it must be founded upon practices of
sufficient duration, frequenand consistency that the conduct has become a traditio
method of carrying out policy.”). Some Circuits hold the existence of a policy forbid
the alleged constitutional violation is rtefense when the evidence shows the anti-
discrimination policies are not followe8ee Daskalea v. District of Columb27 F.3d
433, 443 (D.C. Cir. 2000) (“a ‘paper’ policy cannot insulate a municipality from liabi
where there is evidence ..atlthe municipality was deliberately indifferent to the
policy’s violation.”); Ware v. Jackson County, Md50 F.3d 873, 882 {Cir. 1998)
(“[T]he existence of written policies ofdefendant are of no moment in the face of
evidence that such policies arather followed nor enforced.”).

The parties agree ESD 171 is a municipal government agéaefCF No. 19 at
11); (ECF No. 22 at 11). Plaintiff assettie policies at issue causing disparate treatm
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discrimination are: (1) the “first come, first served” hiring practice regarding the
temporary Refurbishment position; (2) “deliberate indifference to its [ESD171's]
Affirmative Action policies/procedures”; and (3) “deliberate indifference to [ESD 17
undertakings with the government that regumplementation of Affirmative Action
programs.” (ECF No. 39 at 15). For the reassetdorth below, Plaintiff failed to identif]
a policy or practice which caused his alléggury and summary judgment on Plaintiff
federal discrimination and taiation claims is Granted
1. “First Come, First Served”

Plaintiff admitted the “first come, first served” practice is not based on a writte

policy and asserted it has never been wékdr than for the Refurbishment position.
(ECF No. 39 at 17). This practice, usedyomhe time, is not a “policy or custom” as
defined above. Additionally, as set forth below in the discussion of Plaintiff's state |
claim, the “first come, first served” prac#i does not disparately impact minorities. Fo
these reasons, the “first come, first servedictice does not constitute a policy or cust
from which ESD 171 may be found liable under 42 U.S.C. § 1981.

2. Affirmative Action Policies

ESD 171 has affirmative action policiesplace requiring affirmative action
reporting to the district’'s board, compiling a list of employment agencies to notify fe
and minorities of openings, and submitting a repbfemale and minority applicant dai
(ECF No. 17-1 at 16-18). Because Plaintiff sserting the failure to follow these policic

e\

om

male
a.
pS

as the basis of his § 1981 claim, he must show such failure caused or was “the moying

force” behind the discrimination and retaliati®®ee Chew v. Gate37 F.3d 1432, 1444
(9" Cir. 1994) (quoting in paitonell, 436 U.S. at 694).

Even if the court accepts Plaintiff' satacterization of ESD 171's noncomplianc
as “deliberate indifference,” Plaintiff faildd link such noncompliance with the failure
hire him. For example, he does not show Hailng to submit annual reports or post g
openings to minority hiring agencies catdi$em to be passed over by the interview
panel. Plaintiff was able to apply forettMath-Science job and was interviewed. The
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policy at issue does not speak to anythirigich would have impacted the interview
panel’s process of selecting a candidatdlie Math-Science position from the availab
candidates. Because there is no evidenagelhwdould reasonably infer the failure to
follow specific affirmative action policies caed discrimination or retaliation against

e

Plaintiff, his 42 U.S.C. § 1981 claims cannot be based on this alleged noncompliance.

3. Affirmative Action Regulations

ESD 171 has entered contracts requiring compliance witr,alia, 41 C.F.R. §
60.See(ECF No. 39-2 at 41, 50, 58, 65). ESD 171 Superintendent McBride admitte
ESD 171 was not currently in compliance withC.F.R. § 60 in relation to “quantitativ
analyses.” (ECF No. 39-2 at 25ge41 C.F.R. 8§ 60-2.10(b)(1). McBride also admittec
not having any specific programs encouraging ESD 171 to increase minority staff.
No. 39-2 at 19-20). Although ESD 171 places openings in newspapers across the
and college campuses, there is no emphasis on soliciting applications from minorit
(ECF No. 39-2 at 19).

It is not sufficient for Plaintiff to rais an inference that the failure to have
programs encouraging minority representatiotheaworkforce could cause the intervie
panel to discriminate against Plaintiff. both of the out-of-Circuit cases relied upon, t
Circuits required a showing of “deliberate indifferenceee Daskalee227 F.3d at 441-
42;Ware 150 F.3d at 880. “[D]eliberate indifference’ is a stringent standard of faul
requiring proof that a municipal actor disregarded a known or obvious consequenc
action.”Brown, 520 U.S. at 410.

Plaintiff did not present evidence or argument showing ESD 171's failure to
iImplement programs encouraging minority representation as set forth in the Code ¢
Federal Regulations amounts to disregarding a known or obvious risk minority
candidates would not be hired. In an attetogupport this argument, Plaintiff presenty
statistical evidence allegedly showing undepresentation of minorities in ESD 171's
workforce.

Plaintiff's statistical evidencehews the ESD 171 workforce is over 90%
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Caucasian and there are no Chinese or Asigiioy@es. (ECF No. 39-1 at 12). In light
the nearly 50% minority student population within ESD 171, Plaintiff argues these
statistics create an inference of discriminatory intent. (ECF No. 39 at 10). However
2015, the general population of three d thur counties comprising ESD 171 was 0V¢
90% Caucasian, with the other county being 82% Cauca3en.
http://www.census.gov/quickfacts/table/PST045215/53007,53017,53047,53025 (la|
accessed August 17, 2016). Residents of Asian decent comprised only 1% of the €
population in those four countieSeg(id.). Statistics “must show a stark pattern of
discrimination unexplainable on grounds other than [radehfon v. Republic Silver

State Disposal, Inc292 F.3d 654, 663 {SCir. 2002) (brackets in original and citation$

omitted).

Here, the statistics presented fail to @aas inference of discrimination by under;

representation. There are no statistics shgwow many minority candidates applied f
jobs with ESD 171 in an area with a Ipercentage of minority residents. Without
information of qualified minority applicants, it is an unmerited leap to assume
discrimination in an area with an extremely low amount of minorities, much less
deliberate indifference to the discriminatoegult of not implementing affirmative actic
programs for recruitment.

4. Retaliation

Plaintiff does not point to any specific policy or custom regarding his retaliatiq

claim, nor did he suggest the retaliation lahould be treated any differently than the

discrimination claim. Additionally, Plaintiff did not present evidence of a custom of
retaliating against individuals who sue ESD 171 or other schools within the district.
Without any evidence of a district policy or custom regarding retaliation, summary
judgment on Plaintiff's 42 U.S.C. § 1981 retaliation claim is Granted.
C.  Supplemental Jurisdiction

Having dismissed the federal claims, it is within the discretion of the court to
determine whether to accept supplemental jurisdiction over the remaining state law
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claims.See28 U.S.C. § 1367(c). However, “when thes power to hear the case unde

8

1367(a), the district court may exercise supplemental jurisdiction over state law claims

without sua sponteddressing whether it should be declined under 8 136 A@). V.
Varian Associates, Inc114 F.3d 999, 1000 {Cir. 1997). “[T]he court is not required
to make a 8§ 1367(c) analysis unless asked to do so by a phtty.Here, neither party
raised the issue of supplemental jurisidic nor objected to this court retaining

jurisdiction over pendent state law claimghe event the federal claims were dismisse¢d.

The court also notes the state law disaniaion and retaliation claims present no new
evidence beyond that presented in suppott@#42 U.S.C. § 1981 claims. The court a
notes the extensive work done by both partiggépare for trial, which is scheduled to
commence on September 12, 2016. As the parties have not objected, the court wil
address the state law claims without conducting an analysis under 28 U.S.C. § 136
D. Washington Law Against Discrimination

1. Discrimination

The Washington Law Against Discrimination (“WLAD?”) prohibits employers
from “refus[ing] to hire any person because.oface, creed, color, [or] national origin.

RCW 49.60.180(1). To state a WLAD claim, thlaintiff must show his protected status

was a “substantial factor” ithhe adverse employment acti@ee Scrivener v. Clark
College 334 P.3d 541, 545 (Wash. 201Mackay v. Acorn Custom Cabinetry, In898
P.2d 284, 288 (Wash. 1995).

Washington has adopted thteDonnell Douglagest for WLAD discrimination
casesSee Kastinis v. Educatal Employees Credit Unip859 P.2d 26, 30 (Wash.
1993),opinion amendedt 865 P.2d 507. Under this burden-shifting test, the plaintiff
must make @rima faciediscrimination caseld.). Then, the defendant must show a

legitimate, non-discriminatory reason for the adverse actid). [f the defendant meets

its burden, the plaintiff must show the reas proffered are pretext for a discriminatory

purpose.id.).
Unlike federal statutes, WLAD allows enogkrs to be held liable under the thec
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of respondeat superioBrown v. Scott Paper Worldwide C@0 P.3d 921, 927 n.3
(Wash. 2001). Thus, the “policy or custom” requirement uiMtarnellis not applicable
to Plaintiff's state law claims.

In his Motion for Partial Summary Judgment, Plaintiff asserts a disparate impact

claim under WLAD.See(ECF No. 31). In his response to ESD 171's Motion for
Summary Judgment, Plaintiff also asserts a disparate treatment claim under WLAL
(ECF No. 39 at 15-18). ESD 171 asserts Plaintiff's Amended Complaint did not ple
disparate impact discrimination claim under WLAD. (ECF No. 40 at 12).

a) Disparate Impact

Plaintiff's Amended Complaint states a cause of action for “RCW 49.60.180
Discrimination” based on ESD71's alleged use of Plaintiff's race as a “substantial
factor” in the decision “to not hire himf@ither position.” (ECF No. 19 at {70). ESD
171 asserts this did not properly put it on notice that Plaintiff was asserting a dispa
impact claim because he did not allege“tivet come, first served” policy was facially
neutral but fell more harshly on a protected class. (ECF No. 36 at 9-10). Plaintiff ar
the allegations put ESD 171 on notice its policy was at issue; Plaintiff was bringing
refusal to hire claim; and the statute implicated the disparate impact “bona fide
occupational qualification” defense. (EGI6. 38 at 5-6). Assuming, without deciding,
Plaintiff properly pled a disparate impastaim, such claim fails on the merits.

There is no dispute the “first come, first served” policy is facially neutral as it
contains no language which would discrimeagainst members of a protected class.
Plaintiff asserts the policy falls more hagsbh minorities based on: (1) the fact Plaint
was the only minority of four applicants and he did not get selected even though he
the only applicant to submit a complete application; (2) the fact 92% of ESD 171's
employees are Caucasian; and (3) the only time ESD 171 used this policy was on
Refurbishment job. (ECF No. 31 at 13-14).

ESD 171 chose to evaluate and hire the first applicant who submitted an
application for the Refurbishment position. Plaintiff was not the first person to subn
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application. (ECF No. 31-2 at 110). Although Swider did not submit letters of
recommendation, she was excused fromréugliirement because she had worked for

ESD 171 previously and her work was well-known to ESD 171. (ECF No. 35-1 at |[13).

The fact Plaintiff was not selected was hased on his race, but rather because he w

not the first person to submit an application. His status as a minority does not raise a

reasonable inference that his race was afaotuch less a substantial factor, in the
hiring decision for the Refurbishment position.

The racial composition of ESD 171's woride is not evidence of discrimination
as discussed previousigee supr& B(3). Plaintiff did not present any evidence
suggesting other minorities had appliedgositions with ESD 171 and were rejected,

much less based on the “first come, firsved” policy. The statistical evidence does njot

raise an inference of discrimination.

Additionally, the evidence does not suggest “first come, first served” was only
used this one occasion or disparately impest&l minorities. Reister testified she could
not recall using it for a temporary position. (ECF No. 31-2 at 70). ESD 171's expert

witness stated temporary positions are often not posted and found ESD 171's hirin
practices did not discriminate against minority applicants. (ECF No. 35-3 at 1 22,

Based on this undisputed evidence, Plaintiff failed to mgkenaa faciedisparate impact

AS

~

showing. The only reason he did not get considered for the Refurbishment position was

because he was not the first person toyapidhere is no evidence his race had anything
to do with the decision or method of choosargapplicant. For these reasons, Plaintiff's

Motion for Partial Summary Judgment on this claim is Denied and summary judgm
favor of ESD 171 is Granted on this disparate impact claim.

b) Disparate Treatment

To establish a disparate treatmentrolaa plaintiff must show the defendant
treated some people less favorably than others because of their protectedlstasosv.

Qwest Communications Co., LL.815 P.3d 610, 615-16 (Wash. App. 2013). This clajm

may be established by direct evidence of discriminatory intent, or by meeting the
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McDonnell-Douglasurden-shifting test giving rise to an inference of discrimination.
(Id. at 616).

To establish @rima faciecase of disparate treatment racial discrimination und
the burden-shifting test, Plaintiff must show: (1) he belongs to a racial minority; (2)
applied and was qualified for a job for whithe employer was seeking applicants; (3)

despite his qualifications, he was rejectaald (4) the position was filled by a person npot

of the plaintiff's protected clasSee McDonnell Douglas Corp. v. Greddl U.S. 792,

802 & n.13 (1973)St. Mary’s Honor Center v. Hick§09 U.S. 502, 506 (1993).
ESD 171 asserts Plaintiff cannot makeriana facieshowing of discrimination.

However, ESD 171's brief did not consider the elements cited above. ESD 171's

argument is made in the context of 42 U.S.C. § 1981 and did not look at Washington
WLAD case law. The undisputed evidence shows the elements cited above are maet:

Plaintiff belongs to a racial minority, he met the minimum qualifications for both the

e[

he

Math-Science and Refurbishment positions, he was not hired, and the positions were

filled by a Caucasian individual. The issue isaf¥ter there is a genuine issue of fact that

ESD 171's proffered reasons for not hiring Plaintiff were pretextual. Additionally,
contrary to ESD 171's argument, Plaintiff may rely on the same evidence used to
establish higprima faciecase to prove pretext and is not required to bring forth any
additional evidencesee Milligan v. Thompspd?2 P.3d 418, 423 (Wash. App. 2002).
ESD 171 stated it did not hire Plaintiff for the Math-Science position because
“after a careful review of all candidateke hiring committee concluded that Plaintiff

was not the most qualified candidates [sic] for the position.” (ECF No. 34 at 2). Durjng

the interview, the interview panel membeltggave high scores to Hickman and rated

him as the best candidate while rankingififf as the least desirable candidate.
ESD 171 asserted Plaintiff did not get hired for the Refurbishment position

because it used a “first come, first servpdictice to fill the position. Swider was the

first person to submit an application and Wwaed. Plaintiff was not considered because

he applied after Swider.
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Plaintiff argues deeming Plaintiff least qued is pretext because the nature of
Math-Science position (being a “teach @ather” position) made Plaintiff the most
gualified individual for the position based on results in his prior teaching poSeen.
(ECF No. 39 at 16-17). ESD 171's expert witness reviewed the qualifications of bot
Plaintiff and Hickman and found “there wa significant difference in experiences...
[and] a qualitative difference in the relevancetddir experience as it related to the rolg
of the Math-Science Specialist position” irvéa of Hickman being more qualified. (EC
No. 35-3 at 16-18). Plaintiff did not submit expert testimony to rebut ESD 171's ¢
witness.

Plaintiff argued the statistics concerning racial composition of ESD 171's
workforce shows the proffered reasons are pretext. As previously addressed, the

the

h

\1%4

F
Xper

statistical evidence only shows a high percentage of Caucasian employees, but does nc

give any information whereby the court can infer minority applicants applied and w
rejected for employment on the basis of r&se supr& B(3). Under Washington law,
“statistics are relevant to show that an evgpl’s asserted justification for not hiring or|
promoting the plaintiff is a facade for discriminatio®fiannon v. Pay ‘N Save Carp
709 P.2d 799, 808 (Wash. 198ahrogated in part on other grounds as recognized b}
Louisiana-Pacific Corp. v. Asarco In@34 P.2d 685, 688 (Wash. 1997). Here, the
statistics presented fail to raise an infeeenf pretext. There are no statistics showing
how many minority candidates applied for jotagh ESD 171. Without such informatiof
it is an unmerited leap to assume diseniation solely because there are not many

minorities employed by ESD 171. The statistical information does not show pretext.

ESD 171 has affirmative action polisien place requiring the reporting of
affirmative action activities to the district’s board, compiling a list of employment

agencies to notify female and minoritiesoplenings, and submitting a report of female

and minority applicant data. (ECF No. 3%t 16-18). There are contracts requiring
compliance withinter alia, 41 C.F.R. § 60See(ECF No. 39-2 at 41, 50, 58, 65). ESD
171 Superintendent McBride admitted ESD 171 was not currently in compliance w
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C.F.R. § 60. (ECF No. 39-2 at 25pe41 C.F.R. § 60-2.10(b)(1).

Plaintiff also argues ESD 171 violated state law by not submitting a complaint to

the State in response to Plaintiff’'s report alleging Hickman misrepresented his
experience. (ECF No. 39 at 1$ge(ECF No. 39-3 at 117-23). The state law at issue
applies to “any certificate holder licensaader rules of the professional educator
standards board to serve as a dedied employee.” WAC 181-87-035. The
superintendent of an educational service district is required to submit a written con
to the state superintendent when he “pssse sufficient reliable information to believe
that a certificated employee ... has comrditi@ act of unprofessional conduct.” WAC
181-86-110seeWAC 181-87-050(1) (defining unprofessional conduct to include
falsification or deliberate misrepresetma concerning “Statement of professional

plair

gualifications”). McBride explained he did not report Plaintiff's accusations to the state

because Hickman is in a classified position and the state regulation applies only to
certified staff members. (ECF No. 39-318X7-08). It appears the statute applies to
Hickman, based on his certification, raththan excluding him based on his position.
Given the clear language of the provisi@plying to the certificated status of the
employee, and not the position, the failtoeeport Plaintiff's complaint raises an
inference of pretext.

It also appears Hickman did not receassix month evaluation which is required
of all probationary employeeSee(ECF No. 39-2 at 104-05, 120-53). Hickman also
received some negative reviews in hesafrend review and was later placed onto a
specialized plan to improve his performar8ee(ECF No. 39-2 at 146-53). Plaintiff
argues this is evidence of discrimination because ESD 171 “went out of its way to |

Keep

poorly performing white employee” by not subjecting him to a six month review whigch

would have been “termination worthy.” (ECF No. 39 at 12). This argument is

unconvincing. Even if true, the argument does not demonstrate disparate treatment

because Plaintiff does not assert other niip@mployees were treated differently unds
the same or similar circumstances. Nahisre evidence other minority employees we
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subject to a six month evaluation or wdrsciplined more harshly for similar conduct
than Hickman. While it might be unusual Hickman did not receive a six month revie
the subsequent corrective actions appear to be reasonable attempts to address iss
an employee. There is no evidence suggestiagteps taken were done to avoid havi
to hire Plaintiff.

To support his argument regarding g#e deviations from workplace policies,
Plaintiff citesPorter v. California Dept. of Correction883 F.3d 1018, 1026 {Lir.
2004). However, that opinion was amded and superseded at 419 F.3d 885
2004). The superseding opinion removed the subsection which included the discus
regarding deviation from workplace rul&ee419 F.3d at 886. Notwithstanding
Plaintiff's misplaced reliance, therensn-binding case law from the Tenth Circuit
holding deviation from workplace proceduiEm be evidence of discrimination when
supported by other evidence supporting the discrimination ct&aa Garrett v. Hewlett-
Packard Co.305 F.3d 1210, 1220 (ir. 2002). As discussed above, the corrective
actions taken with Hickman do not raise a reasonable inference of discrimination &
Plaintiff. However, the failure to follow 4C.F.R. 8§ 60 and failure to report Plaintiff's
complaint of Hickman’s misrepresentation ess question of fact as to whether ESD
171's reasons were pretext.

Plaintiff argues the “first come, firstis@d” practice demonsites pretext becaus
Plaintiff was the only applicant to submit a complete application and it was the only
the practice was used to fill a position. (ECF No. 39 at 17). Plaintiff did not “submit’
application for this position, but rather asked ESD 171 to use his application on file
the Math-Science position. As discusseeMpusly, the evidence only suggests the
practice had not been previously usedilt@ temporary position. Additionally, the
undisputed evidence shows it is rare for a temporary position to even be opened fq
outside applications. (ECF No. 35-3 at {{Z)e reason Plaintiff was not considered w
because he was not the first person to agpéce did not matter, and there is no evide
to suggest the practice was used to purposefully avoid hiring Plaintiff or any other
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minority individual.

Plaintiff also argues the handling of lpsblic records request for programs relaf
to employing minorities within ESD 171 raises an inference of discrimination. As
discussed below, ESD 171 violated the Public Records Act by failing to produce th

affirmative action policies whitwere responsive to Plaintiff's request. However, sing

the Public Records Act requires no findingraent, the violation does not necessarily
mean the withholding was intentional or malicious. The evidence submitted in supg
that claim shows ESD 171 narrowed the scope of Plaintiff's request based on an
unreasonable, but without any apparent ill;wnterpretation of Plaintiff's requesEee
infra 8 F. The misunderstanding of Plaintiff's public records request does not raise
inference of racial discrimination inlegion to the Math-Science and Refurbishment
positions.
Lastly, Plaintiff argues discriminatiozan be inferred because the Waterville

School District and ESD 171 use the same claims administrator and had communig

regarding Plaintiff. (ECF No. 39 at 17-18). Prior to his lawsuit against the Waterville

School District, Plaintiff was investigated by the Waterville School District’s claims
administrator for nine months. (ECF No. 39-5 at {5). At the conclusion of the
investigation, Waterville School District gave Plaintiff notice of probable cause for
discharge. (ECF No. 39-5 at 15). The noticelis€harge led to Plaintiff's lawsuit again
Waterville School DistrictSeg(ECF No. 39-5 at {15-6). Tlsame claims administrator
investigated and denied Plaintiff’'s claim against ESD 171 in the instant matter. (EC
39-3 at 124). There were conversations leetwESD 171 and the claims administratol
regarding Plaintiff between January 1, 2006, and April 15, 2013. (ECF No. 39-3 at
Even accepting this evidence as true, it do®ssupport a racial discrimination claim
because evidence relating to Plaintiff's pri@wsuit does not infer discrimination on th
basis of Plaintiff's race.

Because there is evidence raising anrariee of pretext, ESD 171's Motion for
Summary Judgment on Plaintiff's disparate treatment WLAD claim is Denied.
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2. Retaliation

The WLAD prohibits any employer “to disctuge, expel, or otherwise discrimina
against any person because he or she hasegppoy practices forbidden by this chapt
or because he or she has filed a charggfi¢ées or assisted in any proceeding under th
chapter.” RCW 49.60.210(1). To establish a WLAD retaliation claim, the plaintiff mt
show: (1) he or she was engaged inustatly protected activity; (2) an adverse
employment action was taken; and (3) there is a causal link between the plaintiff's
activity and the employer’s adverse actibBrancom v. Costco Wholesale Cqrp91
P.2d 1182, 1191 (Wash. App. 2000). “The pldéimteed not show that retaliation was t
only or ‘but for’ cause of the adverse employment action, but he or she must estab
that it was at least a substantial factold’), “Because employers rarely will reveal the
are motivated by retaliation, plaintiffs ordiflgmust resort to circumstantial evidence
demonstrate retaliatory purpos€&€urrier v. Northland Servs., Inc332 P.3d 1006, 1013

(Wash. App. 2014) (citation and quotationrksgaomitted). WLAD retaliation claims use

the same burden-shifting test used in WLAD discrimination c&sesMilligan 42 P.3d
at 424.

[e
er,
is

ISt

ish
y

14

ESD 171 made no specific arguments on Plaintiff's WLAD retaliation claim, gnd

did not even reference Plaintiff's WLAD retaliation claim in its Motion for Summary
JudgmentSee(ECF No. 39 at 16-17). Nonethele8® court analyzes the claim on the
merits below.
a) PrimaFacieCase

Plaintiff asserted there sufficient evidence to makepsima facieretaliation

claim based on circumstantial evidence of:tfiE) closeness in time between his lawsuit

against the Waterville School District and the hiring decision by ESD 171 for the M
Science position; (2) statistics showing umdpresentation of minorities in ESD 171's
workforce; (3) deviations from workplace ralg4) inconsistency and shifting reasons
and (5) Plaintiff's superior job qualifications the successful applicant. (ECF No. 39 «
9).
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Plaintiff settled his lawsuit againsteiWaterville School District on March 13,
2012, and unsuccessfully interviewed fioe ESD 171 Math-Science position three
months later. (ECF No. 31-3 at 17); (ECF No. 39-3 at 55). Two of the Math-Sciencg
interview panel members were aware ofldvesuit against Waterville. (ECF No. 39-5 §
18); (ECF No. 39-2 at 107-08ee Renz v. Spokane Eye Clinic, /66.P.3d 106, 111
(Wash. App. 2002) (knowledge of the proatactivity, along with subsequent advers
action, can establishmima faciecase);see alspMiller v. Fairchild Industries, InG.885
F.2d 498, 505 (9Cir. 1989) (motive can be inferred when the decision makers were
aware of protected activity). The closengssme between the protected activity and
adverse action can “suggest retaliatory motivati@stevez v. Faculty Club of Universi
of Washington120 P.3d 579, 590 (Wash. App. 200$ge alspStegall v. Citadel
Broadcasting Cg 350 F.3d 1061, 1069{Zir. 2003) (holding a nine day gap betwee
the protected activity and the adse action demonstrated pretedjjler v. Fairchild
Industries, Inc.885 F.2d 498, 505 {Cir. 1989) (adverse action within 59 days of
protected activity can raise inference of retaliatiofgrtzoff v. Thomas809 F.2d 1371,
1376 (9' Cir. 1987) (adverse action within #& months of the protected activity is
sufficient to establish prima faciecase)put seeVilliarimo v. Aloha Island Air, Ing.

\1%4

e

Ly

—

281 F.3d 1054, 1065 {LCir. 2002) (18 months between the activity and adverse actjon is

too long to raise inference of causation). Based on the admitted knowledge of Plair
lawsuit, along with the closenesstime, this evidence supportgama facieshowing.

For the reasons discussed elsewhere inQhiter, Plaintiff’s statistical evidence
does not support his claims. Additionally, it is unclear how statistics of racial
composition of workforce would establish a retaliation claim. If the statistics showe
number of people who engaged in protected activity and were subsequently subjeq
adverse action, then it could arguably bevate to Plaintiff’'s claim. However, racial
composition does not help Plaintiff establisprema facieretaliation claim or raise an
inference of retaliation.

tiff's

1 the
ted t

Similarly, ESD 171's affirmative action policies and alleged non-compliance with
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the Code of Federal Regulations do not hawe bearing on Plaintiff's retaliation claim
because his retaliation claim is based on his protected activity, not race.

Plaintiff also argues ESD 171 Superintendent McBride’s failure to submit a
complaint in response to Plaintiff's letteegarding alleged reiepresentations by
Hickman infers retaliation against Plaintiff. As discussed previously, it appears McE
should have submitted a complaint in response to Plaintiff's letter because the stat
applies to certificated employeest only certificated positionSeeWAC 181-86-110;
WAC 181-87-050(1). Although Plaintiff's letter waent February 6, 2014, almost twg
years after ESD 171 hired Hickman, the fagtas not reported to the state raises an
inference of coveringp alleged retaliation.

The same rationale does not apply to the six month evaluation Hickman did 1
receive. Even if ESD 171 was taking actiat®ve and beyond the ordinary practice tt
keep Hickman employed, Plaintiff's assertion it was done to avoid hiring Plaintiff is
misstated. If ESD 171 discharged Hickman, iswat obligated to hire Plaintiff. ESD
171 could have re-opened the position amabse from any applicant, or it could have
attempted to hire Kelley, who was timerview committee’s second choice behind
Hickman.

Plaintiff asserts inconsistencies showcumstantial evidence in support of his
prima facieretaliation claim. Specifically, Plaintiff relies on a screening matrix signe
prior to the interviews. The screening nratave a negative score for Plaintiff and
positive score for Hickman in relation to “proof of effective communication skills” bt
later, ESD 171 HR Managing Director Resister, who was a member of the interviev
panel, told Plaintiff he and Hickman both “demonstrated effective communication s
(ECF No. 39 at 12); (ECF No. 39-3 at 43, 13)e matrix also gave two positive mark
to Kelley for having a bachelor of arts degree in an educatiegience field and only
gave Plaintiff one positive mark. (ECF No. 39-2 at 79); (ECF No. 39-3 at 10). Kelle)
a bachelor’s in Elementary Education and Plaintiff had a bachelor’s in Chemistry, v
minors in math, physics, and computer programming. Plaintiff also had a Masters (|

ORDER - 25

Bride
Lite

10t

<

| &

t
Y
Kills.”
S

/ hao
/ith
whicl




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

he asserts is equivalent to a PhD ia thnited States) in Semantics and a Secondary
Teaching Certificate from St. Mi@n’s University, Lacey, Wshington. (ECF No. 39-2 a
79); (ECF No. 39-3 at 10). The high marks for Kelley appear reasonable, consideri
bachelor’'s degree is in education. Oa tther hand, it is unclear why Plaintiff's
Chemistry degree received less positive marksnaihis precisely within the scope of
what ESD 171 sought. While it is far from clear why the different ratings were assig
the timing of the marks and possible inconsistencies are sufficient to supponba
facie case of retaliation.

Plaintiff also argues there are inconsistent explanations regarding an alleged
meeting of the interview panel before theemriews took place. (ECF No. 39 at 13). TH
HR Managing Director testified “there is alygaa gathering” prior to interviews, and sl
stated such meeting took place prior te ihterviews for the Math-Science position.
(ECF No. 39-2 at 109-10). One of the otpanelists could not recall such a meeting
taking place. (ECF No. 39-3 at 44). Thesegdtkinconsistencieald be the result of
fading memories, and do not necessarily imply a conversation about Plaintiff's laws
against Waterville took place. ContraryRtaintiff's assertion, case law regarding
inconsistent reasons is not on point becdhsalleged incondisncies regarding the
meeting are not reasons for not hiring Plaingi&e Payne v. Norwest Corft13 F.3d
1079, 1080 (9 Cir. 1997);see alspRenz 60 P.3d at 112 (conflicting reasons for the
adverse actioncan create competing inferences).

Lastly, Plaintiff argues prima facieretaliation showing is made in relation to the

Refurbishment job. ESD 171 required three letters of recommendation for that pos
Plaintiff was the only applicant to submit three letters of recommendation yet did n¢

obtain an interview. The successful candidhtenot comply with this requirement. (EG

No. 31-1 at T 15, 19, 20-25, 28). ESD 171 admits it excused Swider’s non-complia
because she had previously worked for ESD 171. (ECF No. 35-1 at 1112-13). The
come, first served” method of filling the temporary position is not unusual and it is 1
uncommon for the position to be filled without a formal posting of the opeSeeECF
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No. 35-3 at §22). Additionally, the decision to allow Swider to interview without

submitting three letters of recommendation does not infer retaliation against Plaintiff

because he had not yet stated his interest in the poSeenOdima v. Westin Tucson

Hotel, 53 F.3d 1484, 1492 {Xir. 1995) (considering an old application when a “wellf

gualified” minority candidate waalready seeking the positiorsupports a finding of
discrimination). As this is the only evidence supporting the retaliation claim regardi
Refurbishment position, Plaintiff failed to mak@rma faciethereon and ESD 171 is
entitled to summary judgment on that claldowever, because Plaintiff mad@@ama
facie showing of retaliation in relation tbe Math-Science position, it became ESD 17
burden to set forth non-retaliatoryasons for hiring another candidate.

b) ESD 171's Non-retaliatory Reasons

ESD 171 asserted the reason Plaintiff was not hired for the Math-Science po
is because the interview panel determirgckman was the most qualified candidate tg
fill the Math-Science position. The intervigganel considered Hickman “way out ahed
of the other candidates.” (ECF Ngb-1 at 19). This was based amter alia, Hickman’s
experience and professional developm&et(ECF No. 35-3 at {{17-18). A member o
the interview panel stated Plaintiff's “raaad national origin had absolutely nothing tq
do with the hiring decision.” (ECF No. 3bat 10). These reasons meet ESD 171's

burden because they are sufficient evidence lefjitimate, non-retaliatory reason for not

hiring Plaintiff.
C) Pretext

A plaintiff may show the defendant’s proffered reasons are pretext by showing:

“(1) the reasons have no basis in fact,g@n if based in fact, the employer was not
motivated by these reasons, or (3) the reaaomssufficient to motivate an adverse
employment decisionRenz 60 P.3d at 110. If the plaintiff produces sufficient eviden
to show “reasonable but competing infazes” of retaliation and non-discriminatory
bases for the adverse action, tiase must proceed to the juBee Hill v. BCTI Income
Fund-1, 23 P.3d 440, 449 (Wash. 200djected in part on other grounds by McClarty
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Totem Eleg 137 P.3d 844 (Wash. 2006). The plaintiff may show pretext by using th
same evidence used to establishghma faciecaseMilligan, 42 P.3d at 423.

Plaintiff did not present any additional evidence or argument to show pretext,
instead wove arguments regarding pretext intgphiea facieargument. As discussed
above, the evidence is unclear who wastiest qualified candidate between Plaintiff
and Hickman. Although ESD 171's expert \e#8 stated Hickman was more qualified,
Plaintiff contends he was more qualified.the context of WLAD discrimination claims

an employer can choose among equally qualifiddsziduals without violating the statute.

See Kuyper v. Stgt@04 P.2d 793, 796-97 (Wash. App. 1995). The issue is whether
171 downplayed Plaintiff’'s qualifications psetext for retaliation. ESD 171 cites case
under federal law giving the employer dide to choose among qualified applicants
but the court is unaware of any case femm Washington regarding such discretion in
retaliation casesSee Cichon v. Exelon Generation Co., L¥G1 F.3d 803, 813 {TCir.
2005) (“where an employer’s proffered non-discriminatory reason for its employme
decision is that it selected the most quedifcandidate, evidence of the applicants’
competing qualificationdoes notonstitute evidence of pretaxtless [the plaintiff's
case demonstrates that thoselifjaations] are so favorable tilve plaintiff that there can
be no dispute among reasonable persons of impartial judgment that the plaintiff wg
clearly better qualified for the position asue.”) (citations and quotation marks omitte
brackets and emphasis in original).

The evidence presented shows a dispsatt the relative qualifications of
Hickman and Plaintiff. Plaintiff had experience teaching at a junior high and high sq
level, held multiple graduategrees, and developed a high school curriculum. Hickn
held an education degree, had taught at thetlelementary and middle school levels, :
had been involved in other professionatelepment programs where he taught other
teachers. While Hickman may be maypaalified, it is a disputed fact.

Additionally, ESD 171 offered no explanati for the inconsistent scoring on the
matrix dated prior to the interviews. Giving higher scores for seemingly equally des
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degrees for the position to Kelley and loweores to Plaintiff suggests an ulterior
motive. As this is a reasonable interpretatbthe evidence, there is a genuine issue {
fact on Plaintiff’s retaliation claim.

The totality of the evidence is sufficieto infer pretext. For these reasons,
summary judgment ESD 171's Motion for Summary Judgment on the WLAD retalic
claim pertaining to the Math-Science position is Denied.

E. Blacklisting

Washington’s “blacklisting” statute mak#ésa criminal offense to “willfully and
maliciously make or issue any statement or paper that will tend to influence or prej
the mind of any employer against the person of such person seeking employment.]
49.44.010. This statute provides a civil cause of action for violations th&estdMoore
v. Commercial Aircraft Interiors, LLC278 P.3d 197, 203 (Wash. Ct. App. 2012).

ESD 171 asserted Plaintiff has no evidence it contacted other potential empilq
or willfully and maliciously prevented him from obtaining employment. In response,
Plaintiff offered circumstantial evidence based on communications between ESD 1
other schools where Plaintiff applied and based on the timing of such communicati
and Plaintiff's applicationsSee(ECF No. 39 at 19-21). Plaintiff did not present any
direct evidence showing his name came up during the communications or was the
of those communications.

The issue is whether Plaintiff's cumstantial evidence raises a reasonable
inference ESD 171 willfully and malicioustlisclosed information concerning Plaintiff
to prospective employers in order tepent him from securingmployment. There is
little case law addressing Washington’s blackigtstatute in general or a case stating
claim brought pursuant to the statute requaiesct evidence. In general, “any fact in
Issue may be established by circumstamiadlence if, when # circumstances are
shown, they with reasonable certainty leatheconclusion of the existence of the fac
issue.”Grady v. Dashie|l163 P.2d 922, 929 (Wash. 194&Yerruled in part on other
grounds by In re Phillips’ Estai278 P.2d 627 (Wash. 1955ge alspRobins v.
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Schonfeld326 F. Supp. 525, 530 (S.D.N.Y. 1971) (finding proof of blacklisting on th
basis of circumstantial evidence without any direct evidedo&nson v. Oregon
Stevedoring Co270 P. 772, 775-76 (Or. 1928) (holding circumstantial evidence wal
sufficient to take to the jurgn conspiracy to blacklist claim).

It is unsurprising Plaintiff lacks direetvidence of blacklisting, since the alleged
communications were oral and it is unlikely a person would freely admit to telling
another employer not to hire an individughe controlling question is whether Plaintiff

circumstantial evidence, taken as a whdéses a reasonable inference of blacklisting|.

Plaintiff met this burden.

First, there is circumstantial evidenconversations took place between ESD 1]
Superintendent McBride and Superintendent Sattler during the timeframe Plaintiff
applied for employment at the Bridgep8ithool District in August 2012 and March

2013. (ECF No. 39-3 at 102, 180-81); (ECF No. 39-5 at 147). The evidence does not

foreclose the possibility of a discussion about Plaintiff during any of those calls, alt
it might not be probable.

Second, the timing of events supports miis theory of blacklisting. Plaintiff
applied for a position with Bridgeport on Augus 2012, informed the superintendent
his application on August 8, 2012, and twysl&ater the superintendent spoke with
McBride. (ECF No. 39-5 at 147); (ECF N89-3 at 180, 197). The same day the two
superintendents spoke, Bridgeport filled gussition by hiring an allegedly less qualifig
individual who was also the superintendemhother. (ECF No. 39-3 at 151-52, 157, 1{
198). Plaintiff was the only other applicant for the position and did not receive an
interview. (ECF No. 39-3 at 197). Qwharch 18 and 27, 2013, two positions with
Bridgeport opened and Plaintiff was one ofyotwo individuals to apply for each these
positions. (ECF No. 39-5 at 1151, 54); (ECF No. 39-3 at 198-99). The superintend¢
spoke with the Bridgeport School District two weeks prior to the first job opening. (f
No. 39-3 at 181). On May 13, 2013, Sattler informed Plaintiff the positions had bee
filled, despite the fact the successful calatie had not yet applied for one of the
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positions.See(ECF No. 39-3 at 160, 198); (ECF No. 39-5 at 75). The timing of thesg

events further raises the inference of some sort of blacklisting.

14

There are also multiple teaching positions Plaintiff applied for and did not receive

interviews for which occurred after a nieg between those school districts, ESD 171,

and Waterville to discuss legal clain®eeECF No. 39-3 at 115-16). There is no dired

evidence stating Plaintiff's case against Whatle was discussed, and the only evidenge

—+

from the meeting suggests a general discussion but does not indicate whether any|spec

cases were discussed. (ECF No. 39-3 at 115-16).

Lastly, Plaintiff presented evidence suggesting the successful candidates at yario

school districts were chosen under dubiowsumstances. The successful candidates
were allegedly less quakfd than Plaintiff See(ECF No. 39-3 at 151-52, 157, 16364,
175-76, 182-83, 198-99, 203); (ECF No. 39-5 datAB6, 38, 40, 52, 55). For two of th
positions, Sattler admitted Plaintiff “had maeperience and qualifications” than the

successful candidate. (ECF No. 39-3 at 163). Other than the positions involving Plaintiff

Sattler could not recall any other time wherdy two individuals applied and but only
one individual received an interview. (ECF No. 39-3 at 158-59). Additionally,
Superintendent Sattler told Plaintiff tratidgeport School District does not notify
candidates they are not chosen to intervi@®CF No. 39-3 at 188). However, the
Bridgeport School District ordinarily notifiepplicants when thegre not selected for
the open positiorSee(ECF No. 39-3 at 169-70).

There may be other explanations for whgiRtiff was not interviewed or hired fo
these positions. However, Plaintiff needsyordise a reasonable inference these acts
occurred because ESD 171 communicated with those potential employers to not h
Plaintiff. The circumstantial evidence tre record raises such an inference.
Significantly, ESD 171 presented no evideaddressing the blacklisting claim. Becau
the undisputed evidence raises an infeeeof blacklisting, summary judgment on the
blacklisting claim is Denied.

F. Public Records Act
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The Public Records Act (“PRA”) “is a brdly worded mandate for disclosure of
state government record¥bzol v. Washington State Dept. of Correcti@t6 P.3d
933, 935 (Wash. Ct. App. 2015). “The abbuld be liberally construed and its
exemptions should be narrowly ctmed in favor of disclosure3oter v. Cowles Pub.
Co, 174 P.3d 60, 68 (Wash. 2007). Claims brought under the PRA may be determ
solely on affidavits and motionSeeRCW 42.56.550(3)Q’Neill v. City of Shoreline
240 P.3d 1149, 1156-57 (Wash. 2010).

The Public Records Act requires all statel éocal agencies to disclose any publjc

record upon request unless the record faithin certain specific exemptions.

Progressive Animal Welfare Soc. v. University of Washin@®t P.2d 592, 597 (Wash.

1994). A record is “disclosed,” within theeaning of the Public Records Act, “if its
existence is revealed to the requesteesponse to a PRA request, regardless whethg
Is produced.’Sanders v. Stat@40 P.3d 120, 125 (Wash. 2010). Agencies are not
required to “create or produce a record that is nonexistepefr v. City of Spokan86
P.3d 1012, 1015 (Wash. Ct. App. 2004).

Agencies are required to make a “sircand adequate search for recoréssther
Broadcasting-Seattle TV LLC v. City of SeatB26 P.3d 688, 692 (Wash. 2014). The
agency'’s search “must be reasonably datedl to uncover alelevant documents.”
Neighborhood Alliance of Spokane County v. County of SppRéhd>.3d 119, 128
(Wash. 2011). “[A]n inadequate search s@ation of the PRA because it precludes 3
adequate responselti( at 130). The fact additional responsive documents exist is a
separate issue from whether the ayetonducted an adequate seartdh. gt 128). An
agency may demonstrate an adequateckdar having its employee submit “reasonab
detailed, nonconclusory affidas attesting to the nature and extent of their search.”
Nissen v. Pierce Count857 P.3d 45, 57 (Wash. 2015jt&tion and internal quotation
marks omitted).

“When an agency denies a public recrequest on the grounds that no respon
records exist, its response should shoveast some evidence that it sincerely attempt
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to be helpful.”Fisher Broadcasting326 P.3d at 692. While a request for public recort
Is “not required to use the exact name of the record,” a request “must be for identif
records or class of recordsltl(). Agencies are not required to be mind readgosamy
v. City of Seattle960 P.2d 447, 451 (Wash. Ct. App. 1998).

Plaintiff requested: “[a] copy of North Central ESD’s programs (effective priof
June 21, 2012) that encouraged the school districts in North Central Washington tc
employ minority teachers and/or that aimedncrease minority staff in the NCESD.”
(ECF No. 31-2 at 140). One month after acknowledging Plaintiff's request, ESD 17
informed Plaintiff there were no recorgssponsive to his request and “Educational
Service Districts are not required to hafBrmative action programs.” (ECF No. 31-2
142).

The document Plaintiff asserts was responsive to his request is ESD 171's
Administrative Procedures policy entitled “Affirmative Actioisee(ECF No. 17-1 at
16-18). The document’s purpose restates ESD 171's commitment to affirmative acf
and establishes “[t]he supemmident will appoint an Affirmative Action Officer to ensy
personnel procedures are followed, a wionce profile is developed and an annual
affirmative action report is made to the bha (ECF No. 17-1 at 16). The document al
sets forth the personnel procedures forafitive action, including compiling “a list of
employment agencies or other job referral sources for use in notifying women and
minorities of position openings.” (ECF No. 17-1 at 16).

Nearly two weeks after the summary judgment hearing, ESD 171 filed a
supplemental brief arguing, for the first tintleis court lacked jurisdiction to adjudicate
the PRA claim. ESD 171 asserted it filee thrief based on the court’s preliminary

Impressions regarding the PRA claim.\wver, ESD 171 presented no reason why it$

jurisdictional argument was not includediti® original Motion. Because it does not
present newly decided cases, the argument could have been raised in the initial M
for Summary Judgment. Plaintiff has moved to strike the supplemental briietleas|ia,
being untimelySee(ECF No. 64). The court agree®thrief and argument is untimely
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and should have been included in the ihMation for Summary Judgment. However,

because the ESD 171's untimely argument is without merit, the court Denies the Motion

to Strike the supplemental brief.

Contrary to ESD 171's contention, the PRA provides a cause of action to priv
individuals to remedy violations of the PR3ee, e.gNeighborhood Alliance261 P.3d
at 130 (holding an inadequate search is tantamount to an inadequate response un
PRA and declining to add additional cause of action under the PRA based solely ¢
an inadequate searcl®);Neill, 240 P.3d at 1156 (“a PR&ause of actioncan be decidec
based on affidavits alone”) (emphasis addebpbs v. State335 P.3d 1004, 1011
(Wash. App. 2014) (noting a PRA requesteasise of action accrues “when the agen

has taken final action and dedithe requested recorddif).the case ESD 171 cites, the
district court found the PRA does not provide a cause of action untethered to a puk

records requesgee Olson v. Uehar&lo. C13-0782 RSM, 2014 WL 6808818, *7 (W.D.

Wash. December 2, 2014). Additionally, that case is currently on appeal, a fact ES
did not discloseSee Olson v. Uehay&o. 14-36100 (9 Cir.).

It is clear the PRA provides for a causeaofion arising from the violation thereo
by an agency. While the PRA provides for venue in the county where the responsiy
record is held, this court has original jurisdiction of Plaintiff's federal claims and
supplemental jurisdiction of all state lalaims pursuant to 28 U.S.C. § 1367. The PR
claim falls within that category and ESD 171's argument to the contrary is unavailir

Turning to the merits, ESD 171 seeks summary judgment on the PRA claim
because, it contends, it adequately responal@daintiff’'s request and there were no
documents which were responsive to Ri#fia request. (ECF No. 34 at 19). ESD 171
states “[i]f Plaintiff would have requested ‘policies’ instead of ‘programs’ this entire
iIssue would have been avoided.” (ECF No. 36 at 4). ESD 171 also argues it was n
required to seek clarification from Plaintiff because conferring with its counsel
concerning the request was sufficient. (ECF No. 34 at 19).

In its argument, ESD 171 focuses on the word “programs” and contends Plai

ORDER - 34

ate

der tt
n

lic

D 17

(e

Dt

Ntiff's




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

use of that word prevented ESD 171 from understanding Plaintiff sought policies.
However, when taken in full context thfe request, ESD 171 unreasonably narrowed
scope of the request to only include afitme action programs. The fact Plaintiff
included an “effective” date in his requésither supports the conclusion his request
sought policies, not just ESD 171's “services.”

The only evidence ESD 171 submitted documenting its search for responsive

records is Reister’s affidavit wherein she states: “I spoke to Val Hughes, our legal
counsel at Perkins Coie in Seattle, aldbetprograms that Mr. Zhu was referring to
determine whether we had anything responsivas request. | looked to see if | could
find a program we had.” (ECF No. 35-1 at 119). This statement lacks the specificity
required by the Washington Supreme CoBee Nisser857 P.3d at 57. For example,
Resiter’s affidavit does not state where sbkarched for responsive records, or the
method by which she searched (i.e. search terms if an electronic search was cond
types of documents she searched for). inglko counsel about the request and “lookir
to see” if she could find a program is insaiként to carry ESD 171's burden of showing
conducted an adequate search for rexdfdr these reasons, ESD 171's Motion for
Summary Judgment on the PRA claim is Denied.

In the Motion for Partial Summary Judgment, Plaintiff requests summary judg

the

Icteo

g
) it

men

on the issue of liability for a PRA violation. Plaintiff argues a finding of a PRA violation

Is warranted because ESD 171 failed to ssafication from Plaintiff as to what he
meant by “programs,” failed to explain the scope of its search for responsive recort
failed to expand the scope of its searcydmel “programs.” (ECF No. 31 at 3). Plaintiff
asserts ESD 171 silently withheld responsive records. (ECF No. 31 at 6).

After reviewing Plaintiff's request arlSD 171's affirmative action policy, the

IS, al

court finds the document was responsive to the public records request. The definition of

“program” includes “a plan or system undadnich action may be taken toward a goal.’
Merriam-Webster’'s Online Dictionary,
http://www.merriam-webster.com/dictionary/program (last visited August 16, 2646)
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Serres v. Washington Dept. of Retirement Syst2éisP.3d 173, 180 (Wash. Ct. App.
2011) (“Courts may resort to dictionary defions to give undefined, nontechnical terrn
their usual and ordinary meaning.”). EQI[D1's affirmative action policy fits squarely
within that definition, and there is no basis in the definition of “program” to limit it to
“services.” Even if such narrowing were reaable, the affirmative action policy requir
the establishment of an Affirmative Actiorff@er and various duties thereto. Whether
not the policy has been followed in thigaed is immaterial, because the policy is
responsive to Plaintiff's request even iMére meant to only seek “services.” ESD 171
did not argue the policy would be subjeztan exemption. Because the policy was
responsive to Plaintiff's request, ESD 171 violated the PRA by failing to produce th
affirmative action policy.

ESD 171's other arguments against finding a violation of the PRA are unavai
First, ESD 171's evidence regarding itmsses to other public records requests fron
Plaintiff has no bearing on determining whether ESD 171 complied with the PRA
regarding this reques$eeZink v. City of Mesal66 P.3d 738, 743-44 (Wash. Ct. App.
2007). Second, ESD 171 incorrectly attempts to shift its burden onto Plaintiff by
contending he should have uspalicies” rather than “programs” in his requeSee
Neighborhood Alliance261 P.3d at 128 (holding “tlemencybears the burden, beyond
material doubt, of showing its search was adequate”) (emphasis added).

For all of the above reasons, summary judgment in favor of Plaintiff on the P
claim is Granted. The court finds ESD 171 violated the PRA by wrongfully withhold
responsive records and sets forth at the ertbi®fOrder a briefing schedule to determi
daily penalties in light of the factors set forth by the Washington Supreme Court in
Yousoufian v. Office of Ron Sin229 P.3d 735 (Wash. 2010).

G. ESD 171's Motions to Strike

ESD 171 filed two motions to strike affidavits of Plaintbee(ECF No. 42); (ECH
No. 46). ESD 171's Motions assert the affitkagre not relevant and categorizes the
second affidavit, submitted in direct response to an issue raised by ESD 171, as
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“scandalous.” Those Motions are Denied.

The court agrees with the Seventh Circuit's observation as to why motions tg
are seldom appropriate: motions to strigerve no purpose except to aggravate the
opponent—and though that may have been thelgoal this goal is not one the judicia
system will help any litigant achieve. Motionssinike disserve the interest of judicial
economy. The aggravation comes atiaacceptable cost in judicial timéRedwood v.
Dobson 476 F.3d 462, 471 {Cir. 2007). ESD 171 would have been better served
contesting the relevancy of Pléffis affidavits in its brief.Seg(id.); Custom Vehicles,
Inc. v. Forest River, Inc464 F.3d 725, 726-27{Tir. 2006). Notwithstanding the
denial of ESD 171's Motions, the court has eaxad the affidavits and given them thei
proper weight, if any, in considering ESD 171's Motion for Summary Judgment.

IV. Conclusion

Because Plaintiff fails to show his 4RS.C. § 1981 discrimination and retaliatio
claims are based on a policy or custom, summary judgment for the Defendant on t
claims is Granted. Because the partiesaitdobject or raise issue with the court
exercising supplemental jurisdiction over the state law claims, the court has not
conducted a 28 U.S.C. § 1367(c) analysis. Plaintiff's circumstantial evidence is sufi

strik

N
N0Sse

icien

to defeat ESD 171's Motion for Summary Judgment on the WLAD disparate treatment

and retaliation claims and blacklisting claim.
ESD 171 unreasonably narrowed to scope of its search for records responsiy

Plaintiff's public records request. Based orfaiture to conduct an adequate search, &

171 silently withheld responsive recordscardingly, Plaintiff's Motion for Partial
Summary Judgment on a violation of the PRA&ranted. However, because Plaintiff
failed to raise an issue of material fastto a disparate impact claim under WLAD, his

Motion is Denied as to that claim and sumynadgment is Granted in favor of ESD 17

111
111
111
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IT IS HEREBY ORDERED:

1.

ORDER - 38

Plaintiff’'s Motion for Partial Summary Judgment (ECF No. 31) is
GRANTED IN PART AND DENIED IN PART as set forth herein,
Defendant North Central ESD 171’s Motion for Summary Judgment (E
No. 34) isSGRANTED IN PART AND DENIED IN PART as set forth
herein.

Defendants’ [sic] Motion to Strikkmadmissible Evidence (ECF No. 42) ar|
Defendant’s Motion to Strike Deckation of Plaintiff Re Wenatchee Schog
District Employee (ECF No. 46) alENIED.

Plaintiff's Motion to Strike Defendant’s Supplemental Authority and Mo
in Limine Reply (ECF No. 64) iIBENIED IN PART andRESERVED IN
PART. The court will address the requéststrike Defendant’s Motion in
Limine Reply brief at the Pretrial Conference.

Plaintiff's discrimination and retaliation claims brought pursuant to 42
U.S.C. § 1981 arBISMISSED WITH PREJUDICE .

Plaintiff's disparate impact claim brought pursuant to the Washington L
Against Discrimination i®ISMISSED WITH PREJUDICE .
Plaintiff's retaliation claim regarding the Refurbishment position brough
pursuant to Washington Law Against DiscriminatioDISMISSED
WITH PREJUDICE .

The court finds Defendant ESD 171 violated the Washington Public Re
Act (RCW 42.56et. seq) by failing to produce records responsive to
Plaintiff's request for public records.

Within 14 daysof this Order, the parties shall each submit a brief, no lor
than 10 pages, addressing the statutory penalty range set forth in RCW
42.56.550(4) and factors set forth by the Washington Supreme Court ir
Yousoufian v. Office of Ron Sii229 P.3d 735 (Wash. 2010).
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IT IS SO ORDERED. The Clerk is hereby directed to enter this Order and
furnish copies to counsel.
Dated August 22, 2016.

] s/ Justin L. guackenbuglll
SENIOR UNITED STATES DISTRICT JUDGE
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