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ntrywide Home Loans Inc, et al

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTO

Mar 30, 2016

UNITED STATES DISTRICT COURT SEAN F. MCAVOY, CLERK
EASTERN DISTRICT OF WASHINGTON

BARRY K. BROWN, No. 2:15-CV-0199-SMJ

Plaintiff,
ORDER
V.

COUNTRYWIDE HOME LOANS,
INC., a California corporation; BANK
OF AMERICA, N.A., a national bank
doing business in Washington state;
NORTHWEST TRUSTEE SERVICES,
INC., a trustee doing business in
Washington state; MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., aka MERS, a
corporation doing business in
Washington state; NATIONSTAR
MORTGAGE, LLC, a limited liability
company; and DOES 1-100, inclusively
and All Persons Unknown, Claiming
Any Legal Or Equitable Right, Title,
Estate, Lien, Or Interest In The Property
Described In The Complaint Adverse
To Plaintiff's Title, Or Any Cloud On
Plaintiff's Title Thereto,

Defendants.

This matter comes before the Coarnt a motion to dismiss by Defenda
Mortgage Electronic Registration Sgsts, Inc., Nationstar Mortgage, a

Northwest Trustee Services, Inc., ECF.I28. Having thoroughly considered |
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parties’ briefing and the relevant redp the Court grants the motion for the

reasons explained below.
On May 26, 2015, plaintiff a complaint against the present movants al

claims for negligence, fraud, violatiore$ the Washington Deed of Trust A

accounting, breach of contract, unjustielmment, quiet title, declaratory reli¢

injunctive relief, violations of the Faredit Reporting Act, and violations of t
Racketeer Influenced Corru@rrganizations Act.

These defendants ask the Court to dismiss the complaint for failure t
a claim upon which relief can be grantdéed. R. CivP. 12(b)(6).

To grant a motion to dismiss, the couortist be able to conclude that
moving party is entitled to judgment asratter of law, even after accepting
factual allegations in the complaint asdrand construing them in the light m
favorable to the non-moving partyrleming v. Pickard, 581 F.3d 922, 925 (9
Cir. 2009). To survive a motion to dismiss, a plaintiff must first include a
and plain statement of the claim showing thator she is entitled to relief. F¢
R. Civ. Proc. 8(a)(2).

A. Negligence

Plaintiff alleges that the defendarieached their duty to maintain proj

and accurate loan records by failing togerly credit loan payments, prepar

and filing false documents, and foreclagion his property without legal author
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or proper documentation. Plaintiff allebehat this caused his credit scorg
decrease and his tax liability tacrease. ECF No. 1 at 17.

To state a claim for negligence, aiptiff must prove (1) the defends
owed plaintiff a duty of care, (2) the defendant breacheddilgt (3) the breac
damaged plaintiff, and j4defendant’s breach was the proximate caus
plaintiff's damagesRanger Ins. Co. v. Pierce Cnty., 164 Wn.2d 545, 554, 1¢
P.3d 886 (2008).

Brown alleges that all defendants briead their duty of care to “exerci

reasonable care and skill to maintain progoeat accurate loan records” by “faili

to properly and accurately credit paymeniade by Plaintiff toward the loan,

preparing and filing false documents)daforeclosing on the Subject Prope
without having the legal authority awd/proper documentation to do so.” E
No.lat17.

The movants make a number of arguments in support of summary juc
on this cause of action. While some of these arguments may app
fundamental problem with Brown’s complaistthat it is insufficiently specific t

permit the Court to evaluate whether thasguments apply. Rule 8(a)(2) of 1

Federal Rules of Civil Procedure requireaipliffs to include “a short and plajn

statement of the claim showing that’eth “are entitled torelief”. Brown’s

complaint does not meet the Rule 8 standard.
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B. Fraud
Under Washington law, a claim for fratés the following nine elemen

(1) representation of an existing fact; (Bateriality; (3) falsy; (4) the speaker’

knowledge of its falsity; (5) intent of ¢hspeaker that it should be acted upon by

the plaintiff; (6) plaintiff's ignorance of its falsity(7) plaintiff's reliance on th

D

truth of the representation; (8) plaifisf right to rely upon it; and (9) damages

suffered by the plaintiffStiley v. Block, 130 Wash.2d 486, 505, 925 P.2d

(1996). To survive a motion to dismiss,complaint must plead allegations

fraud with particularity. FedR. Civ. Proc. 9(b). Theomplaint must include gn

194

of

account of the time, place, and specific eonttof the false representations as yell

as the identities of the partiés the misrepresentationsSvartz v. KPMG LLP,

476 F.3d 756, 764 (9th Cir. 2007).

While Brown brings a fraud claim agei “all defendants individually and

as agents of other defendants,” he onlhkesaspecific allegations of fraud agai

nst

Bank of America. ECF No. 1 at 18As to the moving defendants, Brown’s

allegation of fraud fails to comply with Rule 9(b).
C. Washington Deed of Trust Act

In this case, it is undisputed thab foreclosure sale has occurr
Accordingly, Brown’s claim under the [Bd of Trust Act fails because the /

“does not create an independent causaatibn for monetary damages where
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foreclosure sale has been completeBrias v. Asset Foreclosure Servs., Inc., 181
Wn.2d 412, 417, 3BP.3d 529 (2014).

D. Accounting

A claim for an accounting must beampanied by an allegation that there

Is a fiduciary relationship between the patoe that the account is so complica
that it cannot conveniently liaken in an action at law&ate v. Taylor, 58 Wn.2d
252, 262, 362 P.2d 2479@1). Brown alleged neither requisite. Accordingly,
claim for an accounting fails.
E. Unjust enrichment and promissory estoppel

In Washington, unjust enrichment itimethod of recovery for the value
the benefit retained absearty contractual relationshiecause notions of fairne
and justice require ityoung v. Young, 164 Wn.2d 477, 484, 191 P.3d 12
(2008). A party to a valid express cadt is bound by the provisions of tf
contract, and may not disregard the saamel bring an action on an impli
contract (like unjust enrichment and piliesory estoppel) relating to the sa
matter, in contraventioof the express contracthandler v. Wash. Toll Bridge
Auth., 17 Wn.2d 591, 604, 137 Rl 97 (1943). Here, it is undisputed that
relationship between the parties was controlled by contracts—the note and
trust. Accordinglythese claims fail.

I
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F.  Quiettitle

In Washington, actions to quiet titlesdve competing claims of ownersk
or the right to possess propertiKobza v. Tripp, 105 Wn. App. 90, 95, 18 P.]
621 (2001). The problem heiethat none of the defendants are claiming a
to own or possess the subject propeftgd Brown does not allege that he |
satisfied the terms of the deed of trust. So there is nothing to resolve by gy
action. Accordingly, it falils.

G. Declaratory & injunctiverelief

As the defendants point out, datory and injunctive relief ar

remedies—not independent causes of actidacordingly, these bare claims 1
declaratory or injunctive relief fail.
H. Racketeer Influence Corrupt Organizations Act

To establish the basic elements otiail RICO claim, a private plaintif

must allege (1) conduct (2) of an emse (3) througha pattern (4) of

racketeering activitySedima SP.RL. v. Imrex Co., 473 U.S. 479, 496 (198%

“Racketeering activity” includes a long lisf statutorily defined predicate a¢

such as mail and wire fraud, bank fraudoney laundering,ral transacting i

stolen property. 18 U.S.C. § 1961(1)(B).

Plaintiffs must allege with particuléy the time, placeand manner of eag

act of fraud, plus the role of each defendant in each schémeaster
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Community Hosp. v. Antelope Valley Hosp. Dist., 940 F.2d 397, 405 (9th C
1991). Because Brown does raltege anything relatetb his RICO claim with
particularity, it fails.
Accordingly,IT ISHEREBY ORDERED:
1. Defendants Nationstar Mortgag®ERS, and Northwest Trusts
Services’ Motion to Dismis€& CF No. 23, isGRANTED.
2. Nationstar Mortgage, MERS, and fNlowest Trustee Services &
DISMISSED WITHOUT PREJUDICE.
IT 1S SO ORDERED. The Clerk’s Office is d&cted to enter this Ord
and provide copies to all counsel.

DATED this 30th day of March 2016.

N |
E;'-—A-\__ﬂ.-i\. hﬂf%[r’ﬂ

~SALVADOR MENZRIZA, JR.
United States Distric£Judge

Q:\SMJ\Civil\2015\Brown v Countrywide Home Loans Inc et al-0199\ord mtd nsm Ic1 docx
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