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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
RAYMOND ALVIA LAWSON, No. 2:15-cv-00215-MKD
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
ECF Nos. 15, 20
Defendant.

BEFORE THE COURT are the padiecross-motions for summary
judgment. ECF Nos. 15, 20. The partessented to proceed before a magistrate
judge. ECF No. 6. The Court, havingiewed the administrative record and the
parties’ briefing, is fully informedFor the reasons discussed below, the Court

denies Plaintiff’'s motion (ECF No. 1and grants Defendant’s motion (ECF Na.

20).
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. § 1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orlssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial eviaderi means “relevarevidence that a
reasonable mind might accept asqdee to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiohd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanar53 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than ¢
rational interpretation, [theourt] must uphold the ALJ’s findings if they are
supported by inferences reasblyadrawn from the record.Molina v. Astrue,674

F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 2
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ALJ’s decision on account of an error that is harmlegs.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinable
physical or mental impairment which candagected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. § 1382c(a)(3)(A). 8ed, the claimant’s impairment must/be

“of such severity that he is not onlyahie to do his previous work[,] but cannot
considering his age, education, and wexkerience, engage in any other kind of
substantial gainful work which exisits the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 8§

416.920(a)(4)(i)-(v). At step one, the Comsioner considers the claimant’'s wprk

activity. 20 C.F.R. 8 416.920(a)(4)(i). Ifdlkelaimant is engaged in “substantia

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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gainful activity,” the Commissioner must firtdat the claimant is not disabled. |20
C.F.R. 8 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. 8§ 416.92034)(ii). If the claimant suffers from
“any impairment or combination of impairments which significantly limits [hig or
her] physical or mental ability to do baswork activities,” the aalysis proceeds [o

step three. 20 C.F.R. § 416.920(c). H thaimant’'s impairment does not satisty
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this severity threshold, however, the Coissioner must find that the claimant is
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to

severe impairments recognized by the Comrmorssi to be so severe as to preclude

a person from engaging in substaingainful activity. 20 C.F.R. §
416.920(a)(4)(iii). If the impairment is asvere or more severe than one of the
enumerated impairments, the Commissianest find the claimant disabled and
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnhe Commissioner must pause to assgss
the claimant’s “residual functional capacityResidual functional capacity (RFQ),

defined generally as the claimant’s abilityperform physical and mental work

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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activities on a sustained basis despitedriher limitations, 20 C.F.R. 8
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabd¢ performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R116.920(a)(4)(iv). If the claimant is
capable of performing past relevantnwathe Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 2)(f). If the claimant is incapable of
performing such work, the analggproceeds to step five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplagbof performing other work in the national economy.

20 C.F.R. § 416.920)@)(v). In making this detenination, the Commissioner
must also consider vocational factors sastthe claimant’s age, education and
past work experience20 C.F.R. 8 416.920(a)(4)(v)f the claimant is capable o
adjusting to other work, the Commissiomeust find that the claimant is not
disabled. 20 C.F.R. § 416.99)(1). If the claimant is not capable of adjusting
other work, analysis concludes with a fingithat the claimant is disabled and i
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of drabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed

step five, the burden shifts the Commissioner to estaltlithat (1) the claimant

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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capable of performing other work; and (2) such work “exists in significant
numbers in the national econorhy20 C.F.R. § 416.920(c)(2Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for Title XVI supplemntal security income on January 31,

2012. Tr. 64, 164-73. PIdiff alleged a disability ongedate beginning March 23,

2011! Tr. 38. The application watenied initially, Tr. 64-76, and on

reconsideration, Tr. 77-89. Plaintiff appedmat a hearing before an administrative

law judge (ALJ) on October 22, 2013..B5-63. On March 7, 2014, the ALJ

denied Plaintiff's claim. Tr. 18-34.

At step one of the sequential evaluation analysis, the ALJ found Plaintiff has

not engaged in substantial gainful actiwstypce January 31, 2012, the applicatipn

date. Tr. 23. At step two, the Alfound Plaintiff has the following severe
impairments: hepatitis C; cirrhosis; lumlmigenerative disc disease; mild righ
hip osteoarthritis; depssive disorder; anti-social personality disorder;

methamphetamine abuse. Z8. At step three, th&lLJ found Plaintiff does not

have an impairment or combination ofgairments that meets or medically eqgyals

! Plaintiff initially alleged an onset daté January 1, 1999, Tr. 65, but later

amended the alleged @tslate to March 22011. Tr. 38.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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the severity of a listed impairment. Tr..2#%he ALJ then concluded that Plainti[ﬁ

has the RFC to perform light wq with the following limitations:

[H]e can frequently climb ramps/staj stoop, kneel, crouch, and crawl,
balance without limit, and never clboadders/ropes/scaffolds. The
claimant should have no exposureutgprotected heights and avoid
concentrated exposure to vibratiohhe claimant can porm semi-skilled
tasks (i.e. specific vocational prep@ma (SVP) of 3) andhave superficial
interaction with the general public and coworkers.

Tr. 25.

At step four, the ALJ found Plaintiff igsnable to perform any past relevant

work. Tr. 29. At step five, the Aldund that, considering Plaintiff's age,
education, work experience, RFC, tfledical-Vocational Guidelines, and the
testimony of a vocational expert, there gbs in significant numbers in the
national economy that Plaintiff could pemiorsuch as small products assemblg
weld inspector, and inspector packer. 30. Thus, the ALJ concluded Plaintiff
not disabled as defined under thei@bSecurity Act. Tr. 31.

On June 22, 2015, the Appeals Councilidd review of the ALJ’s decisio
Tr. 1-6, making the ALJ’s decision the @missioner’s final decision for purpos
of judicial review. See42 U.S.C. § 1383(c)(3).

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den

supplemental security income benefits untile XVI of the Social Security Act

Plaintiff raises the following issues for review:

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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1. Whether the ALJ properly deterrath Plaintiff was a person “close
approaching advanced age” untter Medical-Vocational Guideling
(the grids);

2. Whether the ALJ properly discrigzt Plaintiff's symptom claims; al

3. Whether the ALJ properly weighed the medical opinion evidencs
ECF No. 15 at 8.

A. Age Grid

First, Plaintiff contends that the Aledred in concluding that Plaintiff was|
person “closing approaching advanced agther than a person of “advanced
age.” ECF No. 15 at 8-9. Plaintiff assethat the ALJ woul have been require(
to find Plaintiff disabled under the grids if the higher age category had been
applied. Id.

The grids set forth rules directing a finding of disability, based on a
claimant’s age, education, previousrk experience,ra residual functional
capacity. SeeC.F.R. Pt. 404, Subpt. P, App. Zhe age grid contains three
categories: younger persons (under agep#rsons closely approaching advan
age (50-54), and persons of advanagd (age 55 or older). 20 C.F.R. 8
416.963(c)-(e). When a claimant is witlarfew days or a few months of reach
an older age category (a “borderline sitoia”), the ALJ has discretion, but is ng

required to use the older age categdrgckwood v. Comm’r of Soc. Sec. Admi

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 8
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616 F.3d 1068, 1071 (9th Cir. 2010); 2F-@R. 8 416.963(b) (the age categorie

may not be applied mechanically). WhiletALJ is required taonsider use of gn

older age category in a borderline situatithe ALJ does not need to explain in
written decision why an older age category was not usedkwood 616 F.3d at

1070, 1072-74.

The relevant age category is deteradibbased on a claimant’s age “during

the period that [the agency] studetermine if [a claimahis disabled.” 20 C.F.R.

8 416.963(b). The relevant adjudicatperiod for Plaintiff is January 31, 2012,
the application date, through March?D14, the date of the ALJ decision.
Contrary to Plaintiff's assertion, duririige relevant adjudicative period, Plaintif
did not reach the age of 54 %2 years ditk was 51 years old when he applied 3
he was 53 years, three months andwaek old when the ALJ rendered the
adverse decision. As a result, Plaintiffsaaot “within a few days to a few mont
of reaching” the “advancealje” age category; in fadie was approximately ong
year and nine months from reaching &§e This did not present a borderline
situation and the ALJ was not requirecctmsider whether Plaintiff should have
been treated as a persorfadvanced age.”

Here, Plaintiff's entire argument appsao be premised on a factual erro
Inexplicably, Plaintiff argues in both his opening brief (ECF No. 15 at 8-9) ar
reply brief (ECF No. 22 at 2), that he sv&4 years and 4 months old on the dat

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT -9

S

a

f

And

hs

h

d his

e of




10

11

12

13

14

15

16

17

18

19

20

the ALJ’s decisiorf. Plaintiff is incorrect. OmMarch 7, 2014, the date of the
ALJ’s decision, Plaintiff was 53 yesrthree months and one week dld.
Accordingly, the ALJ did not err in germining that Plaintiff was a “person
closely approaching advanced age” andaomsidering whether Plaintiff should
considered a person of “advanced age.”
B. Adverse Credibility Finding

Next, Plaintiff faults the ALJ for failing to provide specific findings with

clear and convincing reasons for disatied his symptom claims. ECF No. 15

9-13. An ALJ engages in a two-step as& to determine whether a claimant’s

2 Plaintiff was born on Novemb&9, 1960. ECF No. 15 at 2.
¢ Plaintiff continues asserting this factual error in his subsequent argument, 1
had turned age 55 prior to the Appeals Council issuing its final order denyin
request for review on June 22, 2015rsEiPlaintiff's argument is factually

incorrect. On June 22, 2015, Plaintiffsva4 years, six months, and three wee
old. Again, he was not “within a few giato a few months” of reaching age 55
See20 C.F.R. 8§ 416.963(b). Second, Pldirdites no authority for the propositi
that the relevant adjudicative period eagf the date of the Appeals Council’s
final order denying request for revieas opposed to the date of the ALJ’s

decision.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 10
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testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ mus
determine whether there is objectimedical evidence of an underlying

impairment which could reasonably bepexted to produce the pain or other

symptoms alleged.’Molina, 674 F.3d at 1112 (internguotation marks omitted).

“The claimant is not required to showattfhis] impairment could reasonably beg

expected to cause the severity of thegiom [Jhe has alleged; [Jhe need only

show that it could reasonably have sad some degree of the symptorivasquez

v. Astrug 572 F.3d 586, 591 (9th Cir. 200@)ternal quotation marks omitted).
Second, “[i]f the claimanmeets the first test and there is no evidence o
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9thir. 2014) (internal
citations and quotations omitted). “Gealeindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermine
the claimant’'s complaints.td. (quotingLester v. Chater81 F.3d 821, 834 (9th
Cir. 1995));see also Thomas v. Barnha278 F.3d 947, 958 (9th Cir. 2002)
(“[T]he ALJ must make a credibility det@ination with findings sufficiently
specific to permit the court to concludethhe ALJ did not arbitrarily discredit
claimant’s testimony.”). “Thelear and convincing [evidea] standard is the m¢

demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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1015 (9th Cir. 2014) (quotingloore v. Comm’r oB5oc. Sec. Admin278 F.3d 92(
924 (9th Cir. 2002)).

In making an adverse credibility datanation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitlness; (2) inconsistencies in the
claimant’s testimony or between his teginy and his conduct; (3) the claimant
daily living activities; (4) the claimaigtwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

This Court finds that the ALJ praded specific, cleaand convincing
reasons for finding Plaintiff's statements concerning the intensity, persistend
limiting effects of his symptomsot credible. Tr. 26-28.

1. Lack of Objective Medical Evidence

First, the ALJ found that the objeativnedical evidence did not support t
degree of physical limitation alleged byaRitiff. Tr. 26-27. An ALJ may not
discredit a claimant’s pain testimony ashehy benefits solely because the degr
of pain alleged is not supportég objective medial evidence.Rollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 200Bunnell v. Sullivan947 F.2d 341,
346-47 (9th Cir. 1991)air v. Bowen 885 F.2d 597, 601 (9th Cir. 1989).
However, the medical evidentea relevant factor in determining the severity (

claimant’s pain and itdisabling effectsRollins, 261 F.3d at 857; 20 C.F.R. 88

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 12
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404.1529(c)(2). Minimal objective evidemis a factor which may be relied upq
in discrediting a claimant’s testimorgithough it may not be the only factdgee
Burch v. Barnhart400 F.3d 676, 680 (9th Cir. 2005)ere, the ALJ set out, in
detail, the medical evidencemtradicting Plaintiff's claims of disabling back pg
ultimately concluding that “treatmenta@rds are inconsistent with the alleged
severity” of Plaintiff's physical symptomsIr. 26. For example, as noted by th
ALJ, near the amended onskite, despite claims ofwoback pain, Plaintiff had
largely unremarkable physical exams.. 28 (citing Tr. 261-62). During an ER
visit in March 2011, there was noted mighderness to palpation to the low ba
and over the Sl joints. Tr. 26. Howeykimbar imaging showed “minimal
degenerative changes from tBS1 otherwise unreniable.” Tr. 262-64. The
ALJ observed that during a subsequent examination four days later, the
examination results were minimal. . 6. Plaintiff had normal deep tendon
reflexes in the upper and lower extrenstiao cervical or thoracic tenderness,
paraspinous muscles in the lumbar oegimidline tenderness, but no bony
abnormalities, no hip pain, no pain with gjt# leg raises, and was diagnosed \
acute lumbosacral strain. Tr. 26, Tr. 274-76.

The ALJ further noted that subsequaeitment records did not show sig
of significant worsening of Plaintiff's comtbn. Tr. 26. Subsequent images of

lumbar spine showed “stable mild degeative spondylosis” of the lumbar spin

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 13

in;

e

C)
=

vith

ns

the

e




10

11

12

13

14

15

16

17

18

19

20

without evidence of acute fracturedislocation and nmimal degenerative
osteoarthritis of the right hip. Tr. Z6iting Tr. 366). In a June 2011 examinati
Plaintiff walked without a limp, was abte change positions without difficulty,
displayed full range of back motion, ahdd negative straight leg raise in the
supine position. Tr. 26 (citing Tr. 355-68At a July 2011 ER examination,
Plaintiff “ambulated with a normajait.” Tr. 26 (citing Tr. 299).

The ALJ further noted that a M&p12 CT scan of the lumbar spine
revealed normal alignment without fraataror evidence of spondylosis. Tr. 26
(citing Tr. 369). The ALJ did acknowledgeatithe CT scamidicated a suspectd
right L2-3 broad-based disc protrusiamtacting the right existing L2 nerve roq
at the L4-5 level, a centrdlsc protrusion was seen withild central canal steno
and mild to moderate lefind moderate right neuralréominal stenosis, which m3

have impinged on the L4 foraminal nemo®ts. Tr. 26 (citing Tr. 369). While

there was mention of an antalgic gaithe record, the ALJ noted that it was not

recurring. Tr. 27 (citing Tr. 344, 363) he ALJ noted that although there was
mention of a positive straight leg raise oa tight in the supine position, this alg
was not recurring. Tr. 27 (citing Tr. 362, 330).

After the hearing in 2014, the ALJdared a consultative examination an
imaging, and x-rays of Plaintiff's hipsame back negative. Tr. 27 (citing Tr. 4§

49, 54, 413). During the examination, Plaintiff had a normal gait, negative s

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 14
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leg testing in both seated and supine fowss, and was able to sit comfortably &

move about the examination room without obvious discomfort. Tr. 409. The

examiner noted no tenderness or spasthespine. Tr. 409. Although Plaintifi
did have a slightly reduced range of matof the cervical and dorsolumbar spi
he could ambulate at an aage pace without difficultgnd he had a full range g
motion of the hips. Tr. 409-10. He had a full range of motion in all other arg
including his hip joints. Tr. 409. He, the ALJ reasonably concluded that
Plaintiff's subjective allegations wermt supported by thmedical record.
Similarly, the ALJ noted that Plaiffts medical records did not substanti

his other subjective claims, specificatggarding liver pain, abdominal pain, an

fatigue. Tr. 27. The ALJ noted that thevas scant evidence support the claim.

For example, the ALJ noted that iMay 2011 examination, Plaintiff showed n
signs of hepatic enlargement. Tr. 2ifig Tr. 353). The next month, Plaintiff
discontinued complaining of liver paiffr. 355. The treatment records
documented only brief mention of headagluespite Plaintiff's allegations of
three to four headaches a monthitagfor days. Tr. 27 (citing Tr. 343-44
(isolated complaint of neck pain in March 2012)).

The Court notes that the ALJ’s dsicin acknowledges evidence that cou
be interpreted as favorable to the Pldinincluding a 2012 CT scan. Tr. 27.

However, the medical evidenoérecord was susceptible to more than one rat

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 15
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conclusion, and therefore the ALJ’s corsttin as to the inconsistencies betweg

Plaintiff's alleged physical impairmenisnd the overall record, must be upheld.

Burch, 400 F.3d at 67%ee also Andrews v. Shala&8 F.3d 1035, 1039 (9th Ci
1995) (“[tlhe ALJ is responsible for determining credibility”).

2. Gaps in Treatment

Next, the ALJ found Plaintiff's symipm complaints Ies than credible
because there were significayaps in his treatment history. Tr. 27. The medif
treatment a Plaintiff seeks to relieve hisnpgoms is a relevant factor in evalualt
the intensity and persistence of symptori® C.F.R. 88416.929(c)(3)(iv), (V).
An ALJ is permitted to consider lack oeatment in his credilily determination.
Burch 400 F.3d at 681. Moreover, “in assag a claimant’s credibility, the AL
may properly rely on ‘unexplained oradequately explained failure to seek
treatment or to follow a prescribed course of treatmemidlina, 674 F.3d at
1113 (quotinglommasetti v. Astry®33 F.3d 1035, 1039 (9@ir. 2008)).

As the ALJ noted, Plaintiff complainext right hip pain in June 2011, yet
Plaintiff did not seek additional mediazare or treatment for pain until March
2012. Tr. 27 (citing Tr. 355-58, Tr. 33X). The ALJ identified another
significant gap in treatment. After seag treatment in April 2012 and obtaining
imaging in May 2012, Plaintiff sought nortber medical care. Tr. 27 (citing Tr

348-79). At the hearing in October 20B3aintiff confirmed he had not sought

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
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any medical care since April 2012. Tr. 309- The ALJ further observed that at a

consultative examination in 2014, Plafhstated he was not taking any medication

related to his impairmesit Tr. 27 (citing Tr. 407)The ALJ concluded that
“[s]uch a gap in treatment puts the degi@evhich [Plaintiff] was actually limited
by symptoms into question.” Tr. 27.

Plaintiff contends that he could nafford medical ca because he was

uninsured. ECF No. 15 at 10. Disabilityneéits may not be denied because of the

claimant’s failure to obtain treatmestie cannot obtain for lack of fund&amble
v. Chater 68 F.3d 319, 321 (9th Cir. 1995 ere, however, the ALJ specifically
considered the financial considecaits and found that “[a]lthough financial
constraints may have impacted his abilitybdain care, one would still expect to
find some degree of effort to alleviatenggtoms if they had been as limiting as
alleged.” Tr. 27. The record supportse thLJ’s conclusion. Here, as Defendant
notes, Plaintiff admitted that he had apiplied for or followed up on medical care
that was available to him, and it appeanednay have been insured by the state.
Tr. 47-48, 52-53. More importantly, everAfaintiff could not seek medical care
from the clinic, he still cod seek assistance at theexgency room, which he had
done in the pastSee, e.g Tr. 229-31 (March 4, 2010 ER visit for shortness of]
breath and cough); Tr. 236-38 (March 15, 2&Bvisit for right elbow pain); Tr.

239-41 (March 30, 2010 ER visit for shrmess of breath and cough); Tr. 245-46

A4
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(April 12, 2010 ER visit for laceration); Tr. 247-48 (April 29, 2010 ER visit for

swelling in elbow). Given this recorthe ALJ’s conclusion that the gaps in
Plaintiff's treatment history with reggt to his back and hip complaints

undermined the credibility of hsymptom claims was reasonable.

Moreover, as of 2014, the ALJ notea@thPlaintiff was taking no medication

for his impairments. Tr. 27 (citing Tr. 407Evidence of “conservative treatment”

is sufficient to discount a claimantsstimony regarding the severity of an
impairment. Parra v. Astrue481 F.3d 742, (9th Cir. 2007) (citidghnson v.
Shalalg 60 F.3d 1428, 1434 (9th Cir. 1995)ting ailments with an over-the-

counter pain medication is evidence of conservative treatment sufficient to

discount a claimant’s testimony regarding #everity of an impairment). These

were clear and convincing reasons to idida Plaintiff's symptom claims.

3. Inconsistent Statements Regarding Substance Abuse

The ALJ found that Plaintiff'sredibility was undermined by his
misrepresentations and inconsistent stat@siregarding his substance abuse.
27-28. An ALJ may support an adse credibility finding by citing to
inconsistencies in the claimant’s testiny, prior inconsistent statements and
general inconsistencies in the recoithomas 278 F.3d at 958-59 (inconsisteng
in the claimant’s testimony is properly considerdaymmasetfi533 F.3d at 1039

(prior inconsistent stateents may be consideredjplina, 674 F.3d at 1112 (an
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ALJ may support an adverseedibility finding by citing togeneral inconsistenci
in the record). Moreover, an ALJ mpyoperly rely on a lack of candor with
respect to substance usben assessing credibilittfhomas278 F.3d at 959
(finding that lack of candor regardj substance abuse supported the ALJ’s
negative conclusions about the claimaptysical description of her pain).

For example, the ALJ noted thatMay 2011, Plaintiff admitted to recent
using methamphetamine. Tr. 28 (citing 355). However, Plaintiff subsequen

denied drug use at a July 15, 2011 ERtMmut his urine screen tested positive

marijuana and methamphetamine. Tr(&8ng Tr. 298-301). Then in May 2012,

during a psychological examination, Dr. Arnold reported that Plaintiff “was v
regarding his last methamphetamine use latedtit was within the past year.”
397. As the ALJ noted, three weekslieay on April 26, 2012, Plaintiff tested

positive for methamphetamine, amphetagniecstacy, and marijuana. Tr. 363.

*There is additional evidende the record regarding Plaintiff's lack of candor

S

y

[ly

for

ague

Tr.

regarding his substance abuBeiring the May 2012 examination with Dr. Arngld,

Plaintiff also was not candid regarding marijuana use. “When asked about
marijuana use history, heas¢d he does not use it beaatismakes me dumber.’

Tr. 397. Similar to his methamphetamine use, Plaintiff tested positive for

marijuana three weeksior to his evaluation with DiArnold. Tr. 363. Moreover,

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 19

his




10

11

12

13

14

15

16

17

18

19

20

Plaintiff contends that the ALJ muste “more than a history of substance

abuse to discredit a claimant’s testimarfya mental disability.” ECF No. 15 at

10. Here, the ALJ reasdoly relied on Plaintiff's misrepresentations and

inconsistent statements regarding his & abuse in assessing his credibility.

This was a clear and comaing reason to discredits symptom claims.

4. Activities of Daily Living

The ALJ found the limitations alleged Byaintiff were inconsistent with his

activities of daily living. Tr. 27. Bdence about daily activities is properly
considered in making a credibility determinatidtair, 885 F.2d at 603. A

claimant’s daily activities may support adverse credibility finding if (1) the

claimant’s activities contradict his othestenony, or (2) the claimant “is able to

spend a substantial part of his day eyeghin pursuits involving performance of
physical functions that are transferable to a work setti@yri v. Astrue495 F.3d

625 639 (9th Cir. 2007) (citingair, 885 F.2d at 603)). ‘ie ALJ must make

on April 26, 2012, Defendant underwent a disability reevaluation, during whi

reported he had used methamtamine two days pridout denied any other dru

ch he

J

use. Tr. 361. As mentioned previoysdig tested positive for methamphetamines,

amphetamines, ecstacy, andrijp@na; and he “appeare[d] to be intoxicated.”

363.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT - 20

Tr.




10

11

12

13

14

15

16

17

18

19

20

‘specific findings relating to [the dailactivities’ and their transferability to
conclude that a claimant’s dailytaaties warrant an adverse credibility
determination.”ld. (quotingBurch 400 F.3d at 681). A claimant need not be
“utterly incapacitated” to beligible for benefits.Fair, 885 F.2d at 603.

Here, Plaintiff claimed that he avoidsing stairs, that he can stand for
maybe five minutes, that he has troubladieg and squatting, and that he has
hard time getting around. Tr. 26. FurtheaiRliff testified that he is tired a lot,
indicating that he sits down to rest. Tr. 28e also stated that he has headach
three to four times a month, nothing thestlgor a couple of days. Tr. 26. Here
the ALJ observed that Plaintiff indicatbéeé uses buses for transportation,
suggestive of some capacittyconcentrate and persiag well as be around othg
Tr. 28. Plaintiff indicated that he@tanded to his personal care, did his own
laundry, prepared his own meals ansl dhily activities include painting and
reading. Tr. 28 (citing Tr. 397). Tk J failed to demonstrate how these
activities contradicted Plaintiff's otherditmony or that he was able to spend &
substantial part of his day engagedhiase activities and th#tese activities are
transferable to a work setting. Therefdhas reason fails to meet the specific,
clear and convincing standard.

Nonetheless, in light of the otheermissible reasons the ALJ provided fq

discrediting Plaintiff's testimony, th{Sourt does not finthe ALJ has committed
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reversible error.SeeMolina, 674 F.3d at 1115 (“[S]everal of our cases have hpld

that an ALJ's error was harmless wadre ALJ provided one or more invalid
reasons for disbelieving a claimant's testny, but also provided valid reasons
were supported by the recl’ (citations omitted))see als@Batson v. Comm'r of
Soc. Sec. Admin359 F.3d 1190, 1197 (9th Cir. 2004) (holding that any error
ALJ committed in asserting one impeassible reason for claimant’s lack of

credibility did not negate the validity tiie ALJ's ultimate conclusion that the

claimant’s testimony was not credible).
C. Medical Opinion Evidence
Plaintiff contends the ALJ impperly considered the medical opinions o
examining psychologist John Arnold, Phanhd other medical providers. ECF |
15 at 13-15.
There are three types of physiciaf(4) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant

(examining physicians); and (3) those wiether examine ndreat the claimant

but who review the claimant’s filsmgnexamining or reviewing physicians).”

Holohan v. Massanari246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).

“Generally, a treating physician’s opinionrgas more weight than an examinin
physician’s, and an exanig physician’s opinion carrigaore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
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opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters reigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianbpinion is uncontradicted, an ALJ n

reject it only by offering “clear anconvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including g
treating physician, if that opinion is brief, conclusory and inadequately supp
by clinical findings.” Bray v. Comm’r of Soc. Sec. Admib4 F.3d 1219, 1228
(internal quotation marks and brackets omitted). “If a treating or examining
doctor’s opinion is contradicted byeather doctor’s opinion, an ALJ may only
reject it by providing specific and lggnate reasons thaitre supported by
substantial evidence.Bayliss 427 F.3d at 1216 (citinigester 81 F.3d at 830-31

1. Dr. Arnold

On May 2, 2012, Dr. Arnold evaluat&daintiff, Tr. 396-404, and diagnos
Plaintiff with major depressive disordeecurrent mild to moderate; amphetam
dependence early full remission; r/o pain disorder. Tr. 396. Dr. Arnold opin
that Plaintiff was capable of understandargl carrying out simple instructions,
noting that he could concentrate for shpmtiods; he could congte simple taskg

without close supervision, and not disrofiters; he would work best in positior
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that had minimal interactions with othersr. 397. Dr. Arnold assessed a GAF

54, indicating moderatgymptoms. Tr. 396.

Because Dr. Arnold’s opinions regardithe most severe limitations were

contradicted by Dr. Bailey, Tr. 85-87, tA&J was required tprovide specific an
legitimate reasons for rejecting pions of Dr. Arnold’s opinion.Bayliss 427 F.3{
at 1216.

First, the ALJ gave little weight to DArnold’s opinion because the level
severity implicated by it was inconsistevith Dr. Arnold’s contemporaneous
mental status examination and clinio@kservations. Tr. 29. A medical opinion
may be rejected by the ALJ if it is conshiry, contains inconsistencies, or is
inadequately supportedBray, 554 F.3d at 1228 homas278 F.3d at 957.

Moreover, a physician’s opinion may be rejected if it is unsupported by the

physician’s treatment note&ee Connett v. Barnha®40 F.3d 871, 875 (9th Cir.

2003) (affirming ALJ’s rejection of ptsycian’s opinion as unsupported by
physician’s treatment notes). As theAhoted, Plaintiff performed within the
average range on the mini mental staxsm, scoring 26 of 30 points. Tr. 29
(citing Tr. 401). While Plaintiff refused to perform serial 7 subtractions, Plaif
did serial 3 additions without errdgllowed a three-gfp command; and he
performed within normal limits on the Tirdlaking Test, Part A and Part B. Tr|

29 (citing Tr. 400-01). Further, the ALJ ndtthat Plaintiff had a restricted affeq
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and circumstantial thought content, bppeaared alert, displaying normal speegh
and full eye contact. Tr. 29 (citing. 400-01). Here, the ALJ reasonably
determined that the MSE results and datifindings did not support the level of
limitations opined by Dr. Arnold. Thisas a specific and legitimate reason to
reject the opinion.

Second, the ALJ discounted Brnold’s opinion because he relied on
Plaintiff's self-reported symptom testimyp, which the ALJ properly found not tp
be credible. Tr. 29. A physician’s opam may be rejected if it is based on a
claimant’s subjective complaintghich were properly discounted.onapetyan v.
Halter, 242 F.3d 1144, 1149 (9th Cir. 2000)prgan v. Comm’r of Soc. Sec.
Admin, 169 F.3d 595, 602 (9th Cir. 199%hxir, 885 F.2d at 604. As discussed
supra the ALJ did not err in discreditirglaintiff’'s symptom complaints.

Plaintiff contends that the ALJ desgarded Dr. Arnold’s observations and
findings that justified the limitationsECF No. 15 at 14. Specifically, Plaintiff
asserts that Dr. Arnold “personally @pged” various symptoms, such as
hopelessness, sleep disturbances, rabiogghts, poor concentration and mempry,
and interpersonal difficulty. ECF N&5 at 14. Here, Dr. Arnold’s evaluation
consisted of an interview of Plaintdihd a personality assessment inventory,
which is a personality test &&d on self-report. It is apparent from reading Dr.
Arnold’s report that it was based in substantial part on Plaintiff’s interview and
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thus on the discredited selfpart of Plaintiff. Tr. 396-97. This was another
specific and legitimate reason to give limitgdight to Dr. Arnold’s opinions.
Third, the ALJ gave Dr. Arnold’s opions less weight because Plaintiff was
not forthcoming about the extent of his methamphetamine use at this
psychological/psychiatric evaluation. . 9. The record supports the ALJ’'s
finding. See Coffman v. Astrué69 Fed. App’x 609, 611 (9th Cir. 2012)
(affirming ALJ’s rejection of examining gshologist’s opinion, in part, due to the
fact that “plaintiff periodically conceat€ his substance abuse from providers);
Serpav. Colvin2013 WL 4480016, *8 (E.D. WaAug. 19, 2013) (affirming
ALJ’s rejection of a physician’s opinidrecause it was made without knowledge
of the claimant’s substance abuse andatarseeking behavior). As noted abqgve,
when Dr. Arnold inquired about Plaintifmethamphetamine usgRlaintiff] was
vague regarding his last thamphetamine use but stated it was within the past

year.” Tr. 397. As Defendant rest, Plaintiff had tested positive for

sUnder the section titled “Clinical InterviewDr. Arnold reported that “[Plaintiff]
believes his most recentgtession began in 2011 as he is experiencing sevefe
physical pain”; “as a child, he reportedly withessed domestic violence in the
home”; “he has difficulty getting along withuthority”; “he does not trust many

people and prefers to isolate himself from others.” Tr. 397.
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methamphetamines, amphetamines, ecstagymarijuana tlee weeks before the

UJ

evaluatior® The ALJ reasonably relied on Plafis lack of candor regarding his
substance abuse in giving Dr. Arnolds’ dpmweight. This was another specific
and legitimate reason to rejebe assessed mental limitatidhs.

2. Other Medical Opinion Evidence

Next, Plaintiff generally contends thdhe ALJ also chipped away at the
disability evidence contained in the omins of [sic] the ALJ actually adopted,”
which Plaintiff argues “includes portios$ the opinions of: Robert Bernardez-HRu,

M.D.; A. Peter Weir, M.D.; and Dr. JahnkeECF No. 15 at 15. Plaintiff has

¢ Plaintiff also was not candid regardihig marijuana useAccording to Dr.
Arnold, “[w]hen asked about fimarijuana use history, he stated he does not pse it

because ‘it makes me dumber.” Tr. 3%imilar to his methamphetamine use
Plaintiff tested positive for marijuana #& weeks prior to his evaluation with Dr.
Arnold.

" Plaintiff argues that his statement to Dr. Arnold that he had used

methamphetamine approximately a ypaor was accurate, contending that

Plaintiff tested positive for methamphetime ten months earlier in July 2011.

ECF No. 15 at 15. However, Plaintifsted positive both in July 2011, Tr. 298

301, and again in April 2012, Tr. 363.
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made no argument about any of the mabopinions, what limitations were

supposedly not adopted and incorporated the RFC, or how any alleged errof

was harmful. Here, Plaintiff fails to edtify with specificity any discrepancy
between these medical opingand the RFC assessed by &LJ. Thus, the Coy
declines to address this issugee Carmickle v. Cominsoc. Sec. Admin533
F.3d 1155, 1161 n.2 (9th Cir. 2008) (courtynakecline to address issue not rais
with specificity in Plaintiff's briefing).
CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence anck& of harmful legal error.

IT IS ORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 15pPENIED.

2. Defendant’s motion for summary judgment (ECF No. 2@RANTED.

The District Court Executive is @cted to file this Order, enter
JUDGMENT FOR THE DEFENDANT , provide copies to counsel, aGBLOSE
THE FILE.

DATED this 29th day of March, 2017.

s/Mary K. Dimke

MARY K. DIMKE
UNITED STATESMAGISTRATE JUDGE
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