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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BARBARA J. WEBER, Ph.D.
NO: 2:15CV-225-RMP
Plaintiff,
V. ORDERGRANTING MOTION TO
DISMISSAS TO JOHN MUNDING
DAVID E. EASH, Attorney at Law;
JOHN MUNDING, Trustee of the
Court; PAUL ZAMBON; and
GENERAL SERVICES
ADMINSTRATION,

Defendans.

Doc. 51

BEFORE THE COURT i®efendantiohn Munding’s Motion to Dismiss
Case as FrivolouSua Spontas to Chapter 7 Trustee John D. Munding or Under
FRCP 12(b)(6)ECF No. 11. Plaintiff is proceedingro sein prosecuting this
action. The Court has reviewdtle filings, the response memorandum (ECF No.
13), the reply memorandu(@CF No. 25), and is fully informed.

BACKGROUND
On January 28, 2015, Plaintiff Dr. Barbara Wellezgesthat shehad an

allergic reaction in the Thomas S. Foley United States Courthouse in Spokane,
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WA. ECF No. 21 at 14Dr. Weberalleges that sheas attending a bankruptcy
hearing on the fifth floor when she reacted to something in the environment an
was forced to leave the flo. Id. Defendantlohn Munding was serving as the
bankruptcy trusteeld. at 16. Dr. Weber alleges that she returrtedhe fifth floor
where Mr. Munding made her remain to answer questodsefused to make any
accommodationsor her allergic reactianld.

The instant lawsuit alleges that Mr. Mundifagled to make reasonable
accommodations for Dr. Weber's disability as required by a variety of federal a
state statutesSee idat 20. Dr. Weber alleges that Mr. Munding violated (ijle
Il of the Americans with Disabilities A¢tADA”) ; (2) the Rehabilitation Act;

(3) Title 11l of the ADA,; (4) the Architectural Barriers Act (“ABA" (5) the
Washington La Against Discriminatior{(*WL AD") ; and @) the Fourteenth
Amendment Due Process Claukk.at 14, 20.

Dr. Weber filed her initial complaint on September 3, 2086F No. 1.Dr.

Weber filed an amended complaint on September 8, 28C%. No. 4.Dr. Weber

then moved the Court for leave to file a second amended complaint on Septem

1 Dr. Weber alleges that Mr. Munding violated a statute called the “ABA¢€
ECF No. 13 at 6 Although Dr. Weber never uses the ralvbreviated name or
cites the code provision, the Court will assume that Dr. Weber intended to bring

cause of action undéne Architectural Barriers Act.
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23, 2015.ECF No. 8. The Court granted leave to amend on October 14, 2015.
ECF No. 20.Although Mr. Munding filed his motion to dismiss on September 2§
2015, the Court determined that his arguments were equally applicable to Dr.
Weber’'s second ameed complaint Id. at 2. Dr. Weber filed a response
memorandum on October 5, 2016CF No. 13.Mr. Munding filed a reply
memorandum on October 19, 2015CF No. 25.

DISCUSSION

l. Rule 12(b)(6) Legal Standard

The Fedeal Rules of Civil Procedure allow for the dismissal of a complaint

where the plaintiff fails to state a claim upon which relief can be grafkied. R.
Civ. P. 12(b)(6).A motion to dismiss brought pursuant to this rule “tests the leg:
sufficiency of aclaim.” Navarro v. Block250 F.3d 729, 732 (9th Cir. 2001n
reviewing the sufficiency of a complaint, a court accepts all-plelhded
allegations as true and construes those allegations in the light most favorable t
nonmoving party. DanielsHall v. Nat'l Educ. Ass'’n629 F.3d 992, 998 (9th Cir.
2010).

To withstand dismissal, a complaint must contain “enough facts to state 4
claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007):A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendg

liable for the misconduct allegedA&shcroft v. Igbgl556 U.S. 662, 678 (2009).
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[1.  Titlell of the Americanswith Disabilities Act

Dr. Weber alleges that Mr. Munding violated Title Il of hBA when he
failed to make reasonable accommodations for her allergic rea&©R.No. 21
at20. Dr. Weber cites a number of statutory and Code of Federal Regulations
provisions as well as sections of the Title Il Technology Assistance Malalal.

Under Title 1l of the ADA, “no qualified individual with a disability shall,
by reason of such disability, be excluded from participation in or be denied the
benefits of the services, programs, or activities of a public entity, or be subjecte
discrimination by any such entity42 U.S.C. 812132 The term “public entity”
includes’(A) any State or local government; (B) any department, agency, speci
purpose district, or other instrumentality of a State or States or local governme
and (C) the National Railroad Passenger Corporation, and any commuter
authority.” 42 U.S.C. 812131. “By definition, the ADA does not apply to the
federal governmentUnited States v. Wishart46 F. App’x 171, 173¢th Cir.
2005).

As a Chapter 7 trustee, Mr. Munding is a private party, not a government
employee.But even assuming that a Chapter 7 trustee acts on behalf of the

government Dr. Weber has failed to state a claim upon which relief can be

2 Courts have found th&hapter 7 trusteesct under color of law in certain

instancesSee In re Barmar252 B.R. 403, 412413 (Bankr. E.D. Mich. 2000)
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granted. If Mr. Munding was acting under color of law in his role as a Chapter 7
trustee, he would have been acting under color of federalAalitle Il of the

ADA applies to neither private entities nor the federal governméte Il is
inapplicalbe to Mr. Munding Dr. Weber’s cause of action under Title Il of the
ADA against Mr. Mundings thereforadismissed with preg udice for failure to

state a claim upon which relief can be granted.

11

11

(noting that the “circumstances surrounding the status and function of a trusteg

in a

chapter 7 case all suggest a sufficient nexus to the government and its power that it

IS necessary and appropriate to apply to the trustee the fourth amendment limit

government power”)in re Bursztyn366 B.R. 353, 368 (Bankr. D.N.J. 2007)
(noting that “the Court is not prepared to conclude that a bankruptcy trustee is
from the strictures of the Fourth Amendment and forfeit a debtor’s expectationg
privacy”). But see Listecki v. Official Comwf. Unsecured Creditors80 F3d

731, 741 (7th Cir. 2015) (concluding that a Creditors’ Committee, appointed by
United States Trustee, was not acting under color ofdathe purpose of the
Religious Freedom Restoration Act}.is, however, unnecessary to determine
whether Mr. Munding was actingnder color of law in this instancas there is no

indication that Mr. Munding was acting on behalf of a State or localrgment

ORDERGRANTING MOTION TO DISMISSAS TO JOHN MUNDING~ 5

S on

free

5 Of

the




10

11

12

13

14

15

16

17

18

18

20

21

[11.  TheRehabilitation Act

The Rehabilitation Acstates that “[n]o otherwise qualified individual with &
disability . . .shall, solely by reason of his or her disability, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination und
any program or activity receiving Federal financial assistance or under any
program or activity conducted by any Executive agen@@U.S.C. §/94(a). To
state a claim under the Rehabilitation Act, Dr. Wehastallegethat she was
subjected to discrimination under a fjfiyang “program or activity’ Id. The term

“program or activity”potentiallyincludes the operatiortf instrumentalities of

State ollocal governments, educational institutions, and business organizations.

29 U.S.C. §94(b). The definition does not include the actual operations of
federal instrumentalitiesSee id.As neitherthe bankruptcy proceedingr the
federal courthousgualifiesasa “program or activity Dr. Weber's cause of
action against Mr. Munding under the Rehabilitation Aclisenissed with
prejudice for failure to state a claim upon which relief can be granted.

V. Titlelll of the Americanswith Disabilities Act

Under Title 11l of the ADA, “[n]o individual shall be discriminated against
on the basis of disability in the full and equal enjoyment of the goods, services,
facilities, privileges, advantages, or accommodations of any place of public
accommodation by any person who owns, leases (or leases to), or operates a

of public accommodation.42 U.S.C. 812182(a).“Public accommodation”
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includes vaous private entities, if the operations of such entities affect commerge,
including places of lodging, establishments serving food or drink, theaters, places
used for public transportation, and places of educad@nJ.S.C. 812181(7).

Dr. Weber'sallegation, as understood by the Court, is that Mr. Nhand
discriminated against her regardimgr use of the federal courthouda:.. Weber
has failed to state a claim upon which relief can be graftkdre is no support
for the propositiorthat a courtbuse is a place of public accommodation as the
term s defined by the ADA Unlike the various entities listed in12181(7), a

courthouse isat a private entity Further while Mr. Munding occasionally works

in the courthouse, as a private attorney he does not own, lease, or operate the|entity

as required by 82182(a).Dr. Weber’s cause of action under Title 11l of the ADA
against Mr. Mundings thereforedismissed with preudice for failure to state a
claim upon which relief can be granted.

V. TheArchitectural Barriers Act

The ABAwas designed tinsure whenever possible that physically
handicapped persons will have ready access to, and use of, [qualifying] iilding
42 U.S.C. $4152. While the federal courthouseay besubject to the ABAsee4?2
U.S.C. 84151, the ABA provides for “purely administrative remediast] does
not “provide for a private cause of actionlackson v. FedBureau of Prisons06-
1347 MJID/RLE), 2007 WL 843839, at *20 (D. Minn. Mar. 16, 20059e also

Fulton v. United Stated.98 F. App’x 210, 216 (3rd Cir. 2006) (noting that the
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ABA “provid[es] no independent statutory right of actiannor. . .an implied
right of action”) As the ABA does not authorize a private cause of action, Dr.
Webefs attempted cause of action under the ABA against Mr. Munding is

dismissed with prejudice for failure to state a claim upon which relief can be

granted.

VI. Washington Law Against Discrimination

TheWLAD states that “the right to be free from discrimination because
of . . . .the presence of any sensory, mental, or physical disabilitg recognized

as and declared to be a civil right.” RCW 49.60.030(hg WLAD grants “[a]ny
person deeming. . herself injured by any act in violation of this chaptera civil
action.” RCW 49.60.010(2). The WLAD makes it “an unfair practice for any
person. . .to commit an act which directly or indirectly results in
any. . .discrimination. . .in any place of public resort, accommodation,
assemblage, or amusemenRCW 49.60.218L). In order to make out a prima
facie case under RCW 49.60.215, a plaintiff must show thatdefendant’s
business or establishmerg a place of public accommodatioiéll v. Spokane
Transit Auth, 128 Wn.2d 618, 637 (1996mphasis added)

Dr. Weber has failed to state a claim upon which relief can be granted un

the WLAD. Even assuming that a courthouse is a place of public
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accommodatior the federal courthouse istdr. Munding’s “business or
establishment.Mr. Munding neither owns nor has any responsibility for the
operations of the courthousBr. Weber's WLAD cause of action against Mr.
Munding is thereforelismissed with preudice for failure to state a claimpon
which relief can be granted

VII. Fourteenth Amendment

Dr. Weber alleges that Mr. Munding violated the Fourteenth Amendment
failing to make reasonable accommodations for her allergic readtloa.
Fourteenth Amendment provides that no State shall “deprive any person of life
liberty, or property, without due process of lawJ:S.CoNsT. amend. XIV, §81.
The right ofaccess to the courts is “protected by the Due Process Clause of the
Fourteenth AmendmentTennessee v. Lang41 U.S. 509, 523 (2004Howe\er,

“the prohibitions of the Fourteenth Amendment are addressed to the $ates.”

3 The only authority this Court has uncovered has held other@éseKral v.
Benton Cty,. CV-09-5014RHW, 2009 WL 3856918, at *4 (E.D. Wash. Nov. 10,
2009) (noting that the phrase public accommodation is “defined at length in RC

49.60.040(2), which does not include any specific mention of a courthouse or ji

by

W

Al

and that “extending RCW 49.60.215 to courthouses and jails would be a significant

and wholly unsupported leap from the types of facilities identified in the case la

to date”).
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parte Virginig 100 U.S. 339, 346 (1879%enerally, “state action [is] subject to
Fourteenth Amendment scrutiny and private conducts not.” Brentwood Acad.

v. TennSecondary Schthletic Ass'n531 U.S. 288, 295 (2001peemingly
private action may be considerddte action, howeverf, “there is such a ‘close
nexus between the State and the challenged action’ that seemingly private beh
‘may be fairly treated as that of the State itselld’ (quotingJackson v. Metro.

Edison Co0,.419 U.S. 345, 349 (1974)).

Dr. Weber has failed to state a claim upon which relief can be granted. Mr.

Munding is a private attorney wtazcasionallyworks as a Chapter 7 trustee in the
federal courthouseAs discussed abovassumingvir. Munding was acting under
color of law at all, he was acting under color of federal, not state, Taere is no
indicationor allegatiorthat Mr. Munding was a®ciated with théState” in any
manner.As the Foutenth Amendment only restrairtate, not federadr private
acton, the prohibitions ofhe Fourteenth Amendment do not apply to Mr.
Munding What the Court interpretas Dr. Weber’s cause of action under the
Fourteerth Amendment against Mr. Mundingdssmissed with pr g udice for
failure to state a claim upon which relief can be granted.

/11

I 11

VIIl. Leaveto Amend Complaint
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In the Ninth Circuit, “a district court should grant leave to amend even if 1]
request to amend the pleadivgs made, unless it determines that the pleading
could not possibly be cured by the allegation of other factgpéz v. SmitH203
F.3d 1122, 1130 (9th Cir. 2000As discussed above, Dr. Weber has alleged no
theory under which Mr. Munding can be helablie for damages resulting from the
January 28, 2015, incident in the Thomas S. Foley United States CourtAsuse.
such, the Court finds that granting leave to amend would be futile.

CONCLUSION

Accordingly,IT ISHEREBY ORDERED that Defendant John Mundirgy’
Motion to Dismiss Case as Frivolo8sia Spontas to Chapter 7 Trustee John D.
Munding or Under FRCP 12(b)(@CF No. 11, is GRANTED. All causes of
action against Mr. Munding adgsmissed with preudice.

The District Court Clerk is directed to enter this Orgeoyide copies to

counselandpro seWeber andter minate John Munding as a defendant in this

matter.
DATED this 20th dg of November 2015.
s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
Chief United States Districtudge
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