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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BARBARA J. WEBER, Ph.DQ.
NO: 2:15CV-225-RMP

Plaintiff,
V. ORDERGRANTING MOTION TO
DISMISSAS TO GENERAL
DAVID E. EASH, Attorney at Law; SERVICES ADMINISTRATION AND
JOHN MUNDING, Trustee of the PAUL ZAMBON

Court; PAUL ZAMBON; and
GENERAL SERVICES
ADMINSTRATION,

Defendars.

Doc. 54

BEFORE THE COURT arBefendarg General Services Administration
and Paul Zambon’s Motion to Dismj4sCF No. 31, and PlaintiffDr. Barbara
Weber’'s Motion to Amend Jurisdiction so that this Court can Hear the Case ag
the GSA,ECF No. 35. Plaintiff is proceedingro sein prosecuting this action.
The Court has reviewdtle filings, theresponse memorandum (EGlB. 33), the
amendedesponse memorandum (EGI6. 34),the reply memorandufE CF

No. 41), and the surreply memorandum (EQB. 46),and is fully informed.
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BACKGROUND

On January 28, 2015, Plaint®fr. Barbara Webeallegesthat shehad an
allergic reaction in the Thomas S. Foley United States Courtho$mokane,
Washington ECFNo. 21 at 21 Dr. Weberalleges that she was attending a
bankruptcy hearing on the fifth floor when she reacted to something in the
environment and was ffoed to leave the floord. DefendanGeneral Services
Administration(“*GSA”) is a federal administrative agency thanages the
Thomas S. Foley United States Courthouse- Ho. 31 at 2. Defendant Paul
Zambon is the Field Offe Managefor GSA in Spokae Id. Dr. Weber alleges
thatthe chapter 7 bankruptcy trustee, John Munding, and her private attorney,
David E. Eash, failed to provide her with reasonable accommodé#tiohsr
allergic readion by forcing her taeturnto the fifth floor wheréMessrs Munding
and Eashlmade her remain to answer questiand sign paperworlECF No.21 at
21-22.

As the Court understan@. Weber’s allegationshe instantawsuit alleges
that GSAeitherfailed to make reasonable accommodationLio\Weber’s
disability as required by a variety of federal and state statuiswicariously
liable for cadefendants MessrMundings and Eash’s failure to make reasonable
accommodations fddr. Weber’s disability See idat 20.Dr. Weber alleges that
GSA isliable under(1) Title Il of the Americans with Disabilities A¢tADA”) ;

(2) the Rehabilitation Act(3) Title Il of the ADA; (4) the Architectural Barriers
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Act (“ABA”) ; (5) the Washington La Against Discriminatior{WLAD") ;
(6) the Fourteenth Amendment Due Process Claus#hé/American Bar
Association Commission on Mental and Physical Disability Law; and
(8) negligenceld. at 38; ECHNo. 46 at 2
Dr. Weber filed her initial complaint on September 3, 2015. EGFL.
Dr. Weber filed an amended corapit on September 8, 2015. EGB. 4.
Dr. Weber then moved the Court for leave to file a second amended complaint
September 23, 2015. EQ¥6. 8. The Court granted leave to amend on October 1

2015. ECHNo. 20.Dr. Weber filed a second amended complamOctober 14,

2015. ECHNo. 21. Defendants filed their motion to dismiss on October 23, 2015.

ECF No.31.Dr. Weber filed both her response memorandum and an amended
response memorandusn October 272015. ECF Nos. 33 and 3ar. Weber
moved to amend the jurisdiction section of her second amended complaint on

October 29, 2015. ECRo. 35. Defendants filed their reply memorandum on

1 Dr. Weber allegethat GSAviolated a statute called the “ABASeeECF No.21
at 39 Throughout her second amended compl@ntWeber refers to the
American Bar Association Commission on Mental BgsicalDisability Law.
See idat 3. However, given that the Architectural Barriers Act is a relevant staty
that utilizes the acronym “ABA,” the Court will analyke. Weber's allegations
under both theories of liability
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November 9, 2015. ECRo. 41. Dr.Weber filed her surreply memorandum
without the Court’s permissionn November 12, 2015. EQ¥o. 46.
DISCUSSION

l. Rule 12(b)(6) Legal Standard

The Federal Rules of Civil Procedure allow for the dismissal of a complai
where the plaintiff fails to state a claim upon which relief can be graféed R.
Civ. P. 12(b)6). A motion to dismiss brought pursuant to this rule “tests the legg
sufficiency of a claim.’Navarro v. Block250 F.3d 729, 732 (9th Cir. 2001).
reviewing the sufficiency of a complaint, a court accepts all-plehded
allegations as true and congs those allegations in the light most favorable to th
nonrmoving party DanielsHall v. Nat'l Educ. Ass'n629 F.3d 992, 998 (9th Cir.
2010).

To withstand dismissal, a complaint must contain “enough facts to state 4
claim to relief that is plausible ats face.”Bell Atl. Corp. v. Twombl|y550 U.S.
544, 570 (2007)A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defenda
liable for the misconduct alleged®&hcroft v. Igba) 556 U.S. 662, 678 (2009).

[I.  Causesof Action asto Paul Zambon

While Paul Zambon is mentioned as a defendant in the caption of
Dr. Weber’'s second amended complaint, BGF 21 at 1,Dr. Weber never alleges

thatMr. Zambon violated any statutory or constitutional provisttee generally
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id. As suchDr. Weber has failed tallege any causes of action advtn Zambon,
who isdismissed with prejudice from this lawsuit.

[11. Titlell of the Americanswith Disabilities Act

Dr. Weber allegethat GSAviolated Title Il of theADA when itfailed to
make reasonable accommodations for her allergic rea&@©iRNo. 21 at38.

Dr. Weber cites a number of statutory and Code of Federal Regulations provisi
as well as sections of the Title Il Technology Assistance Matuial.

Under Title Il of the ADA, “no qualified individual with a disability shall,
by reason of such disability, be excluded from participation in or be denied the
benefits of the services, programs, or activities of a public entity, sulijected to
discrimination by any such entity42 U.S.C. 812132 The term “public entity”
includes’(A) any State or local government; (B) any department, agency, speci
purpose district, or other instrumentality of a State or States or local govdynme
and (C) the National Railroad Passenger Corporation, and any commuter
authority.”42 U.S.C. 812131.“By definition, the ADA does not apply to the
federal governmentUnited States v. Wishart46 F. App’x 171, 173 (9th Cir.
2005).

To the extent thdDr. Weberalleges thaGSA violaedTitle Il of the ADA,

Dr. Weber has failed to state a claim upon which relief can be grantedisG8A

instrumentaliy of the federalas opposed ta State or locajovernment. As such,
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GSAis nota“public entity’ asdefined by Titlell. Therefore, the Court finds that
GSA is not subject to the restrictions imposed by Title 1l of the ADA.

To the extent thaDr. Weber alleges that GSA vicariously liable for the
conduct oMessrsMunding and EasltDr. Weber has failé to state a claim upon
which relief can be granted. The Court has found that nevthaviunding nor
Mr. Eash can be held liable under Title Il of the ADA as neither attorney is a
“public entity” asthat term is defined by Title.IBeeECF No.51 at 5; EEF N0. 53
at5. As such, GSA cannot be held vicariously liable under Title Il of the ADA.

Therefore Dr. Weber’'s cause of action under Title Il of the A2gainst
GSAis dismissed with preudice for failure to state a claim upon which relief can
be granted.

IV. TheRehabilitation Act

The Rehabilitation Act states that “[n]Jo otherwise qualified individual with
disability . . .shall, solely by reason of his or her disability, be excluded from
partidpation in, be denied the benefits of, or be subjected to discrimination und
any program or activity receiving Federal financial assistance or under any
program or activity conducted by any Executive ager29.U.S.C. §94(a).To
state a claim underehRehabilitation ActDr. Webermustallegethat she was
subjected to discrimination under a qualifying “program or activity.The term
“program or activity” potentially includes the operatiafsnstrumentalities of

State ollocal governmerst, educabnal institutions and business organizatio2$.
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U.S.C. §794(b).The definition does not include the actual operations of federal
instrumentalitiesSee id.

As operations of the federal governmamditherthe bankruptcy proceeding
nor the federatourthouseyualify asa “program or activity As suchDr. Weber
has failed to state a claim upon which relief can be granted against GSA unde
Rehabilitation Act.

To the extent thaDr. Weber alleges that GSA vicariously liable for the
conduct ofMessrsMunding and EasliDr. Weber has failed to state a claim upon
which relief can be granted. The Court has found that névthaviunding nor
Mr. Eash can be held liable under the Rehabilitation Act as neither attorney wa
engaged in a “program or activity” as that term is defined by the Rehabilitation
Act. SeeECF No.51 at 6; ECANo. 53 at 8. As such, GSA cannot be held
vicariously liable undethe Rehabilitation Act.

Thereforg Dr. Weber’'s cause of action undée Rehabilitation Act against

GSAis dismissed with preudice for failure to state a claim upon which relief can

be granted.

V. Titlell of the Americanswith Disabilities Act

Under Title 11l of the ADA, “[n]o individual shall be discriminated against
on the basis of disability in the full and equal enjoyment of the goods, services,

facilities, privileges, advantages, or accommodations of any place of public

accommodation by any person who owns, leases (or leases to), or operates a
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of public accommod#n.” 42 U.S.C. 812182(a):‘Public accommodation”
includes various private entities, if the operations of such entities affect comme
including places of lodging, establishments serving food or drink, theaters, plag
used for public transportation, and places of educat@i).S.C. 812181(7).
Dr. Weber’s allegation, as understood by the Court, isGis#f
discriminated against her regardingr use of the federal courthouBe. Weber

has failed to state a claim upon which relief can be graftese is no support for

the propositiorthat a courthouse is a place of public accommodation as thesterm i

defined by the ADAUnlike the various entities listed in12181(7), the
courthouse isat a private entityAs such, DrWeber has failed to stateckim
upon which relief can be granted against GSA under Title Ill of the ADA.

To the extent thdDr. Weber alleges that GSA vicariously liable for the
conduct oMessrsMunding and EasliDr. Weber has failed to state a claim upon
which relief can be granted. The Court has found that névthaviunding nor
Mr. Eash can be held liable under Title Il of the ADA as neither attorneg,own
leasa, or operatethe courthouse as required by 42 U.S.@C2882(a) SeeECF
No.51 at 7; ECANo. 53 at9. As suchGSA cannot be held vicariously liable
under Title Il of the ADA.

ThereforeDr. Weber’s cause of action under Title Il of the ARgainst
GSAis dismissed with preudice for failure to state a claim upon which relief can

be granted.
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V1. TheArchitectural Barriers Act

The ABAwas designed to “insure whenever possible that physically
handicapped persons will have ready access to, and use of, [qualifying] kmildin
42 U.S.C. #$4152.Regardless of wheth#éne federal courthouseay besubject to
the ABA,see42 U.S.C. 8151, the ABA provides for “purely administrative
remedies” and does not “provide for a private cause of actiacKson v. Fed.
Bureau of Prisons06-1347 (MJD/RLE), 2007 WL 843839, at *20 (D. Minn. Matr.
16, 2007) see also Fulton v. UniteBtates 198 F. App’x 210, 216 (3rd Cir. 2006)
(noting that the ABA “provid[es] no independent statutory right of
action. . .nor. . .an implied right of action”)As the ABA does not authorize a
private cause of actiolr. Weber’s attempted cause otiao under the ABA
againstGSAis dismissed with pre udice for failure to state a claim upon which
relief can be granted.

VII. Washington Law Against Discrimination

The WLAD states that “the right to be free from discrimination because
of . .. .the presencef@ny sensory, mental, or physical disability.is recognized
as and declared to be a civil right.” RCW 49.60.030(hg WLAD grants “[a]ny
person deeming. . herself injured by any act in violation of this chaptera civil
action.” RCW 49.60.010(2). The WLAD makes it “an unfair practice for any
person. . .to commit an act which directly or indirectly results in

any. . .discrimination. . .in any place of public resort, accommodation,
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assemblage, or amusemerRCW 49.60.218L). In order tomake out a prima
facie case under RCW 49.60.215, a plaintiff must show that “the defendant’s
business or establishment is a place of public accommoddatelhy. Spokane
Transit Auth, 128 Wn.2d 618, 637 (1996).

Dr. Weber has failed to state a claim apehich relief can be granted under
the WLAD. Even assuming that a courthouse is a place of public accommotiatit
the United States has not waived sovereign immunity with respectamraof
discrimination under atate statutéSeeECFNo. 31 at 1Q see alsdGilbert v.
DaGrossa 756 F.2d 1455, 1458 (9th Cir. 1985) (noting that “[i]t is well settled
that the United States is a sovereign, and, as such, is immune from suit unless
expressly waived such immunity and consented to be sued” andvfiia¢r a
suit has not been consented to be the United States, dismissal of the action is

required”).The principles of sovereign immunity apply whenever a federal agen

2 The only authority this Court has uncovered has held other@éseKral v.
Benton Cty,. CV-09-5014RHW, 2009 WL 3856918, at *4 (E.D. Wash. Nov. 10,
2009) (noting that the phrase public accommodation is “defined at length in RC

49.60.040(2), which does not include any specific mention of a courthouse or ji

andthat “extending RCW 49.60.215 to courthouses and jails would be a signifi¢

and wholly unsupported leap from the types of facilities identified in the case la
to date”).
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Is suedLarson v. Domestic & Foreign Commerce Co87 U.S. 682, 6888

(1949).As GSA is a federahdministrativeagency, GSAs protected byhe United

States’sovereign immunity and cannot be sued without the consent of the Unite

States

Although Dr.Weber allegs that {s]overeign[i] mmunity[d]oes not apply
Dr. Weberonly cites he Rehabilitabn Act (at the Act’s prior United States Code
provision of 8504)in support ECF N0.34 at 2. The Rehabilitation Act, however,
does not contain an express waiver of the United States’ sovereign immunity &
lawsuits based on state statytoauses of actiosuch as the WLADSee generally
29 U.S.C. §794.As GSA is protected by sovereign immunity, Bfeber has
failed to state a claim upon which relief can be granted against GSA under the
WLAD.

To the extent thaDr. Weber alleges that GSA vicariously liable for the
conduct oMessrsMunding and EasliDr. Weber has failed to state a claim upon
which relief can be granted. The Court has found that névthaviunding nor
Mr. Eashcan be held liable under the WLAD as the federal courthouse is neithg
attorneys “business or establishmeng§eeECF No.51 at 9; ECANo.53at11 As
such, GSA cannot be held vicariously liable under the WLAD.

ThereforeDr. Weber's WLAD cage of action against GSA dismissed

with preudice for failure to state a claim upon which relief can be granted
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VIII. Fourteenth Amendment

Dr. Weber alleges that GSAolated the Fourteenth Amendment by failing
to make reasonable accommodations for her allergic reactie Fourteenth
Amendment provides that no State shall “deprive any person of life, liberty, or
property, without due process of lavd’S. ConsT. amend. XIV, 81. The right of
access to the courts is “protected by the Due Process Clause of the Hourteent
Amendment."Tennessee v. Lan®41 U.S. 509, 523 (2004)owever,“the
prohibitions of the Fourteenth Amendment are addressed to the Skatgmite
Virginia, 100 U.S. 339, 346 (1879).

Dr. Weber has failed to state a claim upon which relief can beegtaGSA
Is an instrumentality of the federalbt a State or locagjovernmentAs the
Fourieenth Amendment only restrai@ate, not federal, aci, the prohibitions of
the Fourteenth Amendment do not apply=i8A.

To the extent thaDr. Weber alleges that GSA is vicariously liable for the
conduct oMessrsMunding and EasliDr. Weber has failed to state a claim upon
which relief can be granted. The Court has found that nevthaviunding nor
Mr. Eash can be held liable under the Fourteenth Amendment as neither
Mr. Munding norMr. Eash is a State actor restrained by the Fourteenth
AmendmentECF No.51 at 10; ECANo.53at13. As such, GSA cannot be held

vicariously liable under the Fourteenth Amendment.
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What the Court interprets & . Weber’s cause of action under the
Fourteeth Amendment against GSAdismissed with prejudice for failure to
state a claim upon which relief can be granted.

IX. American Bar Association Commission on Mental and Physical
Disability Law

Dr. Weber purports to bring a cause of action against GSA under the
American Bar Association Commission on Mental and Physical Disability Law.
ECF No.21 at 25Dr. Weber lists a number of obligatiotisat Messrs Munding
andEash werallegedly required to comply with according to the American Bar
Associationld. at 28-32. As GSA is not an attorney, it is unclear how American
Bar Association rules apply to GSA. Further, to the extaattDr. Weber alleges
that GSA is vicariously liable fdvlessrsMundings and Eash'’s violations of
American Bar Association rules, American Bar Associatides neithehavethe
force of lawnor create a privately enforceable cause of action. As such,

Dr. Weber’s purported cause of action under the AcaerBar Association
Commission on Mental and Physi¢akability Law againsGSA isdismissed
with preudice for failure to state a claim upon which relief can be granted.

X.  Negligence

In her surreply memorandumy. Weber noted that “GSA is negligent
becase GSA is responsible for maintenance of the Federal Courthouse.” ECF

No. 46 at 2. The Court, however, will not permit. Weber tobelatedlyallege a
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negligence cause of action that was not railsekde second amended complaint.
Further, even if the Court were to all@v. Weber to allege a negligence cause of
action, negligence arises under the State of Washington'’s tort common law.
Similar toDr. Weber's WLAD allegation, GSA has not waived sovereign
Immunity as to negligence or any other state law tort claim. As such, to the exts
Dr. Weber attempts to allege a negligence cause of aBlrolyeber has failed to
state a claim upon which relief can be granted.

Xl. Leaveto Amend Complaint

Dr. Weber, in tandem with her response and amended response, filed a
Motion to Amend Jurisdiction so that this Court can Hear the Case against the
GSA, ECFNo. 35.As Dr. Weber has previousigmended her complairdeeECF
Nos. 4 and 21Dr. Weber may amend “only with the opposing party’s written
consent or the court’s leave.” Fed. R. Civ. P. 15(a)(2). The court should freely ¢
leave to amend when justice so requitdsThe Supreme Court has offered the
following guidance to district courts when deciding whether to grant leave to
amend:

[iln the absence of any apparent or declared reasoch as undue

delay, bad faith or dilatory motive on the part of the movant, repeated

failure to cure deficiencies by amendments previously allowed, undue

prejudice to the opposing party by virtue of allowance of the

amendment, futility of amendment, etethe leave sought should, as

the rules require, be “freely given.”

Foman v. Davis371 U.S. 178, 182 (1962).
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Dr. Weber moves the Court to amend the venue and jurisdiction section (
her second amended complaint. B¢ 35. The Courtis, however, unclear as to
the purpose of the amendment as the sobstantiveehange appears to be adding
the line “[jJurisdiction is proper in this Court pursuant to 28 USC 1331 (federal
question).® CompareECF No. 21 at 28vith ECF No. 35. An additioal statement
asserting federal question jurisdiction under 28 U.SI33&. does not alter the
fact that GSA is not amenable to suit under any of the federal or state statutes
by Dr. Weber and such anmelmentwould be futile As the Court findshat
Dr. Weber has failed to allege any cause of action against GSA upon which rel
can be granted, the ColENIES Dr. Weber’s motion to amend as futile.

In the Ninth Circuit, “a district court should grant leave to amend even if 1
request to amenithe pleading was made, unless it determines that the pleading
could not possibly be cured by the allegation of other factgpéz v. Smiti203
F.3d 1122, 1130 (9th Cir. 200®s discussed abovBy. Weber has allegedn

theory under which GS&an be hkel liable for damages resulting from the Januar

3 The proposed amended section also alters the venue paragraph, which previ
repeated information concerning Mr. EaSieeECF No. 4 at 23. However, as no
party has objected to venue, Dr. Weber’s proposed alteration is immaterial to tl
matter at hand
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28, 2015, incident in the Thomas S. Foley United States Courthasisech, the
Court finds that grantingdditionalleave to amend would be futile.
CONCLUSION
Accordingly,IT ISHEREBY ORDERED:
1. Defendarg General Services Administration and Paul Zambon’s Motio
to Dismiss ECF No. 31, is GRANTED. All causes of action against
General Services Administrati@amd Paul Zamboaredismissed with
prejudice.
2. Plaintiff's Motion to Amend Jurisdiction so that this Court can Hear the
Case against the GSECF No. 35, isDENIED.
3. As all Defendants have been dismissed from this action, Plaintiff's
Second Amended ComplajeCF No. 21, isdismissed with preudice.
4. All pending motions, if any, aileBENIED ASMOOT.
5. All scheduled court hearings, if any, &ERICKEN.
The District Court Clerk is directed to enter this Orgheoyide copies to
counselandpro seWeber andclose this case.

DATED this 10th day of Decembef015.

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
Chief United States Districtudge
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