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5 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

7|| EDWIN TROY HAWKINS,
NO: 2:15CV-0283TOR

8 Plaintiffs,
SECOND ORDERGRANTING
9 V. DEFENDANTS’ MOTIONSTO
DISMISS
1C|| DOUGLAS COUNTY, a municipal
corporationet al,
11
Defendard.
12
13 BEFORE THE COURTare Defendanbouglas County’s 12(kdYotion to

14|| DismissAmended Complaint (ECF No. 8nd Chelan County Defendants’
15|| Motion to Dismis<Plaintiff’'s First Amended Complaint (ECF No.)24These

16|| mattes were submitted for consideration without oral argumdifite Cour—

17|| havingreviewed the briefing, files, and record thereis fully informed.

18| //

19| //

2C)| /1
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BACKGROUND

This action arises out of the underlying criminal conviction of Plaintiff
Edwin Troy Hawkins. In his First Amended Complaint, Hawkins asserts, pursui
to 42 U.S.C8 1983, that Chelan and Douglas County entities and officers
maliciously pursued charges and a conviction against him in violation of his Fo
and Fourteenth Amendment right& CF No. 22.Defendants previously moved to
dismiss the other federal édatate law claims in Hawkins’ origin@lomplaint,
which motion this Court granted. ECF No.@hding all claims, save fdnis
malicious prosecution clainidarred by the statute of limitations).

In the instant motion, Defendaragainmove to dismissECF Nos. 23; 24.

FACTS
The following facts are drawn from tiiérst AmendedComplaint and

accepted as true for the instant motion.

1 Hawkins First Amended Complaint does not reassert his state malicious
prosecution claim.

2 The Court declines Hawkins’ request to take judicial notice of state court
documents from the underlying criminal proceedirgyWashington Supreme

Court decision, ldwkins’ briefing in support of a new trial, and a witness
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This action concerns the events leading up to and concdfiawgins’
underlying criminal conviction in state coutth short, Hawkins was chargedth
and convicted of first degree attempted possession of stolen property and first
degree possession of stolen propdstyt the charges were ultimately dismissed in
December 2014 after Hawkins successfully appeateidobtaned aright to a new
trial.

Hawkins is an orchardist in Eastern Washingtbmearly 2006, Bob
Morrison, manager of Beebe River Orchard, offered to kawekinsleasethe
orchard Hawkinshad several agents investigéte equipment on the orchard and
ultimately declined the lease offer. As a result, Morriaod Charlie Myers, the
orchard’s irrigatorjosttheir full-time employment,

Later in the spring of 2006, Morrison reportedhe Douglas County
Sheriff's Officethattwo sprayers, a Kubota tractor, and a Landini tractne
missing. Morrisorsubsequentlyeceived a call from Len England, who said he
knew where the missing sprayers were and had pidbutegquested that

Morrison not tell the police he had provided the informatigiawkins ha a long

declaratior—for purposes of the instant motion to dismasshey do not add to the

allegations within the First Amended Complaint.
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standing feud with his #aws, includingLen, Doug, and Dale EnglaidMorrison
reported to the Douglas County Sherriff's Office that the missing equipment w3
located omproperty Hawkindeased from Sandcastle Orchard

Bill Black, an officerwith the Douglas County Sheriff's Office visited
Sandcastle Orchardlong with Charlie MyersAlthough it is unclear when the
sprayers were found on Hawkins’ propeiyers pointed out their locatido the
Douglas County Sheriff's Office.

After answering Deputy Black’s questions, Hawkins visited the neighbors
Sandcastle Orchar®on and Gloria BaileyMs. Baileytold Hawkins that, several
days before the sprayers were found, she witnessed a blue Ford-pidkupson
drives a blue Ford Rangewith a loaded trailedrive on to the Sandcastle
Orchard property anthendrive away with an empty trailerHawkins relayed this
information to Deputy Black, but Deputy Black declined to speak directly to the
Baileys.

In late October 2006, Deputy Rapdlake of the Chelan County Sheriff's
Office visited Hawkins’ home and inspected Hawkins’ farm equipmBeputy

Lake did not find any signs of the missiigbota and Landiniractors.

3 Dale England, a Chelan County Sheriff's Deputy, is named in this suit and

contributed to the investigation of the stolen farm equipment.
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The day after this search, toodgjuipmentand equipment records veer
stolenfrom one of Hawkins’ shops. Morrison was seen the day before theibrea
driving past the shop numerous times, at a slow speed, while dressed in
camouflage clothingSubsequentlyhased on aeport by Morrison that the tractor
was stolenChelan County Sheriff's Officdook a Kubota weed spray tractoom
Hawkins’ orchard.

In the spring of 2007 white flatbed truclarrived at one of Hawkins’

orchards, carrying an orange Kubota tractor. The driver unloaded the tractor and, a

short time later, left the property with an orange Kubota tractor.
SubsequentlyiHawkins broughhis Kubota tractoto East Wenatchee for
repar. The mechanics noticed that the serial nunavethe tractohad been
ground off and the identification plate was missifi¢ne mechanics determined
that thisKubotatractor was one of the pieces of equipment previously reported

missing andtontactedhe police.

Over a three day period in June 2007, Hawkins was arrested twice by the

Douglas County Sheriff's Office, both times fawssession dhis Kubotatractor.
First, a0 June 8, 2007, Hawkins was arredtdpossession of stolen

propertywhen he went to pick up the tractor from the mechanit® tractor

remained at the repair shopfter he was released on b#ollowing his first arrest

Hawkinsreturned to the mechanic pack up the tractor While driving home with
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the tractor, Hawiis was pulled over by a Chelan CouSBtyeriff's deputy who had
been in communication witthe Douglas Countysheriff's Office Therewas
confusion over whethehis tractor was the missing tractddltimately, ceputies
from both Douglas and Chelan County took picturiethe tractorand then helped
Hawkins lock the tractor in his shed.

Second, nJune 11, 2007, several Douglas and Chelan County deputies
arrived at Hawkins’ home and arrested him for possession of stolen property, t
stolen property being theubotatractorHawkinsbrought home three days earlier

Hawkins was ultimately charged with four counts related to the stolen far
equipment: one count of first degree possession of stolen property for the spra

one count of first degree possession of stolen property for the Landinitracter

41t is unclear, based on the allegations within the First Amended Complaint wh

m

yers;

at

led to this charge. In September 2007, Hawkins’ employee was twice pulled oyer

by a Douglas County Sheriff's deputy for transporting the allegedly stolen Landini

tractor, although, it is unclear if this was the missing tractdepuy Englandwas

present for the second stop. Deputy England, along with Deputy Bo Allen,

threatened one of Hawkins’ employees with deportation if he did not tell them who

stole the tractors.
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count of first degree attempted possession of stolen property based on Hawkir
attempt to pick up thEubotatractor from the mechanic; and one count of first
degree possession of stolen propedged on when Hawkins obtained possessiot
of the Kubota tractor from the mechanic.

Hawkins was convicted on the two counts related to the Kubota tractor.
Hawkins appealed the conviction, and while the appeal was pending, sutgessf
moved the trial courfior a new trial based on newly discovered evidendee
state appealed the trial court’s grant of a new taadithe Washington State
Supreme Court ultimately ruled in Hawkins’ favor.

On December 19, 2014, the Douglas County Superior Court entered a
stipulated ordepof dismissal with prejudice as to the charges against Hawkins.

On September 16, 2015, Hawkins initiated the present action.

DISCUSSION

A. Standard of Review

Pursuant to Federal Rule of Civil Procedure 12(hgarty may raise a
Rule12(b)(6) defense, after a responsive pleading has been filed, in a motion f
judgment on the pleadings under Rule 12&g¢eFed. R. Civ. P. 12(h)(2)(B)
(“Failure to state a claim upon which relief can be granted . . . may be raised .
a motion undr Rule 12(c)) That being said, a pranswer motion made pursuant

to 12(b)(6) and a postnswer motion to dismiss made under 12(c) are
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“functionally identical,” the actual difference merely being the time of filing.
Dworkin v. Hustler Magazine Inc867F.2d 1188, 1192 (9th Cir. 19890)nder
either provision, “[a] complaint should not be dismissed unless it appears beyo
doubt that that the plaintiff can prove no sets of facts in support of the claim the
would entitle it to relief.” Berg v. Pophan¥12 F.3d 1122, 1125 (9th Cir. 2005)
(citation omitted) To avoid dismissal, a plaintiff must allege “sufficient factual
matter . . . to state a claim to relief that is plausible on its fashtroft v. Igbal
556 U.S. 662, 678 (2009 his standard “des not require ‘detailed factual
allegations,’ but it demands more than an unadorned, the defandawfully-
harmedme accusation.’ld. (quotingBell Atlantic Corp. v. TwombJ\650 U.S.
544, 555 (2007))In conducting its review, the court “mustcepthe factual
allegations of the complaint as true and construe them in the light most favorak
to the plaintiff.” AE ex rel Hernandez Countyof Tulare 666 F.3d631,636 (9th
Cir. 2012)

B. Malicious Prosecution

To establish a sectid®83claim, a claimant mugirove®(1) that a person
acting under color of state lamommitted the conduct at issue, g8¥ithat the
conduct dprivedthe claimant of some right, privilege, or immunity protected by
the Constitution or laws of the United Statekeer v. Murphy844 F.2d528,

632-33 (9th Cir. 1988). “A person deprives another ‘of a constitutional right,
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within the meaning of section 1983, if he does an affirmative act, participates in
another's affirmative acts, or omits to perform an act which he is legally require
do that ‘causeghe deprivation of which the plaintiff complains.It. at 633
(brackets omitted) (quotingphnson v. Duffy588 F.2d 740, 743 (9th Cir. 1978)
Hawkins asserts that Defendants instituted or continued legadgulings
against him with malice for the purpose of denying him his rights under the Foy
and Fourteenth Amendment to the U.S. Constitution. Defendants do not appej
dispute that they were acting under color of state law; however, they do disputg
whether Hawkins has sufficiently alleged a constitutional violation.
“To maintain a § 1983 action for malicious prosexuta plaintiff must
show that the defendants prosecutedwith malice and without probable cause,
and that they did so for the purpasedenyingheraspecific constitutional right®

Smith v. Almada640 F.3d 931, 938 (9th Cir. 201(Internal quotation marks and

®“In general, a claim a malicious prosecution is not cognizable under § 1983 if
process is available withihe state judicial systems to provide a remedy . . .”;
however, “an exception exists when a malicious prosecution is conducted with
intent to subject a person to a denial of constitutional rightsgy v. Maricopa
County 693 F.3d 896, 919 (9th CR012) (en banc) (internal quotation marks ang

alteratiors omitted).
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brackets omitted The claim also “requires ‘the institution of criminal proceeding
against another who is not guilty of the offense charged’ and that ‘the proceedi

have terminated in favor of the accusetlatey v. Maricopa Count%93 F.3d

896, 919 (9th Cir. 2012) (en banc) (quoting Restatement (Second) of Torts § 65

(1977)). “A criminal defendant may maintain a malicious prosecution claim not
only against prosecutors but also against otharsluding police officers and
investigators—who wrongfully caused his prosecutiorSmith 640 F.3dat938.
1. Municipal Entities

Defendants conternttiat Hawkins has failed to adsaelyplead municipal
liability as he has provided no facts supporting even an inference that any cong
directed at Hawkins was pursuant to an official municipal policy. HG$: 23 at
5-6; 24 at 1114. Hawkinsdoes not address this issue in his response briefing.

The Supreme Court has held that local governments are “persons” who 1
be subject to suits underl®83. Monell v. Deft of Social Servs436 U.S. 658,
690 (1978). However, a municipality may only be held liable for constitutional
violations resulting from actions undertaken pursuant to an “official municipal
policy.” Id. at 691. As the Supreme Court articulatedvitonell, the purpose of
the “official municipalpolicy” requirement is to prevent municipalities from being
held vicariously liable for unconstitutional acts of their employees under the

doctrine of respondeat superidd.; see alsdBd. of Cnty. Comm’rs/. Brown 520
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U.S. 397, 403 (1997Pembaur vCity of Cincinnatj 475 U.S. 469, 4789 (1986).
Thus, the “official municipal policy” requirement “distinguish[es] acts of the
municipalityfrom acts ofemployeesf the municipality, and thereby make[s] cleat
that municipal liability is limited to action for which the municipality is actually

responsible.”Pembaur 475 U.Sat47980 (emphasis in original) (footnote

omitted).
The Ninth Circuit recognizes four categories of “official municipal policy”
sufficient to establish municipal liability undtonell: (1) action pursuant to an

express policy or longstanding practice or custom; (2) action by a final
policymaker acting in his or her official policymaking capacity; (3) ratification of
an employee’s action by a final policymaker; andfélure toadequately train
employees with deliberate indifference to the consequer@asstie v. lopal76
F.3d 1231, 12330 (9th Cir. 1999).A plaintiff must alscestablish the requisite
causal link between this “policy” and the alleged constitutional demivaSee
Harper v. City ofL.A,, 533 F.3d 1010, 1026 (9th Cir. 2008). The Supreme Cour{
articulated the causation requirement as follows:
[I]t is not enough for a § 1983 plaintiff merely to identify conduct
properly attributable to the municipality. The plaintiff must also
demonstrate that, through its deliberate conduct, the municipality was
the “moving force” behind the injury alleged. That is, a plaintiff must
show that the municipal action was taken with the requisite degree of

culpability and must demonstrate a direct casual link between the
municipal action and the deprivation of federal rights.
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Bd. of Cnty. Comm’rs520 U.Sat 404. “Where a plaintiff claims that the
municipality has not directly inflicted an injury, but nonetheless has caused an
employee to do so, rigorous standards of culpability and causation must be apj
to ensure that the municipality is not held liable solely for the actions of its
employees.”ld. at 405.

Here, this Court findslawkinshas failed to adequately ple&tbnell
liability. While Hawkinsis attempting to sue several Douglas and Chelan Count
entities, he fails to provide any allegations linking his alleged constitutional
deprivation to some municipal policy or action. His First Amended Complaint
contains e single assertion that that Defendants’ actions were “in accordance
the official policy of the Douglas County Sheriff's Department and the Chelan
County Sheriffs Department,but it remains otherwise unclear what “official
municipal policy” is atssue.ECF No. 22 at 18. Such a conclusory allegation is
insufficient to survivedismissal Accordingly, Douglas County, Chelan County,
andthe municipal entities are dismissed.

2. Prosecuting Attorneys

The Douglas County Defendants argue that the Do@pasty Prosecuting
Attorney’s Office Defendants are entitled to absolute immunity and should be
dismissed on this basis. ECF No. 23-4106 In support, Defendants highlight that

there are no allegations within the First Amended Complaint that SteveoClem
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Does 1925 acted outside of their prosecutorial role such that any of their condy
IS unprotected by absolute immunitj. Hawkinsdoes not respond to this
argument.

Under federal law;[p]Jrosecutorsperforming their official prosecutorial
functiors are entitled to absolute immunity against constitutional tottacey
693 F.3dat912. “Immunity attaches to ‘the nature of the function performed, ng
the identity of the actor who performed ild. The party asserting immunity
“bears the burden of showing thatmunity is justified for the function in
guestion.” Id. (ellipses omitted).

“A prosecutor is entitled to absolute immunity from a civil action for
damages when he or she performs a function that is ‘intimately associttddevi
judicial phase of the criminal processKRL v. Moore 384 F.3d 1105, 11101
(9th Cir. 2004) (quotingmbler v. Pachtmam24 U.S. 409, 430 (1976)). This
includes initiating a prosecution and presenting the State’s case, appearing at
probable cause hearing to support an application for a search warrant, and
preparing and filing an arrest warramdl.; see also Lacey93 F.3d at 912
(“Absolute immunity also protects those functions in which the prosecutor acts
an ‘advocate for the State,’ @v if they ‘involve actions preliminary to the
initiation of a prosecution and actions apart from the courtroom.” (quétimgs

v. Reed500 U.S. 478, 486 (1991)).
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On the other hand, absolute immunity “may not apply when a prosecutor
not acting as ‘an officer of the court,” but is instead engaged in other tasks, say
investigative or administrative tasksvVan de Kamp v. GoldsteiB55 U.S. 335,
342 (2009) (quotingmbler, 424 U.S. at 431 n.33)5uch unprotected activities

includegiving advice to police during a criminal investigation, making statemen

S

[S

to the press, or acting as a complaining witness in support of a warrant application.

Id. at 343.

Here, even assumirtgawkinssufficiently alleged the necessary elements g
a malicious prosecution claim against Bauglas County prosecuting attornéys,
they areabsolutely immune from suitAccepting the factual allegations of the
First Amended Complairgts trueand drawing all reasonable inferences in
Hawkins’ favor, this Court findDefendantsSteve Clem and Does % should be
dismissed. While the First Amended Complaint details the events leading to
Hawkins’ arrestand the involvement of various deputiegwkinsmakes no

allegations as t&teve Clemtheother unnamed prosecuting attorneysthe

® To be clear, he did noOther than the fact that these defendants may have
pursued charges against Hawkins, there are no allegations supporting the elen
of a malicious prosecutiariaim—namely, that Defendants pursued charges with

malice and without probable causeeeSmith 640 F.3dat938
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prosecutor’s officanore generally It merely asserts that Mr. Clem was employed
by the Douglas County Prosecuting Attorney and that the Do25 Mere at all
pertinent times employed by the Douglas County Prosecuting Attorney as depd
prosecung attorneys and are individuals who may be liable for malicious
prosecution of the Plaintiff in their investigative or administrative tasks, but are
yet unknown.” ECF No. 22 at3l. Besides tIs halthearted, conclusory
allegation that some of the Douglas County prosecuting attomayise liable for
malicious prosecution in their investigative or administrative tabkse tare
otherwise no allegations in the First Amended Complaint that the prosecuting
attorneys actedutsidetheir prosecutorialapacity, let alonallegationgegarding
any conduct on the part of these DefendaBiselgbal, 556 U.S. at 678 (“[T]he
tenet that a court must accept as true all of the allegations contained in a comg
Is inapplicable to legal conclusions.”YWhile Hawkins maintains that discovery
will lead to greater specificity in the allegations against Defendants, Rule 8 “do
not unlock the doors of discovery for a plaintiff armed with nothing more than
conclusions.”ld. at 67869. Accordingly, Steve ClerandDoes 1925 are
dismissed.
3. Sheriff's Deputies
Both theDouglas and Chelan County Defendants argueHhaikins has

failed to state a claim for malicious prosecution againsntfigidual officers
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namely because of the existence of probable caseléeged in the pleading

ECF Nos. 23 at 114; 24 at 911. While Hawkinsgenerally objects to dismissal,
he fails to argue that the First Amended Complaint demonstrates that probable
cause is lackingSeeECF No. 25.

Herg this Court finds dismissal is proper for failure to state a claim.
Accepting the factual allegations within the First Amended Complaint as true a
drawing all reasonable inferences in Hawkins’ favor, this Court fitalgkins has
failed to sufficiently dege malice and lack gfrobablecause.Hawkins’ response
brief paints the narrative of a conspiracy betweerstiegiffs’ deputies—including
Dale England, with whorklawkinshas a lag-standing family feud-Morrison,
and the other England family members wherein Morrison and the Englands fra

Hawking and tre deputies were awalmit nonethelesiselpedpursue tharrest,

"While Defendants also argue that the officers are shielded from liability based
the doctrine of prosecutorial immunity, “the presumption of independent
prosecutorial judgment in the charging decision is an evidentiary presumption
applicable at the summary judgment stage . . . it is not a pleading requirement
applied to a motion to dismiss@Galbraith v. County of Santa &tla, 307 F.3d

1119, 1126 (9th Cir. 2002)Accordingly, at this stage of the proceedings, this

Court declines to consider the doctrine of prosecutorial independence.
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prosecutionand convictiorof Hawkins However the allegations within
Hawkins’ First Amended Complaint do not go so.far

As it currently reads, the First Amended Complall®ges, or at least
alludes to, the following(l) Hawkins has a longtanding feud with his Haws,
the Englands, and more recent issues with Bob Morrison and Charlie Meyers;
someone-possiblyBob Marison Charlie Meyersor Len England-plantedfarm
equipmenthat was reported as stolen Hawkins’ property;3) a Douglas County
deputy found thenissingsprayers on Hawkingroperty after a tip from Len
England andboth Chelan and Douglas Coumlgputies found themissing Kubota
tractor in Hawkins’ possessiort)(following Hawkins’two arrests for the Kubota
tractor and the encounter wittawkins’ employee regarding the Landini tractor,
Douglas County Sheriff's Office deputies visited onélafvkins’ orchards and
inspected the tractors and other equipmg)tHawkinswas charged with four
counts related to the stolen farm equipment and convicted omana($) Douglas
Countyultimatelydismissedhe chargesvith prejudice afteHawkinsappealed
and was granted a new trial

Importantly, the First Amended Complaint contains no allegations that thq
Chelan or Douglas County sheriff's deputresre awar¢hat Hawkingdid not steal
the missing orchard equipmenthus destroying any probable causand

nonethelesselped cause the prosecutimpainst Hawkins Quite the oppositdéhe
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pleading demonstrates that the officers discovelaakinsin possession of the
stolen farm equipmenivhich allegations demonstrate the existenigerobable
causeather than the lack there®fAnd regarding the element of malicehile it

Is clear Hawkins has a lorgianding dispute withis inlaws including Deputy

Dale Englandas well as with other members of the orchardist community, these

allegations are sufficient to demonstrate that thenduct ofChelan and Douglas
County officersvasmotivated by malice Accordingly, the individuallynamed
Defendants and remaining Doe Defendants are dismissed.

C. Leave to Amend

Even when a complaint fails to state a claim for relief, “[d]ismissal withou
leave to amend is improper unless it is clear that the complaint could not be sal
by an amendmentHarris v. Amgen, In¢573 F.3d 728, 737 (9th Cir. 2009). The
standard for granting leave to amend is genei®ed-ed. R. Civ. P. 15(a)(2)
(“The court should freely give leave when justice so require3tie court
considers five factors in assessing the propriety of leave to arzadifaith,

undue delay, prejudice to the opposing party, futility of amendment, and wheth

81t is uncleabased on the allegations in the First Amended Comphdigt

Hawkins was chrged with possession of the stolen Landini tractor.
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the plaintiff has previously amended the compldimtited States v. Corinthian
Colleges 655 F.3d 984, 995 (9th Cir. 2011).

This Court finds amendment isnce againproper. First, the Court finds no

indication of bad faith or undue delagecond, this Court finds no prejudice to the

opposing party at this early stage in the procegdiihird, Hawkins has amended
his pleadingonly once Finally, this Court finds amendment may not be futile. Th
Court can conceive of additionalegationghat could provide support for
Hawkins’ malicious prosecution claimtherwise dismissed by th@rder.
Accordingly, because the factors weigh in favor of amendment, Hawkins reque
for leave to amend hisirst AmendedComplaint, ECF No. 25 at 13s granted.

I

I

I

I

I

I

I

I

I
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ACCORDINGLY, IT IS ORDERED:

1. Defendant Douglas County’s 12(b) Motion to Dismiss Amended
Complaint (ECF No. 235 GRANTED.

2. Chelan County Defendants’ Motion to Dismiss Plaintiff's Fikstended
Complaint (ECF No. 24) iGRANTED.

3. Plaintiff's Complaint isDISMISSED without prejudice. Plaintiff is
GRANTED leave to file a second amended complaint within thirty (30) days of
the entry of this order.

4. The District Court Executive is directed to enter this Oeshelprovide
copies tacounsel

DATED May 17, 2016.

il

THOMAS O. RICE
ChiefUnited States District Judge
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