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UNITED STATES DISTRICT COURT
EASTERN DISTRICT ORNASHINGTON
MARCUS OGANS No. 2:15CV-00347ZSMJ
Plaintiff,
ORDER GRANTING PLAINTIFF'S
V. SUMMARY JUDGMENT MOTION
AND DENYING DEFENDANT'S
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT MOTION
SECURITY,
Defendant
Plaintiff Marcus Oganappeals the Administrative Law Judge’s (ALJ) de
of his application foSupplemental Security Income (SSfe argues that thelA

improperly found his testimony and the testimony of two lay witnesses not cr
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nial

edible

and improperly rejected the opinions of several medical sources. He alsethajue

thevocational expert’s testimony about his past work was inconsistém&ocial
Security regulations and that the ALJ’s hypothetical to the vocational expert (
include all of his limitationsThe ALJ did not err in rejecting Ogans’s sympt
testimony or the testimony of the two lay withesses, or in considering most
medical evidence. However, because the ALJ's determination to give kit

to the opinion of Ogans’s treating physician Dr. Sarah Rogers is not suppo
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substantial evidence, the ALJ’s decision mus&versed, and this case is remanded

for further proceedings.
l. BACKGROUND*
Ogans applied forISSI benefits on March 5, 2013, allegirgdjsability
beginning onMay 21, 2009 At the time of his applicatigrhe was homeless a

had no source of financial support, and he had last worked in July 2B0897.

He allegedthat symptoms fromdepression, anxiety, pestumatic stress disorder,

psychosis, and heart attalihited his ability to work AR 240. Specifically, he
reported physical symptoms relating to pulmonary probleifiiculty being
arourd others and dealing with authority, and cognitive problems. AR7ZZ63 he
Commissioner denied his application on April 11, 2013, and on reconsidera
June 20, 2013. AR 1227, 135-37.Following a hearindpeld in January 2014he
ALJ issued a decision on June 18, 2014, finding Ogans not disabled and (
his application for benefits. Tr. £90. The Appeals Counsel denied review
October 15, 2015. Tr-8.
1. DISABILITY DETERMINATION
A “disability’ is defined as the “inability to engage in awpstantial gainful

activity by reason of any medically determinable physical or mental impair

! The facts are only briefly summarizedetailed facts are containeéd the administrative hearing

transcript, the ALJ’s decision, and the parties’ briefs
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which can be expected to result in death or which has lasted or can be expe

last for a continuous period of not less than twelve mon#2."U.S.C. §

423(d)(1)(A), 1382c(a)(3)(A)The decisiommaker uses a fivetep sequential

evaluation process to determine whether a claimant is dis&fe@.F.R. 88
404.1520, 416.920.

Step one assesses whether the claimant is engaged in substantial
activities. If he is, benefits are deni@fl C.ER. 88 404.1520(b), 416.920(lt) he
IS not, the decisiomaker proceeds to step two.

Step two assesses whether the claimant has a medically severe imp4
or combination of impairments. 20 C.F.R. 88 404.1620416.920(c).If the
claimant does nothe disability claim is deniedf.the claimant does, the evaluatig
proceeds to the third step.

Step three compares the claimant's impairment with a number of
impairments acknowledged by the Commissidioebe so severe as to preau
substantial gainful activity20 C.F.R. 88 404.1520(d),04 Subpt. P App. 1
416.920(d) If the impairment meets or equals one of the listed impairments
claimant is conclusively presumed to be disabled. If the impairment does n
evaluation proceeds to the fourth step.

Step four assesses whether the impairment prevents the claimani

performing work he has performed in the past by examining the claimesitisial
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functional capacity. 20 C.F.R. 88 404.1520(€)6.220(e)If the claimant is ablg
to perform his pr@ous work, he is not disabletf.the claimant cannot perforn
this work, the evaluation proceeds to the fifth step.

Step five, the final step, assesses whether the claimant can perform

work in the national economy in view of his age, education, and work experi

20 C.F.R. 88 404.1520(f), 416.920@re Bowen v. Yucked82 U.S. 137 (1987).

If the claimant can, the disability claim is denied. If the claimant cannot
disability claim isgranted.

The burden of proof shifts during this sequential disability analysis.
claimant has the initial burden of establishingrimna faciecase of entiement tg
disability benefits.Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 197T)he
burdenthen shifts to the Commissioner to show 1) the claimant can perform
substantial ginful activity, and 2) that a “significant number of jodgst in the

national economy,which the claimant can perfornkail v. Heckler 722 F2d

1496, 1498 (9th Cirl984).A claimant is disabled only if his impairments are

such severity that he is not only unable to do his previous work but c
considering his age, education, and work experiences, engage in any
substantial gainful work which exists in the national economy. 42 U.S.

423(d)(2)(A), 1382¢(a)(3)(B).
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. ALJ FINDINGS
At step one, the ALJ found that Ogans has not engaged in substantial
gainful activity since March 5, 2013. AR 21. At step two, the ALJ found that
following severe impaments: coronary artery disease with four stents, chron
obstructive pulmonary disease, chronic low back pain, and antisocial persor
disorder. AR 2322. At step three, the ALJ found that Ogans’s impairments d
meet or medically equal the seveirityany listed impairment. AR 224.

At step four, the ALJ found that Ogans has the residual functional cap

to perform sedentary work “with normal breaks except he is limited to simple

repetitive, routine tasksAR 24-25. The ALJ further concluded that Ogans is
able to take instructions from supervisors, can work independently, can hav
contact with coworkers, and can have occasional contact with the public. AR
In reaching this conclusion, the ALJ found Ogans’s allegations and sympton
testimonynot credible. AR 26. The ALJ gave significant weight to the opinior
medical consultants Drs. Diane Fligstein, and Jerry Gardner. AR72&he ALJ
gave some weigh reviewing physician Dr. Neinssreview of medical
evidence, although the ALJ notedtlthe opinion is merely a recapitulation of {
medical evidence rather than a separate assessment of Ogans’s ability to fu
AR 27. The ALJ gave minimal weight to the opinions of evaluating psychtdo

Drs. Scott Mabee and James Czyszatingphysician Dr. Sarah Rogerdinical

ORDER-5

the
Cc
nality

0 not

acity

14

D

R 25.

—

1S of

he

nction.

gis




10

11

12

13

14

15

16

17

18

18

20

social worker Steve Herndon, and several other sources that the ALJ found
not acceptable medical sources. AR29. The ALJ gave no weight to the
opinion of medical consultant Dr. Dale Thuline. AR 27. Additionahg, ALJ
found that bort statements provided by Ogans’s friends did not provide usef
information. AR 28. Based on this residual functional capacity determination
ALJ found that Ogans is unable to perform his past relevant work. AR 29.

At step fivethe ALJ found that jobs exist in significant numbers in the
national economy that Ogans can perform. AR320 The ALJ relied on the
vocational expert’'s conclusion that a person with Ogans’s limitations could
perform the requirements of representative occupations including document
preparer, hand packer, and final assembler. AR 30.

IV. STANDARD OF REVIEW

The Court must uphold an ALJ’s determination that a claimant is not dis

if the ALJ applied the proper legal standards and there is substantiad@videhe

record as a whole to support the decisMplina v. Astrue674 F.3d 1104, 111

(9th Cir. 2012) (citingStone v. Heckler761 F.2d 530, 531 (9th Cir.1985)).

“Substantial evidence ‘means such relevant evidence as a reasonable min
accept a adequate to support a conclusiond’ at 1110 (quotingvalentine v
Comm’r Soc. Sec. Admjrb74 F.3d 685, 690 (9th Cir. 2009)). This must be n

than a mere scintilla, but may be less than a prepondetdnael116-11 (citation
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omitted). Even where the evidence supports more than one rational interpr
the Court must uphold an ALJ’s decision if it is supported by inferences reas
drawn from the recordd.; Allen v. Heckler749 F.2d 577, 579 (9th Cir. 1984).
V.  ANALYSIS

Ogans challenges the ALJ’s residual functional capacity determinatior
the basis that the ALJ improperly rejected his symptom testimony and the
testimony of two lay witnesses, and that the ALJ improperly evaluated the
medical evidence. Ogans also challenges the ALJ's steddieemination that
significant jobs exist that he is capable of performing on the basis that the
vocational expert’s testimony about his past work was inconsistémSocial
Security regulations and that the ALJ’s hypotheticah®vocational expert did
not include all of his limitationsThe ALJ did not err in rejecting Ogans’s
symptom testimony or the testimony of the two lay witnesEles ALJ also did
not err in weighing most of the medical opinions considdreavever, theALJ's
determination to give little weight to the opinion of Ogans’s treating physicia
Sarah Rogers is not supported by substantial evidence, and was therefore i
The ALJ properly relied on the vocational expert’s conclusions and gave an
approprate hypothetical in her stdpve analysis.

Because the ALimproperly rejected DiRogerss opinion the ALJ's

decision must be reversaddremanded for further proceedings.
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A. The ALJ did not err by discounting Ogans’s symptom testimony or the
testimony of lay witnesses.

Ogans argues that the ALJ improperly rejected his symptom testimor
the testimony of lay witnesses without providing clear and convincing reason
No. 22 at 812. The Commissioner argues that the ALJ properly relied on olbge
medical evidence, indications that Ogans may have exaggerated his syn
Ogans’s continued heavy smoking, and Ogadaily activities to find Ogarns
symptom testimony not credible. ECF No. 24 at@ The Commissioner furth
argues that the ALJ pperly found that the lay witness testimony of Oga
friends, Ramona Walker and Sylvia Tribhldid not provide useful informatio

ECF No. 24 af0-11.

1y and
5. ECF
pCti

nptoms,

er

ns's

Where a claimant presents objective medical evidence of impairmenis that

could reasonably produce tlsgmptoms complained of, an ALJ may reject
claimant’s testimony about the severity of her symptoms only for “specific,
and convincing reasonsBurrell v. Colvin 775 F.3d 1133, 1137 (9th Cir. 201,

An ALJ must make sufficiently specific findings “to permit the court to cong

that the ALJ did not arbitrarily discredit [the] claimant’s testimofMpinmasetti V.

Astrue 533 F.3d 1035, 1039 (9th Cir. 2008) (citations omitted). General fin

are insufficient.Lester v. Chater81 F.3d 821, 8349th Cir. 1995). ALJs mal

the
clear
4).

lude

dings

y

consider many factors in weighing a claimant’'s credibility, including prior

inconsistent statements, unexplained failures to seek treatmenieat@mant’s
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daily activities, among other§.ommasetfi 533 F.3d at 1039. Courtsaym not
secondguess an ALJ’s findings that are supported by substantial eviddnéea
ALJ need only provide germane reasons to reject lay witness testiGmger v,
Barnhart 464 F.3d 968, 972 (9th Cir. 2006).

The ALJ found that Ogans’s medically deninable impairments could
reasonably be expected to cause his allsgeptoms, but nevertheless conclus
that his “testimony concerning subjective complaints and limitations were ng
convincing.” AR 26.0gans does not point to any specific deficienmdbe
ALJ’s stated reasons for discounting his testimony; instead, he simply discu
the legal standard governing an ALJ’s consideration of a claimant’s testimol
makes the conclusory assertion that “the ALJ has not provided ‘clear and
convincing easons’ for disregarding claimant’s testimony when the facts to \
she referred are taken in context.” ECF No. 22 at 12. In fact, the ALJ relied ¢
several specific, clear and convincing reasons, each of which is supported &
substantial evidence in thecord, for rejecting Ogans’s symptom testimony.

In making her adverse credibility determination, the ALJ relied on the
following findings: First, the ALJ found th#te medical record does not suppo
the level of physical impairment claimed by Ogans. AR 26. The ALJ noted tf
examinations in March, October, and November 2013 showed normal cardii

function and no symptoms. AR 26. Similarly, the ALJ noted that an @c&i13
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musculoskeletal evaluation showed normal ranges of motions and revealed
problems, and Barch 2013 neurological exam showed normal motor and
sensory test results. AR 26. Second, the ALJ found that Ogans’s contieagy
tobacco use suggests lpulmonary problems are less than alleged. AR 26. TI
the ALJ found that the medical record does not support the severity of the n
impairmentgOgans alleges. AR 26. The ALJ noted that psychological exams
2012 showed mostly normal behavior. AR 26. Fourth, the ALJ found that
evidence in the record suggested exaggeration, pointing to opinions from th
medical sources, Drs. Scott Mabee, Dan Neims, and [Bzbven, that they
suspected malingering. AR 26. Each of these findings is supported lectind,r
and together these findings are a sufficient basis to discredit Ogans’s sympt
testimony.

The ALJ also discounted the opinions of lay withesses Ramona Walke
Sylvia Tribble. The ALJ noted that these withesses stated that they had obs
big change in Ogans since his last heart condition and that he was unable tt
engage in activias he previously engaged in and appeared to be struggling.
28. But he ALJ concluded that these witness’ “short statements fail to provid
evidence of what [Oges] can actually do[,] are more filled with sympathy thar

factd, and] do not provide information that is useful in determining the claimj

residual functional capacity.” AR 28gans again does not explain how the AL
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failed to properly consider thesgtness’ testimony. ECF No. 22 at 12. The AL
gave adequate, germane reasons for finding that Walker and Tribble’s testir
was unhelpful. Accordingly, the ALJ did not err by rejecting their testimony.

B. The ALJ properly considered most medical evidencdyut improperly
rejected the opinion of Ogans’s treating physician Dr. Sarah Rogers.

Ogans argues that the ALJ improperly discredited medical evidence

favorable to him. ECF No. 22 at-416. Specifically,Ogansappearso arguethat

the ALJ improperly discounted the opinions of psychological evaluators, Drs.

Scott MabegandJames Czyszeviewing psychologist Dr. Melantedward
Mitchell, and treating physician Dr. Sarah Rogers. ECF No. 22-d615

In disability proceedingsthe opinion of a treating physician must be giy
more weight than the opinion of an examining physician, and the opinion of
examining physician must be afforded more weight than the opinion of a
reviewing physicianGhanim v. Colvin763 F.3d 1154, 1160 (9th Cir. 201An

ALJ cannot reject a treating or examining physician’s opinion, even if it is

contradicted by another physician, without setting forth specific and legitimate

reasons supported by substantial evide@eerison v. Colvin 759 F.3d 995, 101

(9th Cir. 204).

While the ALJ properly gave little weight to the opinions of Drs. Mabee

and Czysz, and did not consider the opinion of Dr. Edward Mitchell, the ALJ
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reasons for rejecting Dr. Rogers’s opinemenot supported by substantial
evidence.

1. The ALJ did not err by giving little weight to the opinions of Drs.
Scott Mabee and James &/sz

Dr. Mabee opined that Ogans was markedly limited in completing a ng
workday and workweek without interruption from psychologicalhsed
symptomsand in maintaining appropriate behavior in a work setii®)329-32.
Dr. Czyszopined that Ogans was markedly limited in his ability to (1) perforn
activities within a schedule, maintain regular attendance, and be punctual; (
aware of normal hazards and taloropriate precautions; (8pmplete a normal
work day and work week without interruptions from psychologically based
symptoms; (4) maintain appropriate behavior in a work setting; and (5) set
realistic goals and plan independently. AR-388 The ALJ gae both of these
opinionslittle weightbecause they were based on only Ogans’sreptirted
symptoms. AR 27. Plaintiff does not directly refute the ALJ’s reasons for rej
these providers’ opinions and in fact provides no explanation of how the AL
improperly evaluated these opinions. ECF No. 22 aThis is a legitimate basis
for rejecting a medical opinioseeTommasetti533 F.3d at 1041 An ALJ may
reject a treating phygan's opinion if it is based to a large extenta claimant's

selfrepots that have been properly discounted as incretlipbndit is supported
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by substantial evidence. Accordingly, the ALJ did not err by giving little weig
the opinions of Drs. Mabee and Czysz

2.  The ALJ did not err by giving no weight to the opinionof Dr.
Edwards Mitchell .

After reviewing the medical evidender. EdwardsMitchell concluded tha

Ogans “appears unable to attain/sustain gainful employment due to mental

impairments.”AR 349. The ALJ did not discuss Dr. Edwards Michell’s opiniop.

Ogans suggests that this was error, although he does not articulate aE€&son.

No. 22 at 16. Dr. Edwards Mitchell did not treat or examine Ogans, and her
opinion is very brief and does not contain analysis or connect her conclusiof
specific medical evidence. Moreover, her opinion on the ultimate question o
disability is not entitled to any weight. 20 C.F.R. § 416.927(d¥&g¢ordingly,
the ALJ did not err by givingo weight to Dr. Edwads Mitchell’s opinion.

3.  The ALJ erred in rejecting the opinion of Dr. Sarah Ra@ers.

Dr. Rogers was Ogans’s primary care provider from March 2013 throu
the time of his application for benefits. AR 864. She explained that Ogans’s
medical conditions relating to disability include coronary artery disease, chre
cough & shortness of breath, and depression/anxiety. ARSB@&dopined that he
was limited in significant physical exertion due to his symptoms. AR 864. O
appears to argue that the ALJ erbgddiscounting this opinion, although he dog

not articulate why. ECF No. 22 at 16.
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The ALJ gave little weight to Dr. Roggs conclusions because they “see

to be solely based on the claimant’s allegations” and “the doctor made no m

of the claimant’s continuing to smoke cigarettes even though he had cardiac

pulmonary complaints.” AR 28. This basis for rejecting Dr. Rogers’s opinion
clearly unsupportedr. Rogers conclusions, while likely based in part on

Ogans’s subjective complaints, are expressly based on objective symptoms
observed while treating Ogans. Dr. Rogers explained that Ogans had had t\
heart attacks, including one while under her care in August 2013, which req

four stents to bplacedin his RightCoronaryArtery due to complete occlusion

that vesselShe further explained that since that ti@gans has had an episode

chest pain, and she was workiwvgh his cardiologisto determine the cause of
Ogans’s chronic cough and shortness of breath. AR 864.
C. TheALJ did not err by accepting the vocational expert’s testimony
Ogans argues that the vocational expert’s testinafmoyt Ogans'’s past
work was inconsistent witBocial Security regulatiorisecause the vocational
expert stated that he thought certain jobs classified as SVP 34kidled) were
actually SVP 2 (unskilled). ECF No. 22 at 17. Assuming this was error, it did
affectthe ALJ’s step five determination because the vocational expert and A
concluded that Ogans was unable to perform any of hisyoakt and it had no

impact on the remainder of the vocational expert’s analysis
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D. The ALJ’s hypothetical question to the vocational expentvas proper.

Ogans argues that the ALJ’s hypothetical did not consider all of Ggan
limitations. ECF No. 22 at 389. Specifically, Ogans argues that the hypothet
should have included additional limitations that his attorney proposed to the
vocational expert on cross examination. ECF No. 22-at9.8ut contrary to
Ogans’s argumenthe vocational expert did not concede that medical eviden
supported these additional limitations, the vocational expert simply addresss
impact of Ogans’s suggested limitations on his ability to be employed38959
Accordingly, the ALJ properly did not include the limitations in her hypothetis
E. Remand

Remand for immediate payment of benefits is appropriate if: (1) “the A
has failed to provide legally sufficient reasons for rejecting evidence, whethe
claimant testimony or medical opinion”; (2) “the record has been fully develq
and further administrative proceedings would serve no useful purpose”; and
the improperly discredited evidence were credited as true, the ALJ would bg
required to find the claimant disabled on remamitdwn-Hunter v. Colvin 806
F.3d 487, 495 (9th Cir. 2015) (quoti@arrison, 759 F.3cdat 1020). Although the

ALJ erred by rejecting the opinion of Dr. Rogers, it is not clear from the recg

that, crediting that opinion as true, the ALJ will be required to award benefits.
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Accordingly, remand for immediate payment of benefits is not appropriate in

case.

provide copies to all counsel.

ORDER- 16

VI. CONCLUSION

For the reasons discussé€ll IS HEREBY ORDERED::

1. Plaintiff's Motion for Summary JudgmentECF No. 22, is
GRANTED.

2. The Commissioner’s Motion for Summary Judgm&@F No. 24, is
DENIED.

3.  This matter iIREMANDED to the Commissioner of Social Secul
pursuant to 42 U.S.C. 8§ 405(qg) for further proceedings consisten
this order.

4. JUDGMENT is to be entered in the Plaintiff's favor.

5.  The caseshall beCLOSED.

ITIS SO ORDERED. The Clerk’s Office is directed to enter this Order

DATED this 28thday ofMarch 2018

“SALVADOR MENEIZA, JR.
United States Distric+Judge
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