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Hpokane County et al

FILED IN THE
U.S. DISTRICT COURT

Dec 23, 2016
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
JACK VICKERY PETERSEN, No. 2:16-CV-0110-SMJ
Plaintiff,
ORDER GRANTING
V. DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT
SPOKANE COUNTY,
WASHINGTON, RAYMOND L.
MILLER, and TMOTHY GROGAN,
Defendants.
l. INTRODUCTION

This case arises from an alleged akdayPlaintiff Jack Petersen. Peters
who was working as a door-to-door mesdlesman, became involved in
altercation with Defendant Timothy Grag after Grogan refused to buy meat fi
Petersen and asked Petersen to leave tipepy. Petersen was arrested at the s

of the incident, but he was releasedhwiit being booked, and w#ssued a criming

citation for fourth degree asda The assault charge agsi Petersen was ultimate

dismissed. Petersen broughis action against SpokarCounty and the Sherriff

deputy who arrested him, Rapnd Miller, for false impgsonment and violation g
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his civil rights pursuant to 42 U.S.@. 1983, and against Defendant Timothy

Grogan for assault and battery.

Defendants Spokane Countydaviller (collectively “Defendants”) filed thi:
motion for summary judgment, arguing that Petersen’s Section 1983 claims
Spokane County should be dissed because Petersers Inat alleged a basis f

municipal liability under Seatn 1983. Defendants also arghat Petersen’s clain

against Spokane County and Miller mumst dismissed because: (1) Plaintif

claims are barred by collatd estoppel; (2) Miller had pbable cause to arre
Petersen for fourth degree assault; andiler is entitled toqualified immunity.

As further discussed below, becausdePsen fails to allege a basis
liability against Spokane County under 42 U.S.C. § 1983 and the record

establishes that Miller had probable causearrest Petersen, Petersen’s f

imprisonment and Section 1983 claims stube dismissed. Accordingly,

Defendants’ Motion for Summary Judgmest granted. Additionally, becau
Petersen’s federal claims are dismisgbd, Court remands Petersen’s assault

battery claims to the Spoke County Superior Court.
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Il BACKGROUND
A. Facts
On March 4, 2014, Spoka County Deputy Shi#rRaymond Miller was
dispatched along with Airway Heights Gfir Bachman to respond to an assau

at Timothy Grogan’s residence outsidelud city of Airway Heights. ECF No. 1
at 2. Plaintiff Petersen and Grogan l@en involved in an altercation after
Petersen came to Grogan’s door sellimgat and Grogan declined to purchase
from Petersen and told PetersenetaMe his property. ECF No. 12 at 2-5, ECF
No. 15 at 2-3. Miller ultimately issudRetersen a citation for fourth degree
assault. ECF No. 12 at 13.
1. Miller's account of his investigation of the alleged assault.
When he arrived at the scene, Miltdrserved medics attending to Peters
ECF No. 12 at 2. Fire personnel toldller that Peterson was agitated and did
appear to have any injuries or medlijseoblems. ECF No. 12 at 2. Miller avers
that Grogan gave him the following accowoithe alleged assault incident:
e Petersen came to Grogan’s doormagéng to sell meat for a company
called American Pride Steaks adafood. When Grogan told Peters(
he was not interested in buyingydhing, Petersen became agitated.

After again telling Petersen lnas not interested, Grogan asked

Petersen to leave. As Grogan turiesiback and was closing the door
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he believed he heard Petersen sayething. Grogan asked Petersen

what he said, and Petersen begsimg obscenities directed at Grogan.

Grogan asked Petersen to leavephaperty multiple times and Petersg
refused. ECF No. 12 at 2-3.
Grogan approached a pickup truck gattkn front of his home and ask
the person seated inside if he wedkwith Petersen. The person in the

truck, Bruce Keller, identified himdehs Petersen’supervisor. Grogan

asked Keller to make Petersen leaigeproperty. Keller apologized and

asked Petersen to get into the krand leave. During this exchange,
Petersen continued to yell andl¢arogan names and asked Grogan |
to hit him in the face. ECF No. 12 at 3.
After again asking Petersen to lea€pgan turned his back to Peters
and talked to Keller, and at thadint Petersen pushed Grogan into th
passenger door of the truck, it was open. Grogan was pinned
between the door and Petersen. Gnogat Petersen into a headlock.
ECF No. 12 at 4.

Grogan released Petersen and Petegeemto the pickup truck. Groga
walked to the driver’s side ofépickup truck and asked Keller for his

information. Grogan then informed<kller that he was calling the polic

D
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to report that he wassaulted by Petersen. Petrshen started yelling
at Grogan again. ECF No. 12 at 4.

e Grogan told Miller that he had thend knocked out of him, but that h

D

did not want medical attention. ECF No. 12 at 4.
Officer Bachman informed Miller thaeveral residents in the city of
Airway Heights had complained aboubelligerent door-to-door meat salesman

who matched Petersen’ssteiption. ECF No. 12 d&. Keller confirmed that

NJ

Petersen had been attempting to sell doedetor in Airway Heights. ECF No. 1!
at 5. Miller states that Keller's accowftthe alleged asshwvas essentially the
same as Grogan’s, except that Kelleswacertain how hard Petersen pushed
Grogan. ECF No. 12 at 4. Keller toldildr that he was recommending Petersgn
be terminated from his engpiment. ECF No. 12 at 4.

When Miller first attempted to talk t®etersen, Petersen yelled at Miller
and refused to talk with him. ECF No. aP5. Petersen yelled that he was only,
trying to push by Grogan to enteetpickup truck. ECF No. 12 at 5.

Miller avers that he believed probablaisa existed to arrest Petersen for

fourth degree assault based on Grogamitestent and reports by Airway Heights

residents. ECF No. 12 at 5-6. Miller pladeetersen under arrest for fourth degree

assault and advised him oshights. ECF No. 12 at 8iller then told Petersen

SUMMARY JUDGMENT ORDER-5
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he would write Petersen #ation and release him if he agreed to leave calmly.

ECF No. 12 at 6.
Petersen told Miller that Grogan punctren in the face and head and th
he hurt all over, but Petersdeclined medical attemtn. ECF No. 12 at 6. Miller

took photographs of Petersefféxe, neck, and head areas.

@t

Miller issued Petersen a citation foufth degree assault, and Petersen and

Keller drove off without incidet. ECF No. 12 at 6, 13.

Miller’s incident report and Grogan’satim statement are consistent with

the account of the incident in Milfe affidavit. ECF No. 12 at 16—-20.

2. Bruce Keller's account of his statements to Millet

Keller told Miller that Grogan was yellingt Petersen to get into the truck

and leave the neighborhood, but thab@an positioned himselifetween Peterse
and the truck and prevented Petersen fgeting into the truck. ECF No. 15 at

Keller did not tell Miller that Grogan ldlethe wind knocked out of him or that

1 Keller's description of thalleged assault incident imuch more favorable 1
Petersen than the description of theocart given by Miller (which is purported
based on Miller’s conversatis with Grogan and KellerECF No. 15 at 2—-3. Bt
for the purpose of determining whether Millead probable cause to cite Peter
it is not relevant how(eller now recalls the incident; wahis relevant is what Kellg

0
y
it
5en,
pr

says he told Miller at the scene thie incident. Under the summary judgmient

standard, Keller's account of what he tdldler at that time must be accepted
true.SeeSection lll,infra.

SUMMARY JUDGMENT ORDER- 6

as




10

11

12

13

14

15

16

17

18

19

20

Grogan was ever pinned between the pagseside door and the interior of the
truck. ECF No. 15 at 3.

3.  State court criminal proceedings.

On March 17, 2014, Petersen entered a not guilty plea in Spokane County

District Court. ECF No. 13 at 8. The coentered an order finding that probabl

cause existed, accepting the not guilty péesd setting conditionsf release. ECK

No. 13 at 8. On September 9, 2014, andtate’s motion, the district court
dismissed the charge against Petersithout prejudice. ECF No. 13 at 9.
B.  Procedural History

Plaintiff filed this action in SpokanCounty Superior Court on March 14,
2016, alleging false imprisonment, viotatiof civil rights, and assault against
Defendants Spokane County, Raymonitldvl and Timothy Grogan. ECF No.
1-2. Defendants removed this case ie @ourt on April 62016. ECF No. 1.

1. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if the “movant shows that there is n

genuine dispute as to any material faa #re movant is entitled to judgment as

matter of law.” Fed. RCiv. P. 56(a). Once a @& has moved for summary
judgment, the opposing party must point tegfic facts establishg that there is
a genuine dispute for triaCelotex Corp. v. Catretd77 U.S. 317, 324 (1986). If

the nonmoving party fails to make suglshowing for any of the elements
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essential to its case for which it bears Burden of proof, the trial court should
grant the summary judgment motidd. at 322. “When the moving party has
carried its burden under Rule [56(ab$, opponent must do more than simply
show that there is some metaphysical dastio the material facts. . . . [T]he
nonmoving party must come forward witlpégific facts showig that there is a
genuine issue for trial."Matsushita Elec. Indus. Co. v. Zenith Radio Cofg5
U.S. 574, 586-87 (1986) (intal citation omitted). Whenonsidering a motion
for summary judgment, the Court doest weigh the evidence or assess
credibility; instead, “the evidence of then-movant is to be believed, and all
justifiable inferences are toe drawn in his favor.Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (1986).

\Y2 DISCUSSION

A. Petersen has not alleged facts tsupport liability by Spokane County
under Section 1983.

To establish liability under 42 U.S.®@. 1983, a plaintiff must show (
deprivation of a right secured by the Cutiogion and laws of the United States 4
(2) that the deprivation was committed bgexson acting under color of state Iz
Chudacoff v. Univ. MedCntr. of S. Ney.649 F.3d 1143, 1149 (9th Cir. 2011)
local governmental unit or municipalitpay be sued under Section 19B@rvey
v. Estes65 F.3d 784, 791 (9th Cir. 1995) (citinpnell v. Dep’t of Soc. Seryg.36

U.S. 658, 690 (1978)). Howeneéa municipality cannot bkeeld liable under § 198

SUMMARY JUDGMENT ORDER- 8

And

AW,

3




10

11

12

13

14

15

16

17

18

19

20

on a respondeat superior theorjMonell, 436 U.S. at 691 (1978). Instead

municipality is responsible for its offials’ unconstitutional conduct under Sect

1983 only if the conduct wasaused by a municipal pojicpractice, or custon.

Menotti v. City of Seatt/e409 F.3d 1113, 1147 (9th Cir. 2005). A plaintiff
establish a municipal policy, practice, aurstom in one of three ways: (1) “
plaintiff may prove that a city empyee committed the alleged constitutio
violation pursuant to a formal governmepolicy or a longstanding practice
custom which constitutes the standardraping procedure of the local governm
entity”; (2) the plaintiff may show “that the individual who committed

constitutional tort was an official witfinal policy-making authority”; or (3) “th
plaintiff may prove that an official ih final policy-making authority ratified

subordinate’s unconstitutional decision action and the basis for ittooper v.
City of Pascp241 F.3d 1067, 1083 (9thir. 2001) (quotingsillette v. Delmore
979 F.2d 1342, 1346-47 (9th Cir. 199¢@pternal quotation marks omitted).

Defendants argue that Peten has not alleged apwlicy or custom whicl

ion

ay
he

nal

or

ent

the

D

a

gave rise to his alleged plavations. ECF No. 10 at #etersen’s complaint alleges

that Spokane County is liable for thesaot omissions of Defendant Miller ung
the doctrine of respondeat superior. ECE M at 3. But as discussed abov
municipality cannot be held liable urrdBection 1983 on a respondeat supe

theory. Monell, 436 U.S. at 691 (1978). Themplaint includes no allegatiol
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whatsoever that Miller's conduct was cadsoy a municipal policy, practice,

custom. Accordingly, Plaintiff has faileb state a basis for municipal liability

under Section 1983 and that claim miustdismissed against Spokane County.
B. Petersen’s claims are not baied by collateral estoppel.

Defendants argue that Petersen’srolimust be dismased because tho
claims fail if Miller had probable cause tde Petersen, and the issue of prob
cause was decided in Petersen’s statetcriminal proceedings. ECF No. 10 at
5.

Generally, federal courts look to stataw to determine whether collate
estoppel applies to bar re-litigation ofiasue raised in a prior state proceedBeg
Haupt v. Dillard 17 F.3d 285, 288 (9th Cid.994) (considering whether stz
court’s probable cause determination barre-litigation in federal Section 194
action under Nevada law). Washington, a party assegi collateral estoppel, my
prove:

(1) the issue decided in the prior adjudication is identical with the one

presented in the second action; (2) the prior adjudication must have

ended in a final judgmewin the merits; (3) the party against whom the
plea is asserted was a party ormpnivity with the party to the prior
adjudication; and (4) applicatioof the doctrine does not work an
injustice.

Nielson v. Spanaway GeMed. Clinic, Inc, 956 P.2d 312, 263 (Wash. 199

However, a defendant is not barred fronlitigating the issue of probable caust

he did not have a full anéhir opportunity to litiga¢ the issue in the prit
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proceedingAwabdy v. City of Adelant@68 F.3d 1062, 1068t9Cir. 2004) (citing
Haupt 17 F.3d at 288).
While a probable cause determinatiordmat a preliminary hearing can hg
a preclusive effect in aubsequent Section 1983 actieee Hauptl7 F.3d at 288
the record here is insufficient for the Coto find that collateral estoppel appli
The state court’s probable cause deteatiom was made pursuant to Washing
Criminal Rule for Courts of Limited Jurigdion 3.2.1(e)(2). ECF No. 13 at 8. Tt
Rule requires district courts to makey@bable cause determination if the cc
denies release or attaches conditions to release following the defel
preliminary appearance. Wash. Crim. Ruld. 3.2.1(e)(2). This probable cat
determination may be maden the evidence presented by a police office
prosecuting attorney in the same manas provided for determining probal
cause for the issuance of a warrant. Wahm. Rule L.J. 3.2.1(b). The on
evidence of what occurred at Petersen’s preliminary hearing is the district
order, which simply inecldes a checked box indicatitigat probable cause w,
found. On this record, Defendants have thile prove either that the state cou
probable cause determinatibas preclusive effect under Washington law or
Petersen received a full afair opportunity to litigatethe issue before the stz
court. Accordingly, the Court cannot cdude that re-litigation of the issue

probable cause is barrég collateral estoppel.
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C. Petersen’s claims against Miller mgt be dismissed because Miller had

probable cause to arrest Peteen for fourth degree assault.
Defendants argue that Petersen’srokaifail because the evidence in

record is clear that Miller had probable sauo cite Petersen for fourth deg

the

ree

assault. ECF No. 6-12. Peten argues that it is a question of fact whether a

reasonable officer would hawelieved that Petersenromitted an assault agair
Grogan. ECF No. 107 at 9.

The Fourth Amendment requires prblecause for a warrantless arrest.
United States v. Jensef?5 F.3d 698, 704 (9th Cir. 2005). “The test for wheth
probable cause exists is whethertteg moment of arrest the facts and
circumstances within the knowledge oétharresting officers and of which they
had reasonably trustworthy informatiasere sufficient to warrant a prudent
[person] in believing that the petitionlead committed or was committing an
offense.’ ”Id. (quotingUnited States v. Bernay@23 F.2d 551, 559 (1980)).

Washington courts recognize threefigions of assault (which is n
statutorily defined): “(1) an attempt, witlmlawful force, to inflict bodily injury
upon another; (2) an unlawful touching watiminal intent; and (3) putting anoth
in apprehension of harm whether or not #lagor intends to inflict or is incapak
of inflicting that harm.”Clark v. Baines 84 P.3d 245, 247 n.3 (Wash. 20

(quotingState v. Walder841 P.2d 81, 83 (Wash. Ct. App. 1992)).
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Based on the evidence inetinecord viewed in the light most favorablg

Petersen, there is no question that Mibkad probable cause #@rrest Petersep.

Miller was told by Grogan that Petersggrlled obscenities at Grogan, that

refused to leave Grogan’s pepy despite multiple requestand that he ultimate

-

to

he

y

pushed Grogan into the open door of higie. ECF No. 12 at 2—4. Keller's account

of the incident contradicted Grogan’s accoonly to the extent that Keller stated

Grogan positioned himself between Peteesmhthe vehicle, aritiat he was unsu
how hard Petersen pushed Grogan. ECF Moat 3; ECF No. 12 at 4. Even

Grogan had placed himself in harm’s wag, Keller suggested, a prudent per

[€

son

could still easily conclude that Petenspushing Grogan amounted to unlawful

touching with criminal intent. Additizally, based on Petersen’s aggressive

behavior as described by &gan, which was consistemtith reports of othe

neighborhood residents ofin aggressive sales rpen matching Petersen

description, a prudent pens could have concluded thRetersen put Grogan
apprehension of harm, even if tiiel not intend to inflict harm.

Petersen’s Section 1983 claim allegeso#ation of Petersen’s constitution

right to be free from arrest absent proleatduse. ECF No. 1-2 @t Probable cause
Is also a complete defense to Pst@’s claim of false imprisonmer@ee Youker y.

Douglas Cnty. 258 P.3d 60, 69 (Wash. Ct. App011). Accordingly, because

SUMMARY JUDGMENT ORDER- 13
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probable cause existed to cite Petersefolath degree assauRgetersen’s Sectign
1983 and false imprisonment calas fail as a matter of law.

D. Qualified Immunity

Because the Court concludes that probalaluse existed to arrest Petersen

for fourth degree assault, it is not necessargach the issue of qualified immunity.
E. Petersen’s assault claim

This Court has supplemental subjectterqurisdiction over Petersen’s state
law claims pursuant to 28 U.S.C. 8§ 1367c8&8&se the Court nodismisses all of
Petersen’s federal claimsgtiCourt declines to exesa supplemental jurisdictign
over Petersen’s remainingsault and battery claimSee28 U.S.C. § 1367(c)(3).
Those claims should be heard by a state court.

V. CONCLUSION
Accordingly,IT IS HEREBY ORDERED::
1. Defendants’ Motion for Summary JudgmerECF No. 1Q is
GRANTED.
2. Plaintiff's false imprisonment clan and civil rights claim under 42

U.S.C. § 1983 arBISMISSED with prejudice.

—_—

3.  The remaining claims in this matter & EMANDED to the Superio
Court of Washington for Spokane County.

4.  All hearings and other deadlines &ERICKEN.
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5.  The Clerk’s Office is directed tenter judgrent in accordance wit

this order andCLOSE this file.

IT IS SO ORDERED. The Clerk’s Office is direetdto enter this Order ar
provide copies to all counsel.

DATED this 23rd day of December 2016.

(‘lf-h_l_‘__p‘_"hM L"\-iﬁ-\ﬂ.nqq[ -
SALVADOR MENDOI(& JR.
United States District Judge
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