Harvey v. Commissioner of Social Security Doc. 19

1
2
3
4
5
6
7 UNITED STATES DISTRICT COURT
8 EASTERN DISTRICT OF WASHINGTON
9||DEANNA K. HARVEY, No. 2:16-cv-00129-MKD
10 Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
11 VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
12||{CAROLYN W. COLVIN, SUMMARY JUDGMENT
13|| Acting Commissioner of Social Security, ECF Nos. 14, 15
14 Defendant.
15 BEFORE THE COURT are the padieeross-motions for summary

16{|judgment. ECF Nos. 14, 15. The partiessented to proceed before a magistrate
17||judge. ECF No. 18. The Court, havingissved the administrative record and fthe
18|| parties’ briefing, is fully informed For the reasons discussed below, the Court
19|| denies Plaintiff’'s motion (ECF No. 14nd grants Defendant’s motion (ECF No.

20||15).
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. 88 405(q);

1383(c)(3).
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqadse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the codf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from th

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a dig
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court “may not reverse an ALJ’s decisionamtount of an error that is harmless.

Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate

nondisability determination.’ld. at 1115 (quotation and citation omitted). The

party appealing the ALJ’s decision generdlgars the burden of establishing that

it was harmed.Shinseki v. Sanders56 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s

impairment must be “of such severity tlna is not only unable to do his previous

work[,] but cannot, considering his age, edtion, and work experience, engagg in

any other kind of substantial gainful wonrlich exists in the national economy
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)(1)-(v); 416.9Ha)(4)()-(v). At sep one, the Commissioner
considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’'s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg
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the claimant’s “residual functional capacityResidual functional capacity (RFC
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabdé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfomg past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 8804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s {
education and past work expemen 20 C.F.R. 8304.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
Commissioner must find that the claimas not disabled. 20 C.F.R. 88

404.1520(g)(1); 416.920(g)(1). If the claimannhot capable of adjusting to oth

“||ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts thbe Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.920(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for supplemental seity income and disability insurance
benefits on May 8, 2012, alleging an ordate of August 1, 2009. Tr. 214-22.
The applications were denigdtially, Tr. 92-119, 150-52, and upon
reconsideration. Tr. 156-62. Plafh@appeared for a hearing before an
administrative law judge (ALJ) on August 2014. Tr. 47-91. On September
2013, the ALJ denied Plaintiffslaim. Tr. 22-37.

At the outset, the ALJ found that Plaintiff met the insured status
requirements of the Act with respecther disability insurance benefit claim

through December 31, 2013. Tr. 27. sé¢p one, the ALJ found Plaintiff has n(

engaged in substantial gainful adiyvsince August 1, 2009, the onsetalaTr. 27

At step two, the ALJ found Plaintiff halse following severe impairments: mild
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bilateral carpal tunnel syndrome, bilalevateoarthritis of the shoulders, lumbar

facet arthropathy with chronic low backipaand mild obesity. Tr. 27. At step
three, the ALJ found that Plaintiff does matve an impairment or combination
Impairments that meets or equals a listegairment. Tr. 30.The ALJ then foun
that Plaintiff has the RFC

to lift and carry 10 pounds occasitigaand small articles frequently,
stand/walk 6 hours in an 8-hour dayd sit without limit. Standing and
walking 6 hours cannot all be consecutividne claimant needat least eve
two hours, better if every hour, a sttefgeriod of a minute or two. The
claimant can never reach overheddtbrally and can occasionally reach
bilaterally in all other directionsThe claimant must avoid concentrated

exposure to extreme temperatures amdation and all exposure to hazar

Tr. 30-31.

At step four, the ALJ found Plaintiff ignable to perform any past relevant

work. Tr. 35. At step five, the Alfdund that considering Plaintiff's age,

education, work experience, and RFC, ¢hare jobs in significant numbers in the

national economy that Plaintiff canrp@m, such as call-out operator and
telemarketer. Tr. 36. Th&LJ concluded Plaintiff hasot been under a disabilit
as defined in the Social Security Atpm August 1, 2009, through the date of
decision. Tr. 37.

On February 25, 2016, the Appeg@isuncil denied revie, Tr. 1-7, making
the ALJ’s decision the Comssioner’s final decision for purposes of judicial

review. See42 U.S.C. § 1383(c)(3); 20 C.F.B8 416.1481, 422.210.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den

ying

her supplemental security income benefits under Title XVI and disability insurance

benefits under Title Il of the Social SecurAgt. ECF No. 14. Plaintiff raises the

following issues for this Court’s review:

1. Whether the ALJ properly determinBthintiff's severe impairments at
step two;

2. Whether the ALJ properly wghied Plaintiff's symptom claims;

3. Whether the ALJ properly detemad Plaintiff's residual functional
capacity; and

4. Whether the ALJ posed a complet@bihetical to the vocational exper
ECF No. 14 at 8.

DISCUSSION

A. Step Two

First, Plaintiff faults the ALJ for failig to find mental impgaments severe
step two and finding that the diagnosidibromyalgia was not medically
determined. ECF No. 14 at 11-12.

1. Mental Impairments

Plaintiff contends the ALJ should halaind at step two that she suffers

severe mental impairment&CF No. 14 at 11-12. EhALJ found that the recor(

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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contains conflicting evidence and failedestablish that Plaintiff suffers severe
mentalimpairments.Tr. 28-30.

A physical or mental impairment ae that “resultérom anatomical,
physiological, or psychological abnorhtigs which are demonstrable by
medically acceptable clinical and labanat diagnostic techniques.” 42 U.S.C.
423(d)(3), 1382c(a)(3)(D)An impairment must be established by medical
evidence consisting of signs, symptoiasd laboratory findings, and “under no
circumstances may the existence of apairment be established on the basis {
symptoms alone.’'Ukolov v. Barnhart420 F.3d 1002, 1005 (9th Cir. 2005) (cit
S.S.R. 96-4p, 1996 WL 37418July 2, 1996)) (defining “symptoms” as an
“individual’s own perception or descriptiof the impact of” the impairment).

The fact that a medically demsinable condition exists does not
automatically mean the syigms are “severe” or “disabling” as defined by thg
Social Security regulationsSee, e.g., Edlund v. Massan&b3 F.3d 1152, 1159
60 (9th Cir. 2001)Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 198®ey v.
Heckler,754 F.2d 1545, 1549-50 (9th Cir. 198%n impairment, to be considel
severe, must significantly limit an inddual’s ability to perform basic work

activities. 20 C.RR. 8§ 416.920(c)Smolen v. ChateB0 F.3d 1273, 1290 (9th C

GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT -9
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1996). An impairment is not severe iflibes not significantly limit an individua

ability to perform basic work activities. 20 C.F.R. §8§ 404.1521(a), 416.921(a).

An impairment does not limit an ability o basic work activities where it “wou
have no more than a minimal effeet an individual’s ability to work.”Yuckert v.
Bowen 841 F.2d 303, 306 (9th Cir. 1988).

Basic work activities include walkingtanding, sitting, lifting, pushing,
pulling, reaching, carrying, or handg; seeing, hearing, and speaking;
understanding, carrying out and remennigesimple instructions; responding
appropriately to supervision, coworkensd usual work situations; and dealing
with changes in a routine work setting0 C.F.R. 88 404.1521(b), 416.1521(b)
S.S.R. 85-28.

Plaintiff bears the burden of ebtighing the existence of a severe
impairment or combination of impairmts, which prevent her from performing
substantial gainful activity and that thegaeirment or combination of impairmer
lasted for at least twelve conséga months. 20 C.F.R. § 404.1512(&#lund
253 F.3d at 1159-60. Howavyetep two is “adle minimusscreening device used

dispose of groundless claimsSmolen80 F.3d at 1290. “Thus, applying our

to

' The Supreme Court upheld the validitytbé Commissioner’s severity regulation,

as clarified in S.S.R. 85-28, Bowen v. Yuckerd82 U.S. 137, 153-54 (1987).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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normal standard of review to the requients of step two, [the court] must
determine whether the Alhhd substantial evidence to find that the medical

evidence clearly established that [Ptdfhdid not havea medically severe

impairment or combination of impairmentsWebb v. Barnhart433 F.3d 683, 687

(9th Cir. 2005). The ALJ is responsilite determining credibility and resolving

conflicts in medical testimonyMagallanes v. Bower881 F.2d 747, 751 (9th Ci.

1989) (Where medical repordse inconclusive, “ ‘questions of credibility and
resolution of conflicts in the testimony ardedp functions of the Secretary.’”).
Here, the ALJ found that the reviewg psychologist, Dr. Martin, testified
that Plaintiff's mental health impairmerdse generally mild and at most, mild tp
moderate, indicating that they are nonese. Tr. 28-29 (citing Tr. 63-65, 67-68)

(Dr. Martin opined that Plaintiff's mentainpairments are geradly non-severe).

The opinion of a nonexamining physician magvseas substantial evidence if it
supported by other evidence in the record and is consistent wRhdrews v.
Shalalg 53 F.3d 1035, 1041 (9th Cir. 1995).

The ALJ found Dr. Martin’s opinion was consistent with the record as a

whole, including Plaintiff's reported actties. Tr. 28-29. Relevant factors when

evaluating any medical opinion includestamount of relevant evidence that

supports the opinion, the quality of thgpkanation provided in the opinion, and|t

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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consistency of the medical opami with the record as a whdlelingenfelter v.
Astrue 504 F.3d 1028, 1042 (9th Cir. 2000kn v. Astrue495 F.3d 625, 631 (9
Cir. 2007). Further, opinions that are dstent with a claimant’s functioning ar
entitled to greater weightSee Morgan v. Comm’r of Soc. Sec. Adniif9 F.3d
595, 601-02 (9th Cir. 1999) (An ALJ may dimt an opinion that is inconsistel
with a claimant’s reported functioning).

The ALJ found, for example, consistenith Dr. Martin’s opinion, that in
September 2011 Plaintiff told examinipgychologist Debra Brown, Ph.D., she
performed paid caregiving, and was somes also paid to ¢tnair. Tr. 28-29
(citing Tr. 773). The ALJ also found thait the same time, Plaintiff told Dr.
Brown that she visited friends; enjoyeadvitig around for entertainment; drove

son to and from school; anoince a week, preparechder for several different

2The record as a whole, and particularfeabnset, supports Dr. Martin’s opinic
Many of the mental healthegatment records, for exampte)ate to a period seve
years before alleged onset in August 2088e, e.g.Tr. 780-830 (treatment
records from April 2002 through Novemd&d03); Tr. 377-462 (treatment recol
from January 2005 through July 2007). Mediopinions that predate the allegs
onset of disability are of limited relevanc€armickle v. Comm’r of Soc. Sec.
Admin, 533 F.3d 1155, 1165 (9th Cir. 2008).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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people. Tr. 28-29 (citing Tr. 773). Thisd& range of activities consistent with
Dr. Martin’s opinion that Plaintiff has no methan mild mentdimitations. In

addition, the ALJ further found Plaintifbld Dr. Brown that she was not workin

because she was taking care of her soneralfian as a result of her impairment

another indication of non-severe impairments. Tr. 29 (citing Tr. 73d&. Rolling
v. Massanari261 F.3d 853, 857 (9th Cir. 2001) (the ability to care for childre
may undermine complaints of segdimitations).

The ALJ found the evidence of Riéiff's activities in2012 similarly
supported Dr. Martin’s opinion. Tr. 29he ALJ found, for example, that in M3
2012 Plaintiff told examining psychologist. Arnold she drove her daughter tg
work in order to have thear available if she [Plairif] needed it; Plaintiff also
reported that she playedigo, checked in on a friend’s mother, took the bus, {
performed other routine task3r. 29 (citing Tr. 720).

The ALJ further found Dr. Martin tesigd that, despite a reported increa
in symptoms between April and August 20P4gintiff continued to engage in a
wide range of activities, again indicating more than mild limitations. Tr. 29
(citing Tr. 1161) (in June 2014 Plaintiffltbtreatment providers at Frontier
Behavioral Health (FBH) that, although she was not sleeping well, medicatic
“helped her get out more,” depresssyamptoms had decreased, and she had

attended a basketball everst well as her high schoaunion); (citing Tr. 1138-

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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39) (in August 2014 Plaintiff told treatmeproviders at FBH she was suffering
anxiety and OCD symptoms, but at g#@ne time, reported she cleaned her
friend’s house, gave rides to friends, attnded support groupeetings). The
ALJ is correct that these reported aittes support Dr. Martin’s opinion that
Plaintiff suffers no more than milthental impairments.

In addition, the ALJ found Dr. Martig opinion that Plaintiff's mental
impairments are non-severe is congisteith Plaintiff's mental status
examinations. Tr. 29. For examplkee ALJ found that in September 2011,
examining psychologist Dr. Brown reported Plaintiff scored 30 out of 30 poir
the MSE; successfully performed sesalven calculationsgcalled 3 of 3 nouns
after a 5-minute delay; and successfplrformed a 3-step command. Tr. 29
(citing Tr. 776). As another example, the ALJ found that in May 2012, examn
psychologist John Arnold, Ph.D., reported that Plaintiff again scored 30 of 3
points, indicating no more than milaitations. Tr. 29 (citing Tr. 724). Dr.
Arnold reported Plaintiff performed serisvens without error and lost her plac
only once; performed serial threeshatt error; spelled “world” forward and
backward correctly; and although note®anxious, Plaintiff was nonethelesg
alert, with normal speech and full eyentact, and displayedo remarkable moto
activity. Tr. 29 (citing Tr. 724). Bedsae an ALJ may properly rely on a

reviewing physician’s opinion supported &gd consistent with other evidence,

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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Andrews 53 F. 3d at 1041, the ALJ properlyied on Dr. Martin’s opinion.

Last, the ALJ relied on the consisterafyDr. Martin’s opinion with mental
health treatment records for the relevaatiod. Tr. 29. For example, the ALJ
found treatment provider Art Flores, PA@ported in April 2012 that Plaintiff had
been off of medication for OCD and depsion for four months. Tr. 710.
However, within a month and a half @starting medication, Plaintiff told Mr.
Flores her symptoms had improvett. 29 (citing Tr. 714). Because an
impairment that can be effectively corlted with medication is not disabling,
Warre v. Comm’r of Soc. Sec. Admih39 F.3d 1001, 1006 (9th Cir. 2006), this
evidence supports Dr. Martin’s opinioithe ALJ further found, as another
example, that in September 2012, Plairiofd Mr. Flores she was doing well with
treatment, denied depression, and sttatishe no longer obsessed about pain.

Tr. 29 (citing Tr. 762). In addition, the ALJ found, as a further example, that

during the 4-month period of increased syomps reported by Plaintiff, from Apii
to August 2014, on August 11, 2014, treant providers at FBH observed
Plaintiff's affect was constricted; howevdney also noted Plaintiff presented as
alert, attentive, and with cooperative demeanor; mover, Plaintiff maintained
good eye contact. Tr. 29 (citing Tr. 1142-4Because Dr. Martin’s opinion wapg
supported by substantial evidence, thelAltoperly credited Dr. Martin’s opinion

that Plaintiff does not suffer sevareental impairments.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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2. Fibromyalgia

Next, Plaintiff faults the ALJ fofinding that “chronic pain condition

including fibromyalgia” was not a sevampairment. ECF No. 14 at 9-11. The

ALJ found fibromyalgia was not medibadetermined. Tr. 27-28.

A physical or mental impairment ae that “resultérom anatomical,
physiological, or psychological abmoalities which are demonstrated by
medically acceptable clinical and labanyt diagnostic techniques.” 42 U.S.C.
423(d)(3), 1382c(a)(3)(D)An impairment must be established by medical
evidence consisting of signs, symptoiasd laboratory findings, and “under no
circumstances may the existence of apamment be established on the basis {

symptoms alone.’'Ukoloyv, 420 F.3d at 1005. In addition, an ALJ need not

presume that a diagnosis equates to work-related limitatioes.Key754 F.2d af

1549 (“the mere diagnosis of an impairment is not sufficient to sustain a

finding of disability.”).

Here, the ALJ found the medical evidemtié¢ not show the requisite criter

for establishing that fibromyalgia wasreedically determinablanpairment. Tr.
27-28. The ALJ further found that a draxsis of fibromyalgia is not enough to
determine that fiboromyalgia is medicatlgterminable. Tr. 28. The ALJ opined
relying on S.S.R. 12-2p (2@ WL 3104869 at *2-*3), that the evidence must

show, in part, that the claimant has stbiy of widespread, bilateral body pain

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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axial skeletal pain that has persisted for at least three nmoith<28.

The ALJ found that medical recordsogled, at most, cursory mention of
fibromyalgia with limited treatmentTr. 28 (citing Tr. 516) (In August 2008,
treatment provider Gloria Goodwin, M.Asted “fibromyalgia/myalgia/left hand
pain/synovitis”; she noted Plaintiff was “still having problems with hand swel
left, painful . . . Neurontin made ¢id, wiped out, miserable”; Lyrica was

restarted); (citing Tr. 515) (In $Eember 2008, Ms. Goodwin noted

ing,

“fiboromyalgia/muscle cramps/myalgia/fgtie” and “not taking Lyrica — hands quit

*In addition, the ALJ further noted thidtere must be evidence that: either a
physician conducted a physical examioatof the claimant, which included
testing tender point sites, with at lea&tpositive tender point sites, or there mu
be repeated manifestations of six orrenbbromyalgia symptoms, signs, or co-
occurring conditions. Finally, the ALJ noteditlihere must alslee evidence tha
a physician ruled out other physical orntad disorders that could cause the
symptoms or signs. Tr. 28 (citing RS512-2p) (2012 WL 3104869 at *2-3). T
ALJ found that these are not present, Bradntiff does not point to evidence the
ALJ should have credited.
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swelling and hurting.”f. The ALJ noted that, other than the few records cited
there was otherwise no mention of posttender points or that other condition
were ruled out by an acceptable medicairse, as required. Tr. 28. Thus, the
ALJ found, in the absence of such eande, fiboromyalgia was not a medically
determinablempairment. Tr. 28.

Next, the ALJ noted that the findj of no medically determinable
impairment was consistent with the teginy of medical expert Dr. Jahnke. Tr
(referring to Tr. 57-58). The opinion of a nonexamining physician serves as
substantial evidence if it is supportey other evidence in the record and is
consistent with it. Andrews 53 F.3d at 1041. Dr. Jahnke opined the record

showed that Dr. Purdy had diagnosed fibyafgia in 2008 butpther than Exhibit

*See alsdr. 28 (citing Tr. 519) (In April 2008, Ms. Goodwin noted
“fatigue/fibromyalgia,” Lyrica causes “héo be very tired during the day,” so
Plaintiff was now taking as needed andéfs it has helped pain”); (citing Tr. 52
(In April 2008, treatment provider AngeRurdy, M.A., questioned the diagnosi
“Does she have fibromyalgia@hd noted that Plaintiff had a lot of muscle cran
and was getting ready to start a new jgbiting Tr. 749) (In July 2012, treatmer
provider Art Flores, PAC noted a diagnosis of fibromyalgia and prescribed
Amitriptyline).
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4F,seeTr. 466- 527, it was nevenentioned again. Tr. A8iting Dr. Jahnke at T|r.

57); (citinge.g.,Tr. 515-16) (Ms. Goodwin’s treatment notes in August and

December 2008 indicated “fiboromyalgia/sale cramps/myalgia/fatigue™); (citin

Tr. 519-20) (In April 2008, treatment pradrs Ms. Goodwin and Ms. Purdy noted

fatigue/fibromyalgia; Plaintiff feels Lycia has helped her pain). Dr. Jahnke di

not reference a later record, in 2012, that ALJ did. Tr. 28 (citing Tr. 749) (in

July 2012 treatment provider Mr. Flores noted a diagnosis of fiboromyalgia and

prescribed Amitriptyline; no pressure parare mentioned)The ALJ found that

Plaintiff has failed to demonstrate (1) a history of widesprbgakeral body pain

and axial skeletal pain that has persistecht least three moms$, and (2) evidenge

that either (3) a physician conducted a ptgisexamination which included test
tender point sites, with at least 11 piv® tender point sites, or (4) repeated
manifestations of six or more fibrgralgia symptoms, signs, or co-occurring
conditions and (5) evidence that a physiaialed out other physical or mental
disorders that could cause the symptomsigms. Tr. 28 (citing S.S.R. 12-2p).
Furthermore, as Dr. Jahnke noted, there measecord of “serial visits over time’
with repeated complaints and repeatadmpts to ameliorate symptoms, Tr. 57

as one would expect with a seg@npairment.

Furthermore, even if the ALJ shouldveadetermined one of the conditions

| o=

ng

58,

identified by Plaintiff is a severe impairmig any error would be harmless becguse
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the step was resolved in Plaintiff's favdeee Stout v. Comm’r of Soc. Sec. Ad
454 F.3d 1050, 1055 (9th Cir. 2008yrch v. Barnhart400 F.3d 676, 682 (9th
Cir. 2005). Plaintiff makes no showingatreither of the conditions mentioned
creates limitations not aady accounted for in the RFC and otherwise fails to
develop the argumenSeeCarmickle 533 F.3d at 1161 n.2 (9th Cir. 2008)
(determining issue not argued with spexifi may not be considered by the
Court). Thus, the ALJ’s step two finding is legally sufficient.
B. Adverse Credibility Finding

Plaintiff next faults the ALJ for failing to provide specific findings with
clear and convincing reasons for discatied her symptom claims. ECF No. 14
12-13. An ALJ engages intavo-step analysis to detaine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ mus
determine whether there is objectiwedical evidence of an underlying

impairment which could reasonably bepekted to produce the pain or other

symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).

“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of theygiom she has alleged; she need only S
that it could reasonably have cads®me degree of the symptomVasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) @émal quotation marks omitted).

Second, “[i]f the claimanmeets the first test and there is no evidence of
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malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal

citations and quotations omitted). “Gealdindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermine
the claimant’s complaints.1d. (quotingLester v. Chater81 F.3d 821, 834 (9th

Cir. 1995));Thomas v. Barnhar278 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ

must make a credibility determination withdings sufficiently specific to permit

the court to conclude that the ALHdot arbitrarily discredit claimant’s
testimony.”). “The clear and convimg [evidence] standd is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comm’r oBoc. Sec. Admin278 F.3d 92(
924 (9th Cir. 2002)).

In making an adverse credibility téemination, the ALJ may consideénter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning tmature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

As an initial matter, Plaintiff failed taddress any of the specific reasons
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ALJ provided in support of the adversedibility finding. ECF No. 14 at13. T
Court may decline to address an argumeat inot raised with specificity.
Carmickle 533 F.3d at 1161 n.2. The Courtds, nonetheless, that the ALJ
provided specific, cleapnd convincing reasons for finding that Plaintiff's
statements concerning the intensity;gmence, and limiting effects of her
symptoms “are not entirely cred#y” Tr. 31.

1. Reasons for Stopping Work and Inconsistent Statements

The ALJ found that disparities abouhy and when Plaintiff stopped
working raise a significant credibility coam. Tr. 31-32. When considering a

claimant’s contention that she cannotriwbecause of her impairments, it is

appropriate to consider whether the clamtaas not worked for reasons unrelat

to her alleged disabilitySee Bruton v. Massana@&68 F.3d 824, 828 (9th Cir.
2001) (the fact that the claimant left b because he was laid off, rather than
because he was injured, was a chaad convincing reason to find him not
credible). In making a credibility evaltian, the ALJ may also rely on ordinary
techniques of credibility evaluatiorBmolen80 F.3d at 1284. One strong
indication of the credibility of an individual statements is their consistency, b

internally and with other infonation in the case recordd. In assessing

ed

hth

credibility, it is appropriate for an ALJ tnsider inconsistent statements made by

a claimant.See Thomaf78 F.3d at 958-59 (ALJ maynsider inconsistent
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statements).

First, the ALJ cited Plaintiff's testiony that her last job ended because
needed to be available to her son 24 hawdlay after he left a treatment facility,
rather than as a result of her impairments. 31 (citing Tr. 71) (Plaintiff testifieq
her last job ended becauser son was coming homeefbeing in a treatment
center and she needed to be avail2dl&ours a day). Further, the ALJ cited
evidence that Plaintiff’s failure to retuta work was related to reasons other th
her impairments. Tr. 31 (citing Tr. 77@h September 2011, Plaintiff told
examining psychologist Dr. Brown thstte was not working because she was
taking care of her son, rather than assult of her limitabns). The ALJ cited
substantial evidence to support her findihgt the reasons given by Plaintiff for
not working are “inconsistent with theaoin here, that her medical condition ha
prevented her from working since thkkeged onset date Tr. 31.

The ALJ found Plaintiff’'s credibility ws similarly undermined because §
inconsistently reported when she stoppedknng. Tr. 31. For example, the AL
found Plaintiff testified that she had nebrked since her alleged onset date of
August 1, 2009. Tr. 31 (citing Tr. 71-72) @itiff testified her last job was at
Spokane Youth Sports Bingo, and it ended in April 2088¢; alsdlr. 292
(Vocational and Work History Form not&daintiff’'s last employment as a bingg

caller ended in April 2009). But, in Meh 2011, Plaintiff told Dr. Lynch she ha
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last worked July 3, 2010. Tr. 31 (aig Tr. 573). The ALJ further found that in
January 2011, Plaintiff reported that stx@s working as a hairstylist. Tr. 31
(citing Tr. 605) (Plaintiff told treatment pralers in the ER that she gave a haii
permanent and this aggravated her shaylde). The ALJermissibly relied on
these inconsistencies to disatdelaintiff's symptom claims.Thomas278 F.3d aft
958-59.

2. Ability to Work with Impairments

Next, the ALJ cited evidence indicagy that Plaintiff worked after the
alleged onset date, although not at SGA levels. Tr. 31. Working with an
impairment supports a conclusion thia impairment is not disablingsee Drouin
v. Sullivan 966 F.2d 1255, 1258 (9th Cir. 199Fpecifically, the ALJ found thal
in September 2011, Plaintiff told exanmg psychologist Dr. Brown she provided
some caregiving “for a woman for whichesgets some pay”; &htiff additionally
reported she sometimes provided haircuisxichange for extra spending money,
and was not working because she wasigkare of her son. Tr. 31 (citing Tr.
773-74). The ALJ cited additional evidertbat Plaintiff worked after onset in
August 2009, further casting doubt on the extent to which Plaintiff's symptoms
actually limited her. Tr. 31-32 (citing.g.,Tr. 605) (on January 26, 2011, Plaintiff
went to the ER for shoulder pain; shpaded that she worked that day as a

hairstylist); (citing Tr. 573) (On March 22011, Plaintiff told treating physician
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Patrick Lynch, Jr., M.D., that she hadtlavorked on July 3, 2010). The ALJ

found that the ability to work cast doutmt whether Plaintiff's employment ended

due to medical conditions, and it cast dooibthe extent to which Plaintiff's
symptoms actually limit her. Tr. 31-32.his was a cleaand convincing reason
for the ALJ to find Plaintiff not credible.

3. Daily Activities

The ALJ found activities performed byattiff further belie her alleged
symptom and limitation severity. Tr. 32 claimant need not be utterly

incapacitated in order to be eligible for benefféee Orn495 F.3d at 639 (“[T]hg

mere fact that a plaintiff has carried certain activities . . . does not in any way

detract from her credibility as to her overakability.”). However, as in this cag
“[e]lven where [Plaintiff’'s ddy] activities suggest somdifficulty functioning, they
may be grounds for discredigrihe claimant’s testimony to the extent that they
contradict claims of a tols debilitating impairment.”Molina, 674 F.3d at 1113

Here, the ALJ cited, for example, Riaff’s reports that she worked after
onset, indicating abilities greater than géld. Tr. 32 (citing Tr. 554) (In Januar
2010, Plaintiff told treating physician Otynch she was “currently working as 4
hair stylist”); (citing Tr. 773-74) (In September 2011, Plaintiff told examining
psychologist Dr. Brown that she performsmme paid caregiving and sometime

also cut hair for extra mogie This appears to contligt claims of a totally
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debilitating impairment,such as Plaintiff's testimgrthat she was unable to ho
anything in her hands. Tr. 31 (citing Ti7) (Plaintiff testified that she drops
everything she tries to pick up). Asaher example, the ALJ relied on Plaintiff
additional activities, including the abilitp regularly drive and cook. Tr. 32
(citing Tr. 773-74) (In September 2011, Plaintiff told Dr. Brown she drove
regularly; specifically, Plaintiff reporteshe took her son to and from school, a
enjoyed driving around for entertainmer{titing Tr. 773) (Plaintiff also told Dr.
Brown that, once a week, sheepared dinner for several different people); (cit
Tr. 720) (Plaintiff told examining psychologist Dr. Arnold in May 2012 that sk
drove her daughter to work if Plaintifeeded to keep thega As yet another
example, the ALJ further found Plaintédfso told Dr. Arnold that, throughout th
day, she went to play bingo, took thes, checked in on her friend’s mother, ar
performed other daily routine activitieSr. 32 (citing Tr. 720). Further, as
another example, the ALJ additionalyuihd that in June 2014, Plaintiff told
treatment providers at Frontier Behavidridalth that she had attended her hig

school reunion, attendedacal basketball event, participated in a friend’s

s Plaintiff testified she was unable to waghktirely due to psychological problem
Tr. 74, however, she also testified that hands are painful, numb, and she drg
everything she tries to pick up. Tr. 77.
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wedding, and helped severeomen style their hair. Tr. 32 (citing Tr. 1161,
1164). Moreover, the ALJ found that irugust 2014, Plaintiff told providers at
FBH that she cleaned a friend’s housejegades to her fands, and attended
support group meetings. Tr. 32 (citing Td39). The ALJ conaded such a range
of activities strongly suggested that Pldfremained capable of greater physical
functioning than alleged. Tr. 32. Thass a clear and convincing reason to find
Plaintiff notcredible.

4. Lack of Objective Medical Evidence

The ALJ further found “the medicalidence of record does not support
finding more limiting symptoms than deterrathhere.” Tr. 32-35. An ALJ may
not discredit a claimant’s pain tesbmy and deny benefislely because the
degree of pain alleged is not supeadrby objective medical evidencRollins,
261 F.3d at 85/Bunnell v. Sullivan947 F.2d 341, 346-47 (9th Cir. 199Egir,
885 F.2d at 601. However, the medical evadeis a relevant factor in determining

the severity of a claimant’s paand its disabling effectsRollins 261 F.3d at 857;

20 C.F.R. 88 404.1529(&), 416.929(c)(2)see alsc5.S.R. 96-7f. Here, the ALJ

¢S.S.R. 96-7p was superseded by S.S.R3dléffective March 16, 2016. The npw
ruling also provides that the consistencyaaflaimant’s statements with objective
medical evidence and other evidenca factor in evaluating a claimant’s
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set out, in detail, the medical evidence cadicting Plaintiff’'s claims of disabling

shoulder impairment, low back paimdahand and CTS-relatsgmptoms. Tr. 32-

34.
With respect to shoulder impairmetite ALJ noted Plaintiff experienced

work injury that occurred wibefore alleged onset in 2069Subsequently,

Plaintiff underwent shoulder surgeriesrépair the injury. Tr. 32 (citing Tr. 528)

(In January 2005, treating physician Dynch noted Plaintiff “feels like she hag
made excellent recovery [post surgeryher left shoulder,but her right shoulde
was beginning to bother herjee alsdl'r. 238 (Labor and Industries Closing

Report dated October 20, 2011, lists trsemgeries on each shoulder). The AL
found, for example, that Plaintiff improdefter left shoulder surgery in July 20
and right shoulder surgery in Novemi2810. Tr. 32-33. The ALJ relied on

several medical opinions when making titermination. Fitsthe ALJ relied of
treating physician Dr. ynch’s October 2011 RFCIr. 33 (citing Tr. 578)see als

Tr. 267, 280, 284 (On October 4, 2011, Dynth released Plaintiff to return to

L

a

-

[ =}

10

symptoms. S.S.R. 16-3p at *6. Nonetksl|e5.S.R. 16-3p was not effective at

time of the ALJ’s decision and therefore does not apply in this case.

" Plaintiff testified she filed a worker’s ngpensation claim based on this injury |i

1999, and last reopened it in 2006:.. 32 (citing Tr. 71).
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work). Dr. Lynch opined Plaintiff shddilift no more than 25 pounds and never

lift above the shoulder. Tr. 33 (citing.1578). The ALJ assessed a generally

consistent RFC. Tr. 30-31he ALJ included a more s#ictive lifting limitation,

of ten pounds occasionally, and adopted Dr. Lynch'’s restriction of no overhead

reaching). Next, the ALJ relied orDeecember 2011 IME which also indicated

greater functioning than alleged by Plaintifr. 33 (citing Tr. 596) (despite noted

“tenderness over the AC joints, [Plaff] had good strength of grasp and good
strength of wrist flexion/extension, ratlidnar deviation, pronation, supination,

biceps, triceps, and abduction/adductaswell as flexion/extension of the

shoulders. . . Moreover, there was full matof the elbows, fearms, wrists, and

hands.”). Third, the ALJ relied onJaine 2012 finding by treatment provider A
Flores, PAC, that despite decreased rasfgaotion in the shoulders bilaterally,
Plaintiff demonstrated normal strength. Tr. 33 (citing Tr. 736). This finding
significant because July 2012 shoulder imgghowed moderate osteoarthritis

the left AC joint, and the right was silai but with more advanced osteoarthriti

narrowing of the AC joint. Tr. 33 (citg Tr. 738). On exam, however, the ALJ

noted that Plaintiff demonstrated noidmtength, Tr. 736, meaning any limitation

was not severe. Tr. 33.
Regarding objective evidence of bagfated symptoms, the ALJ noted

Plaintiff has a history of chronic low bagkin, but the clinical evidence does n

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 29

't

S

of

C

ot




10

11

12

13

14

15

16

17

18

19

20

support greater limits than for sedentaryight work. Tr. 33 (citing Tr. 734) (in
June 2012, treatment provider Mr. FloresaedbPlaintiff gave a history of chroni

low back pain). The ALJ relied on objeaievidence, for exante, lumbar spine

views in July 2012 that showed minineldplate spurring at L2/3 and L3/4 with

preservation of disc heights with mild moderate multilel lumbar facet
arthropathy; significantly, overall degerative changes were only slightly
progressed when compared with p2®07 imaging. Tr. 33 (citing Tr. 738).
Next, the ALJ found, as another exampies record noted the lack of any gait

abnormalities. Tr. 33 (citing Tr. 595)(daME in December 2011 noted normal

gait); (citing Tr. 736) (in June 2012, treatment provider Mr. Flores noted “gait

intact”); (citing Tr. 764) (In September 2012, Mr. Flores again noted Plaintiff

L9

S

gait was normal). The ALJ further fouras another example, that December 2011

IME findings showed Plaintiff was abte stand on heels and toes without
difficulty, and there was no motor waeess of the lower extremities. Tr. 33

(citing Tr. 596). The ALJ went on to finds another example, that treatment

provider Mr. Flores’ exam findings wererdgely benign. Tr. 33 (citing Tr. 735) |

June 2012, Mr. Flores noted Plaintiff coaped of pain, but lumbar range of
motion was full, and straight leg raisim@s negative in the supine position).

Moreover, the ALJ further found that duritige period at issue, Plaintiff's obesi

n

ty

was of only mild severity with a BMI #t reached 33, meaning obesity would not
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have greatly aggravated Plaintiff'sidoack symptoms. Tr. 33 (citing Tr. 1118)
(in April 2014 Mr. Flores recorded a BMI of 33.94ge alsolr. 735 (in June
2012, Mr. Flores noted Plaintiff's BMI was 31.05); Tr. 466 (in July 2011, treq
physician Dr. Purdy noted Plaintiff's BMI was 30.42).

With respect to carpal tunnel-reldteymptoms, the ALJ found the medic
evidence again did not support the allegacksty of Plaintiff's complaints. Tr.
33. For example, the ALJ pointed out that Plaintiff testified that she dropped
everything she picked up. Tr. 33 (citiig 77). However, the ALJ found this W
unsupported by an October 2013 nerwaduction study that showed only mild
bilateral CTS. Tr. 33 (citing Tr. 1125). &ALJ’s finding that Plaintiff's claims
of disabling physical limitations aret supported by the objective medical
evidence, including the opinions of treating sources and IME physicians wh(
examined Plaintiff in December 2011 sigpported by substantial evidence.

This reason, coupled with the otheasons cited by the ALJ, provided clg
and convincing reasons to discredit Plaintiff's symptom claims.

C. RFC Finding

Plaintiff contends that the RFCimadequate because it does not proper
account for the limitations assessed stitging medical experts Dr. Jahnke ang
Dr. Martin, and examining psychologist.Dxrnold. ECF No. 14 at 13-14. In

support of her claim, Plaintiff contenttse ALJ “ignored” her physical and men
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limitations that affect her ability to workhe effects of her pain from her physical

impairments, and “more importantly the Itations posed by upper extremities

testified by Dr. Jahnke andhmental limitations.” ECMo. 14 at 13. In contrast,

the ALJ considered the assessed limitagiand rejected them, which findings

Plaintiff failed to challenge. Plaintiff's fiare to challenge the findings waived |

issue. Campbell v. Burtl41 F.3d 927, 931 (9th Cir. 1998) (holding that issue{

raised before the district court are wedvon appeal). Because an ALJ is not

required to incorporate properlyjeeted limitations in an RFGee Batson v.

aS

he

5 not

Comm’r of Soc. Se&dmin, 359 F.3d 1190, 1197 (9th Cir. 2004), the Court fihds

the record demonstrates thiagé ALJ's RFC findings weradequately supported.
1. Lynne Jahnke, M.D.
Plaintiff contends the ALJ should have included upper extremity limita

assessed by Dr. Jahnke, a testifying medigpert. ECF No. 14 at 13. As an

initial matter, Plaintiff has failed to articte the specific limitations to which she

refers. Moreover, in contrast to Plaintiff's assertion that the ALJ “ignored” D
Jahnke’s assessed limitatioB<;F No. 14 at 13, the ALJ identified and discuss
them. Tr. 34. The ALJ #n adopted some, but ndk af Dr. Jahnke’s assessed
limitations in the RFC. Tr. 34. Spécally, the ALJ regcted Dr. Jahnke’s

postural and manipulative limits basedtba lack of medidaevidence supporting

strength deficits in the lower or uppextremities, the assessed limitations being
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inconsistent with the medical recordbt. 34. Plaintiff failed to challenge the
ALJ’s cited reasons for rejecting theedical testimony and any challenge is
waived. Campbell, 141 F.3d at 931. Because the ALJ’s unchallenged reasor
reject Dr. Jahnke’s limitatns was proper, the ALJ wast required to include th
limitations in the RCF.See Batsor§59 F.3d at 1197 (ALJ not required to
incorporate opinion evidence permisgidiscounted in the RFC). Having
permissibly discounted Dr. Jahnke’s asseédsaitations, the ALJ was not requir
to include them in th&FC.

2. Marian Martin, Ph.D.

Plaintiff contends the ALJ should have included limitations assessed L
Martin, a testifying psychologist. ECF Nb4 at 13, 15 (citing Tr. 64). Plaintiff’
failure to address the ALJ’s analysistibé medical evidence wees the issue.
Campbell, 141 F.3d at 931. Based on the Cantidependent review, the Courf
finds the record demonstrates that #i_J’s failure to include the assessed
limitation was adequately suppadteDr. Martin opined that Plaintiff has a mild
moderate impairment in coantration, persistencenépace. Tr. 64. The ALJ
omitted this limitation in the assessed@HAr. 30-31 (no mental limitations
assessed), because the ALJ need only indluttee hypothetical those limitation
that significantly linmit a claimant’s abilityto perform work.See Koehler v. Astry

283 F.App’x 443, 445 (9th Cir. 2008) (unpidhled) (ALJ’s finding that claimant
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lacked a severe mental impairmeras proper even though claimant had a
“moderate” limitation in the “ability taespond to changes in the workplace
setting”); see alsd.inthicum v. Colvin2016 WL 5799696, at *3 (W.D. Wash. d
5, 2016) (“[T]he Social Secity Administration definedmoderate’ as ‘more thar
slight limitation in this area but the individual is still able to function
satisfactorily.” ”) (citingScherer-Huston v. Commaf Soc. Se¢No. 01:1:14-cv-
00688-HZ, 2015 WL 1757145, at *8 (D. Or. A[L6, 2015)). As noted, the ALJ
reasonably found Plaintiff's mental conditions are not severe impairments b¢
they cause no more than minimal limitation$laintiff's ability to perform work
activity. Tr. 28-30. Moreover, given thadt that Plaintiff is able to maintain
concentration, persistencedapace at a satisfactory lévemitting that moderate
limitation from the RFC was inconsequiahto the ALJ’s ultimate nondisability
determination. An error is harmless “whaet is inconsequential to the [ALJ’S]
ultimate nondisabilityfdetermination.”Molina, 674 F.3d at 1115 (quotation and
citation omitted). Accordingly, the Courhds that if the ALJ did err by failing t
include the mild to moderate limttan, the error was harmless.

3. John Arnold, Ph.D.

Plaintiff contends the ALJ should have included limitations assessed k
examining psychologist Dr. Arnold. EQNo. 14 at 13-15 (citing Tr. 719-33).

Because Plaintiff failed to address the ALJ’s analysis ofrtbdical evidence, thg
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issue is waivedCampbell,141 F.3d at 931. Based tre Court’s independent
review, the Court finds theecord demonstrates thaetALJ’s failure to include
Dr. Arnold’s assessed limitations was addglyasupported. Dr. Arnold evaluat
Plaintiff in May 2012 and opined Plaifitneeded intensive mental health
treatment, prognosis was guarded, and sgmp would negatively impact overa
job performance. Tr. 720. The ALJ gave Arnold’s opinion little weight. Tr.
30. Specifically, the ALJ rejectddr. Arnold’s assessment based on its
inconsistency with Plaintiff's normal meal status exams, inconsistency with
Plaintiff's reported activities, reliaecon Plaintiff's unreliable subjective
complaints, and testing that revedlPlaintiff may have over-reported
psychological and somatic dysiction. Tr. 30. The citereasons were adequat
supported and the ALJ properly rejectad Arnold’s assessed limitations. An
ALJ is not required to incorporate praojyerejected limitations in an RF(Batson
359 F.3d at 1197. Accordingly, because the ALJ permissibly discounted Dr
Arnold’s assessed limitations, the Cound$ the ALJ was not required to incluf
those limitations in the RFC.

D. Hypothetical Posed tovocational Expert

Plaintiff contends the ALJ’s hypothetical was incomplete because it fa

D
o

1

ely

e

led to

include all of Plaintiff's limitations. EE No. 14 at 14-15. The ALJ’s hypothetical

must be based on medical assumptiampsrted by substantial evidence in the
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record that reflects all dhe claimant’s limitationsOsenbrock v. ApfeR40 F.3d
1157, 1165 (9th Cir. 2001). The hypotleatishould be “accurate, detailed, ang
supported by the medical recordlacketf 180 F.3d at 1101. In effect, Plaintiff

restates her arguments that the ALJmeously excluded evidence of Plaintiff's

limitations. Because the ALJ’s assessnwdrRlaintiff's testimony and the medi¢

evidence was supported by substantial exadeher step five findings are free g
error. See Stubbs-Danielson v. Astr689 F.3d 1169, 1175 (9th Cir. 2008)
(challenge to ALJ’s step five findinggas unavailing where it “simply restates
[claimant’s] argument that the ALSJIRFC finding did not account for all her
limitations™). For reasons discussed throughout this decision, the ALJ’s
hypothetical to the vocational expertsMaased on the evidence and reasonab
reflects Plaintiff’s limitations. Thus, the ALJ’s findings are supported by
substantial evidence and aegally sufficient.
CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence and free of harmful error.

IT IS ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF No. 14DiENIED.

2. Defendant’s Motion for Summadudgment, ECF No. 15, is

GRANTED.
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The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE DEFENDANT , provide copies to counsel, aGBLOSE
the file.

DATED June 8, 2017.

s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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