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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Aug 13, 2018
UNITED STATES DISTRICT COURT  scan e weavoy, cierc

EASTERN DISTRICT OF WASHINGTON

EMPIRE HEALTH FOUNDATION
for Valley Hospital Medical Center, NO: 2:16CV-209RMP

Plaintiff, ORDERGRANTING IN PART AND
DENYING IN PART PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT, AND DENYING
THOMAS E. PRICE, M.D,.Secretaryy DEFENDANT’'S MOTION FOR

of the United States Department of SUMMARY JUDGMENT
Healthand Human Services,

Defendant.

Plaintiff Empire Health FoundatioiEmpire”), for Valley Hospital Medical
Center (the “Hospital”), brings this action against the Secretary of the United
States Department of Health and Human Services (the “Secretary”). Before th
Court isEmpirés Motion for Summary Judgment, ECF No. 34, and the
Secretary’s CrosMotion for Summary Judgment, ECF No. 46. Theresa Sherm:x

and Daniel Hettich appeared on behalfewhpire James Bickford appeared on
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behalf of the Secretary. Having considered the parties’ filings and oral argument,

the remaining record, and the relevant law, the Court is fully informed.

This case concerns thalidity of the Secretary’s 2005 Final Rule
promulgation with regard to the Secretary’s interpretatich@phrase “entitled to
benefits under [Medicare Part A]” in 42 U.S.C. § 1395wBwoth parties have
moved for summary judgment. For the reasons set forth below, Empire’s motic
granted in part and denied in part, and the Secretary’s moti@misd.

PROCEDURAL HISTORY

Effective October 1, 2004, the Secretary’s 2005 Final Rule relating to
Medicare Part A hospital coveragmene&d42 C.F.R. § 412.106(b)(2) to reflect
the Secretary’sewly adopted policy regarding the assessment of Medicare Par
patientdays ECF No. 112. The actual language of the 2004 amendment, whicl
removed the word “covered” from 42 C.F.R. § 412.106{bg@peared for the first
time in the 2008 publication of the regulatidd. Pursuant tahe Medicare
disproportionate shatwspital (“DSH”)reimbursement process, Wisconsin
Physicians Services, the fiscal intermeditdugt wasauditingthe Hospital’scost
reporting applied the amended policirom the 2005 Final Rule the Hospital's
cost reporting period for the 2008 fiscal year. ECF No. 34 at 14. The Hospital
timely filed an appeal with the Provider Reimbursement Review Board (“Board
Id.
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Afterfiling its appealthe Hospital sought expedited judicial review
pursuant tet2 U.S.C. § 139%0(f)(1), which states that providers “shall also have
the right to obtain judicial review of any action of the fiscal intermediary which
involves a questionf law or regulations relevant to the matters in controversy
whenever the Board determines . . . that it is without authority to decide the
guestion” SeeECF No. 111. Finding that it was without authority to decide the
legalissue in this case, tligoard granted the Hospital’'s request for expedited
judicial review regarding whether the regulation, 42 C.F.R. § 412.106(i)(2),
valid. ECF No. 112,

Empire, on behalf of the Hospital, filed the complaint in this matter allegir
that the 2005 Final Rule amending 42 C.F.R. § 412.106(is)§2pstantively and
procedurallyinvalid and that the agency should be enjoined from apptiiag
2005 Final Ruleagainst the HospitalSeeECF No. 1. Empiremoves for summary
judgment, challenigg the Secretary’s int@retation of the phrase “entitled to
benefits under [Medicare Part A]” as inconsistent with the plain language of the
statute, inconsistent with circuit precedent, and arbitrary and capricious. ECF |
34 at20-30. Empire also challenges tladequacy othe noticethatthe Secretary
provided prior to the promulgation of the 2005 Final Rutk.at 1720.
Alternatively, if the Court agrees with the Secretary regarding the treatment of

unpaid Medicare Part A daysmpireasks that the Court direct the &stary “to

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT, AND DENYING DEFENDANT’'S MOTION FOR
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include unpaidsupplemental security incomeSSI)] eligible patient days in the

numerator of thgMedicare fractionptilizing SSI payment status codes that refleg

the individuals’ eligibility for SSeven if the individuals did not recei&SI
payments,” as a matter of consistentyy. at 23.

Empire also challenges the validity of the inclusion of Part C coverage d&
in the Hospital’'s 2008 fiscal year DSH calculatidd. at 11. In a 2014 case, the
D.C. Circuit Court of Appeals vacated the Medicare Part C regulatory revision ¢
procedural groundsSeeAllina Health Servs. v. Sebeljus46 F.3d 1102, 1109
(D.C. Cir. 2014). Accordingly, both Empire and the Secretary have agreed tha
this Court should remand the Part C issue back to the Board.

The Secretary also moves for summary judgment, arguing that the Court
should find the Secretary’s 2005 Final Rsilgostantively and procedurairalid.

JURISDICTION

This case comés the Court from the Provider Reimbursement Review
Board which hears appeals concernd§H reinbursemenpayments to hospitals
and other Medicare provider3he Boardconcluded that this casmvolves a
guestion of law or regulationghat it“is without authority to decide.'SeeECF
No. 112 (citing 42 C.F.R. § 405.1842()(1p)(2)). Rursuantto 42 U.S.C. §
139504f)(1), the Boardgrantedexpedited judicial review dhelegal questios

raised by the Hospitah its appeal, now being prosecuted by Empirae Board
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found that it “lacks the authority to decide whether regulation, 42 C.F.R. 8§
412.106(b)(2) is valid.” ECF No. 14

The Secretargisputeshe Court’s jurisdiction to he&mpirés challenge to
the Secretary’s assessmenB&tentitliement. ECF No. 46 at 3As the Court
makes clear below, it finds that the Secretary’s assessment-eh&&iment in
the Medicare fraction of théisproportionate patient percentggevision is
outside the scope of the Board’s grant of eeel judicial reviewn this matter
See infraPart Ill. However, he Court has subject matter jurisdiction otrex
other questions of law presentedhis matter pursuant the Board'sgrant of
expedited judicial reviewnder42 U.S.C. § 139%0(f)(1), andpursuanto 28
U.S.C. § 133]as a civil action arising under the laws of the United Sthexsause
Empirechallenges the interpretation of a provision in the Medicare Act, 42 U.S.
8§ 1395ww(d)(5)(F) SeeECF No. 1.

LEGAL STANDARD FOR SUMMARY JUDGMENT

When parties file crossiotions for summary judgment, the Court considers
each motion on its own merit§ee Fair Housing Council of Riverside County, In
v. Riverside Two249 F.3d 1132, 1136 (9th Cir. 2008.court may grant summary
judgment where “there is no genuine dispute as to any material fact” of a party
prima facie casggnd the moving party is entitled to judgment as a matter of law
Celotex Corp. v. Catretd77 U.S. 317, 3233 (1986)see alsd-ed. R. Civ. P.
ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF’'S MOTION

FOR SUMMARY JUDGMENT, AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT ~5
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56(c). Becausd&empirés claims ariseunder theAdministrative Procedure Act
(“APA"), 5 U.S.C. 88 701706, resolution ofts claims “does not require fact finding
on behalf of [the] court."Nw. Motorcycle Ass’'n v. USDAS8 F.3d 1468, 14712
(9th Cir. 1994)

Here, there are no disputed faeisd the Court’s grant of jurisdiction is
limited to the legal question of the validity of 42 C.F.R. 2.406(b)(2).

STATUTORY AND REGULATORY FRAMEWORK

Under Part A of the Medicare Act, the Medicare programlanses
providers for inpatient services based on the Prospective Payment System (“P
which derives reimbursements from standardized reimbursable expenditure rat
that are subject to adjustmetased on certain hospisglecific factors.See42
U.S.C. 88 1395c to 1395, 1395ww(d). The Hospital's challenge concerns the
DSH adjustment, created to “compensate hospitals for the additional expense
patient associated with serving high numhsr®w-income patients."Phoenix
Mem. Hosp. v. Sebeliug22 F.3d 1219, 1221 (9th Cir. 2010). As alleged in the
complaint, the Hospital provided shaerm acute care to patients insured under
the federal health insurance program Medicatber2008&iscal year. ECF No. 1
at 3.

Whether a hospital receives a DSH adjustment, and the amount of the

adjustment received, is determined by a calculation of the hospital’s

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
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disproportionate patient percentage (“DPP”). 42 U.S.C. § 1395ww(d)(5)(F)(v),
(vii). TheDPP is the sum of two fractions, commonly referred to as the Medical
fraction and Medicaid fraction. The relevant statutory language for determining
the DPP is as follows:

(vi) In this subparagraph, the term “disproportionate patient

percentage” meanwith respect to a coseporting perioaf ahospital

the sum of—
() the fraction (expressed as a percentage), the numerator of which
Is the number of sudmospitals patient days for such period which
were made up of patients who (for such days) vestitled to
benefits underpart A of this subchapteand wereentitled to
supplementary security income benef(isxcluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital’s patient days
for such fiscal year which were made up of patients who (for such
days) wereentitled to benefits undgrart A of this subchapteand
(I1) the fraction (expressed as a percentage), the numerator of which
is the number of thlhospitals patient days fosuch period which
consist of patients who (for such days) were eligiblenfedical
assistanceinder a State plan approved under subchapter XIX, but
who were not entitled to benefits ungeart A of this subchapter
and the denominator of which is the total number of the hospital’s
patient days for such period.

42 U.S.C. § 1395ww(d)(5)(F)(v(emphasiadded)

The regulation implementing the DPRovision 42 C.F.R. § 412.106(bas
amendedy the 2005 Final Rule, states the formula for determining the DPP,
which serves “as a proxy for all leimcome patients."Legacy Emanuel Hosp. &
Health Ctr. v. Shiala, 97 F.3d 1261, 1265 (9th Cir. 1996). The formula is as

follows, represented visually:

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT, AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT ~7
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Medicare Fraction Medicaid Fraction

Days Entitled to Medicare Part A~ Days Eligible for Medicaid
and to SSI (but not entitled to Medicare)

Days Entitled to Medicare Part A Total Patient Days

= DPP

Seed2 C.F.R. §412.106(b). “A higher DPP produces a higher adjustment
percentage, which in turn produces a larger adjustment payniatrd. Hosp. v.
United States HHS712 F.3d 248, 251 (6th Cir. 2013) (“In sum, the DPP is the k
figure in determining whether a hospital will receive additidieadicare dollars

for serving lowincome patients and, if so, in what amount.”).

As referenced in the above equation, the numerator of the Medicare fracf
consists of the number patientdaysin the relevant period for patients who were
both “entitled to benefits under [Medicapgrt A” and “entitled td SS|| benefits.”
42 U.S.C. § 1395ww(d)(5)(F)(vi)(DThe relevant portion of thenplementing
regulationclosely tracks the statute. It states that the Secretary calculates the 1
by determininghie number of patient dajisat “[a]Jreassociated witklischarges
occurring during each montl@hd“[a]re furnished tgpatientsvho during that
month wereentitled to botHMedicarePart A (includingMedicareAdvantage (Part
C)) and SSlexcluding thospatientswho received only State supplementation
42 C.F.R. 8 412.106(b)(2) (emphasis adddd)e Secretary then dividéss

number by the number of patient days that “[a]re associatedlisthargeshat

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT, AND DENYING DEFENDANT’'S MOTION FOR
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occur during that periddand“[a]re furnished tgpatientsentitled toMedicarePart
A (including MedicareAdvantage (Part C)) Id. §412.106(b{2).
EMPIRE’'S CHALLENGE TO THE VALIDITY OF 42 C.F.R. 8§ 412.106(B)(2)

As previously staid theissue under expedited judicial review in this matte
is the validity of42 C.F.R. 8§ 412.106(()). SeeECF No. 112. “[R]egulations, in
order to be &lid, must be consistent with the statute under which they are
promulgated.”United States v. Larionof31 U.S. 864, 873 (1977). In addition,
“[a] substantive rule is invalid if the agency has failed to comply with APA
requirements.”SouthernCalifornia Aerial Advertisers’ Ass’n v. Fed. Aviation
Admin, 881 F.2d 672, 677 (9th Cir. 1988ge also Buschmann v. Schweiléai6
F.2d 352, 3556 (9th Cir. 1982) (“A regulation is invalid if the agency fails to
follow procedures required by the Administrative Procedures Act, 5 U.S.C. §
553.”). Thus, a regulation may be substantively valid but fail because it is
procedurally invalid.

Empireargues that the Secretary’s 2005 Final Rule is both substantively 1
procedurally invalid.ECF No. 34 at 1-80. The Secetary contends that the 2005
Final Rule was properly adopted and that the Secretary’s interpretation of the
phrase “entitled to benefits under [Medicare] part A” is reason&a#eECF No.

46 at 2232. The Court first considers the substantive validity of 42 U.S.C. §

412.106(b)(2), then its procedural validity.

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT, AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT ~9

and




10

11

12

13

14

15

16

17

18

18

20

21

l. Interpretation of the Phrase “Entitled to Benefits Under [Medicare] Part
AH

Empirechallenges the Secretary’s application of 42 C.F.R. § 412.106(b)(
which is the Medicare fractiom ithe DPP provisigrand contends that the

agency’s interpretation of 42 U.S.C. § 1395ww(d)(5)(F) is arbitrary and capricic
SeeECF No. 1 at 14Under the 2005 Final Rule, the patielatys of patients who
exhausted their Medicare Part A coverageincluded in the Medicare fraction.
Seeb9 Fed. Reg. 49,0989 (Aug. 11, 2004)Prior to the Secretary’s promulgation
of the 2005 Final Ruleexhausted Medicare Part A patieldtys were not included
in the Medicare fraction, and when a patient was eligible for Medicaid, exhaust
Medicare Part A patierdays were included in the Medicaid fractidbee id. The
Secretary argues thatcbrrectlyand reasonablyterpreed 8 1395ww(d)(5)(F)n
the2005 Final Rule amending 42 C.F.R. § 412.106(bH&Y inthe agency’s
subsequent application of the regulati@eeECF No. 46 at 2.

The standard of review for an agency’s interpretatioa sthtute that is
reflected in a regulation adopted through neaogcomment rulemaking is the
two-step framework outlined i@hevron, U.S.A., Inc. v. Natural Resources
Defense Council, Inc467 U.S. 837 (1984)See United States v. Mead Coip33
U.S. 218, 22627 (2001) (requiring analysis under the Chevron framework for
regulations adopted through notiaedcomment rulemaking)The first question

for the reviewing court is “whether Congress has directly spoken to the precise

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
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guestion at issue.Chevron,467 U.S. at 842. If the intent of Congress is clear,
that is the end of the matter; for the court, as well as the agency, must give effq
the unambiguously expressed intent of Congrekk.at 84243. The reviewing
court employs “traditional tools of statutory construction” to ascertain whether
“Congress had an intention on the precise questitth.at 843 n.9.The precise
substantiveyuestion before the Court is whether Congress intended the phrase
“entitled to benefits under [Medicare] Part A” in the Medidaaetion of the DPP
provisionto mean “qualified to receive benefits” or “legally due payment.”

The Supreme Court has held thdtthe statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether the agency’
answer is based on a permissible construction of the statiskeat 843. In this
second step dfhevron thecourt “must reject administrative constructions of [a]
statute . . . that are inconsistent with the statutory mandate or that frustrate the
policy that Congress sought to implemenEéd. Election Comm’n v. Democratic
Senatorial Campaign Committe#b4 U.S. 27, 32 (1981 The agency’s
construction need not be the only possible psesinle interpretation of the statute,
nor must it be “even the reading the court would have reached if the question
initially had arisen in a judicial proceedingChevron467 U.Sat 843 n.11.
Rather, the agency’s construction need only be a “perrassibnstruction of the
statute.Id. at 843.

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF’'S MOTION
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A. Stare Decisis focChevron Decisions

“A court’s prior judicial construction of a statute overrides an agency
construction otherwise entitled @hevrondeference only if the prior court
decision holds that its construction follows from the unambiguous terms of the
statute and thus leaves no room for discretidwat’| Cable & Telecomms. Ass’n
v. Brand X Internet Sery$H45 U.S. 967, 983 (2005). In other words, the doctrin
of stare decisis appligsa prior court has reachedGhevronStep One decision
finding that “Congress has directly spoken to the precise question at iSze.”
Chevron467 U.S. at 842

Empire argues that inbegacy Emanuel Hogjpl and Health Centev.
Shalalg 97 F.3d 1261, 1265 (9th Cir. 1996), the Ninth Circuit Court of Appeals
reached £hevronStep One decision regarding the interpretation of “entitled” in
the DPP provision, and that interpretation is binding on this C&a¢ECF No.
34 at 2122. The Secretary contends thatliegacycourt’'s ChevronStep One
determination is “limited to the precise question at issué&gacy which was the
interpretation of the word “eligible” in the Medicaid fractioBeeECF No. 46at
25-27 (citingLegacy Emanueb7 F.3d at 1265%6). The Secretary argues that the
Legacycourt did not answer tharecisequestion presently before this Court
regarding the interpretation of the phrase “entitled to benefits under [Mddicare

part A” in the Medicare fraction of the DPP provisidd. The Secretary argues

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
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SUMMARY JUDGMENT ~12
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that theLegacydecision is not binding on this Couand that theCourt should
proceedwith afull Chevronanalysis Id.

The Court first considers whether the Ninth Circuit’s statemeritegacy
constitute &hevronStep One holding regarding the statutory meaning of
“entitled” in the context of the Medicare fractiamen theLegacycourt’s
statements related to the statutory meaning of “entitled” in the context of the
Medicaid fraction. If so, then tHeegacyholding would be binding on this Court
under the doctrine of stare decisis.

In Legacy the Ninth Circuit Court of Appeals considered vaédity of the
Secretary’s interpretation of the word “eligible” in the Medicaid fraction of the
DPP provision.Seelegacy Emanueb7 F.3d at 12662. ThelLegacycourt held
that “the language of the Medicare reimbursement provision is dleamvedicaid
proxyincludes all patient days for which a person was eligible for Medicaid
benefits, whether or not Medicaid actually paid for those days of serviteat
1265. The court based its conclusion on “Congress’s use of the word ‘eligible’
rather than ‘entitled,” as well as Congress’s use of the Medicaid proxy to defing
nonMedicare lowincome patients for purposes of determining a hospital’s shar
of low-income patients.”ld. The words “eligible” and “entitled” both appear in

the Medicaid fraction.

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
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In reachimy its conclusion, theegacycourt cited and discussddwish
Hospital, Inc. v. Secretary of Health and Human Seryiae&axth Circuit Court of
Appeals decisiothat considered the same question regarding the interpretation
“eligible” in the Medicaid faction. See Legacy Emanyé7 F.3d at 126465
(citing Jewish Hosp., Inc. v. Sec’y of Health & Human Set&F.3d 270 (6th Cir.
1994)). In Jewish Hospitglthe Secretary argued that Congress intended “eligibl
in the Medicaid fraction to include “only those days actually paid by Medicaid.”
Jewish Hosp.19 F.3d at 272. The Sixth Circuit concluded that, “by using the
different terms ‘entitled’ and ‘eligible’ in adjacent provisions, Congress intendeq
different meanings for the termsll’egacy EmanueB7 F.3d at 1264 (citingewish
Hosp, 19 F.3d at 275). Although the court found Congress’s intent clear, it
continued its analysisSeelewish Hosp.19 F.3l at 275. The Sixth Circuit went
on to hold that, “even if the language of the statute can be deemed silent or
ambiguous, the Secretary’s constructionaspermissible” because “[t]he
legislative history of the Medicaid proxy clearly shows that thee®aor's
construction is contrary to that intent expressed by Congrégsat 27576
(emphasis in original)The Jewish Hospitatourt held thaaccordimg to the plain
language of the DSH adjustmestatute, the word ‘eligible’ refers to whether a

patient is capable of receiving . . . Medicaidd. at 274.

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT, AND DENYING DEFENDANT’'S MOTION FOR
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In 2013, after the Secretary issued the 2005 Final Rule amethéing
agency’'spolicy regarding the interpretation of “entitled to benefits under
[Medicare] part A’in the Medicare fractiorthe parties inMetropolitan Hospital v.
United States HHS712 F.3d 248 (6th Cir. 2013)hallenged whether the patient
days of individuals “entitled to benefits under [Medicare] part A” in the Medicart

fraction include “the patient days of all Medicare [Part A] beneficiaries, regardlg

of whether a beneficiary has exhausted coverage for any particular patient day}.

Id. at 253. In tle casepresently before the Court, Empire similarly challenges
whether the statutory interpretation of “entitled to benefiteunfMedicare] part
A” in the 2005 Final Rule applies to patiesdys for which no payment was
received under Medicare Part SeeECF No. 1 at 1, 14.

After opining that “courts often describe statutory language as ‘clear’ or
‘unambiguous’ without makipaChevronstepone holding,” theMetropolitan
Hospitalcourt determined that thkewish Hospitatlecision was “unclear
regarding whether the courGhevronstepone discussion is a holdifidbecause
“the only explicit statements of a holding that appeaewish Hospitahre
expressed in terms @thevronstep two.” Metro. Hosp. 712 F.3d at 256. The
Metropolitan Hospitakourt stated thahe Jewish Hospitabpinion “proceeds in

the Chevronanalysis to conclude that the Secretary’s interpretation was

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
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Impermissible,” a holding in line wit@hevronstep two. Id. at 256 (citingJewish
Hosp, 19 F.3d at 2756).

TheMetropolitan Hospitakourt stated that, evehit read thelewish
Hospitaldecision as &hevronStep One holding, thigletropolitan Hospitalcourt
“decline[d] to hold thadewish Hospitas ‘back-up’ analysis contrasting the phrase
‘entitled to benefits under [Medicare] part A’ with the phrase ‘eligible for
[Medicaid]” resolved the “precise question at issueMatropolitan Hospil,
which was the interpretation of “entitled to benefits under [Medicare] part A” in
the Medicare fractionld. at 257. Therefore, the courtetropolitan Hospital
concluded it was not bound by thewish Hospitatlecision, and proceeded with a
full Chevronanalysis of the statutory interpretation of the phrase “entitled to
benefits under [Medicare] part Ald. at 25566.

In this case, Empirargues that theegacycourt’s conclusion is controlling
as aChevronStep Onalecision that “the statutorgthguage is clear because of
Congress’s use of ‘eligible’ rather than ‘entitled,” and because Congress’s
overarching goal was to reimburse hospitals for the added expense of serving
income patients ECF No. 34 at 22 (citingegacy 97 F.3d at 1266)Empire
arguedhat, wherthe Legacycourtdistinguished “eligible” and “entitledh the
Medicaid fractionthe Legacycourtfound that Congress’s intent was clear and

unambiguous and that Congress interfeéeditled” to mean “entitled to paymeft
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foreclosing this Court’'s need to repea€hevronStep One analysis of the
Interpretation of the phrase “entitled to benefits under [Medicare] part A” in the
Medicare fraction of the DPP provisioid. (citing Legacy 97 F.3d at 1266).

The Secretary contends thatgacys ChevronStep Onéholding is not
controllingin this case ECF No. 46 at 26. The Secretary argues that the opinio
in Legacyonly applies narrowly to the specific issue in that case, namely the
meaning of “eligible” ast pertained to Medicaigatientdays in the Medicaid
fraction, and not to the meaning of the language in the Medicare fraction at iss{
this case ECF No. 46 a26.

Courts considering the statutory interpretation of the Medicaid and Medig
fractiors have concluded that the two fractions are separate and distinct. The
Metropolitan Hospitaktourt concluded that it is “clear from the statute” that “theg
two fractions are exclusive of one anothe¥létro. Hosp, 712 F.3d at 26B3.
Nevertheless, tlyeare interrelated. A Medicare Part A patidaly may not be
counted as a Medicaid patietdry, becausdne DPP provision excludes the
patientdays of patients who are entitled to Medicare Part A benefits from the
Medicaid fraction.See id(citing 42 U.S.C. § 1395ww(d)(5)(F)(vi)())

ThelLegacycourt concluded that the clauses “entitled to benefits under
[Medicare] part A" and “eligible for medical assistance under [Medicaid]” “serve

different purposes” in the Medicare and Medicaid fractions respectilzelyacy
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Emanue| 97 F.3d at 1266. Within the Medicare fraction, “the language ‘entitled
benefits under [Medicare]’ does not serve to define Medicare patients that are
income.” Id. The lowincome status of patients in the Medicare fraction is
determined by their entitlement to S$dl. “Within the Medicaid proxy, in
contrast, the language ‘eligible for medical assistance under [Medicaid]’ define
the lowincome status of patientsid.

Departing fronthe Sixth Circuit’s ambiguouShevronStep Two conclusion
in Jewish Hospitglthe Ninth Circuit Court inLegacyreached &hevronStep One
decision regarding Congress’s clear intent regarding the meaning of “eligible” i
the Medicai fraction. See Legacy Emanuy@7 F.3d at 1265ThelLegacycourt
held that theeongressional intent regarding the use of “eligible” in the Medicaid
fraction was clear, rather than reaching a holding regarding the interpretation g
“entitled” in the Medcare fraction.Seead. That decision is controlling in this
circuit regarding the Medicaid fractiphutthe Legacycourt did not resolve “the
precise question at issue” in the matter before this Cegardingthe
interpretation ofhe phrase “entitletb benefits under [Medicare] part’ASee42
U.S.C. 8§ 1395ww(d)(5)(F)(vi)Accordingly, this Court undertaleeaChevron
analysisn the specific context dhe Medicare fractiowithin the DPP provision
/11

[ 1]
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B. Chevron SteOne Analysis

Employing thetraditional tools of statutory constructiohgetCourt first
considers “whether Congress has directly spoken to the precise question at iss
Chevron467 U.S. at 8423, 843 n.9 Courts may presume that “Congress
legislates with knowledge of [the court’s] basic rules of statutory construction.”
McNary v. Haitian Refugee Ctr., In@98 U.S. 479, 496.991). Traditional tools
of judicial statutory construction include considering the plain meaning of the
language in the statute, dictionary definitipo@nons of construction, legislative
purpose, and legislative historfee, e.gLegacy Emanueb7 F.3dat 1265

Empireargues that the Secretarygerpretation of “entitled to benefits
under [Medicare] part A” in the 2005 Final Rule’s amendmenhefPP
provision failsChevronStep One because it is contrary to the plain language of
statute and is appligdconsistently within the statuté&seeECF No. 34 at 2@23.
The Secretargontendghat42 U.S.C. § 426 provides a clear meaning for the
phrase “entitled to benefits under Medicare Part A” in the Medicare fraction. E(
No. 46 at 23. Aditionaly, the Secretary argues that if the Court fitlidsmeaning
of theword “entitled” in the Medicare fraction ambiguous, the Court should
uphold the agncy’s interpretation of the statute as permissible un@érearon

Step Two analysis. ECF No. 46t27.
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Clarifying the meaning of “entitled” matters because an individual may
satisfy the conditiontor Medicare eligibility but may not receive Medicare Part A
benefits because Medicare Part A provides a limited benefit to hospitalized
patients: beneficiaries are covety for the first 90 days of any given
hospitalization. 42 C.F.R. § 409.61(a)(1). Each Medicare Part A beneficiary a
“has a norrenewable lifetime reserve” of 60 additional days of coverage which,
until they are exhausted, can be used to cover periods of hospitalization lasting

longer than 90 daydd. § 409.61(a)(2).

By statute, Medicare generally pays after other sources of insurance, sug

a worker’s compensation plan. 42 U.S.C. § 1395y(b). Individuals may receive
both Medicare Part A and Medicaid benefits. These individuals are “dual
eligible.” See Metro. Hosp712 F.3d at 252. Two scenariexist in which a
person may qualify for Medicare Part A and yet not receive or be “covered” by
or her Medicare Part A benefits. First, an individual may have other sources of
insurance that must be exhausted before an individaalvedViedicare Pe A
benefits 42 U.S.C. § 1395y(b)(2) (describing the “Medicare Secondary Payer”
system). Second, an individual may exhaust her Medicare Part A coverage by
using all of the hospital capatientdays provided for under Medicaréd. 8
1395d(b)(1). In the first case, Medicare Part A benefits only begin when the

individual's other coverage is exhausted. § 1395y(b)(2). In the second case,
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Medicare no longer pays for the patient’s hospital services. In either scenario,
individualswho arequalified for Medicare Part A benefitl® not receie those
benefits because they have either not exhausted their other coverage or they K
exhausted their Medicare Part A coverage.

Under the Secretary’s current policy, the Secretary courtsegtiatiert
days of individuals qualified for Medicare ParirAthe Medicare fraction of the
DPP provisionregardless of whether they are receiving coverage for their hosp
patientdaysunder Medicare Part A.

1. Plain Language

“In construing the provisions of a statute, we first look to the language of
statute to determine whether it has a pfaganing. Satterfield v. Simon &
Schuster, In¢.569 F.3d 946951 (9th Cir. 2009) Where thestatutorylanguage is
plain and “admits of no more than one meaning,” the duty of interpretation doe
not arise.Caminetti v. United State242 U.S. 470, 488.917). “A fundamental
canon of statutory construction is that, unless otherwise defined, words will be
interpreted as taking their ordinary, contemporary, common mearfagin v.
United States444 U.S. 37, 421979). However, the canon tla@turts“construe a
statutory term in accordance with its ordinary or natural meaning” applies only

the absene of [a statutory] definition."FDIC v. Meyer510 U.S. 471, 476 (1994).
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i. No Statutory Definition Exists in 42 U.S.C. § 1395ww

No definition of the phrase “entitled to benefits under [Medicare] Part A” i
provided in the DPPBrovisionor elsewhere in the statutory section in which the
DPPformulaappears.See42 U.S.C. § 1395wpsee also Metro. Hosp712 F.3d
at256. However, he Secretargrguesthat 42 U.S.C. § 426(@yovides a statutory
definition of thephrase “entitled to benefits undétedicare] Part A’ SeeECF
No. 46 at 23. @b=ction 426(a) provides that “every individual who . . . has
attained age 65, and . . . is entitled to monthly [Social Security benefits] . . . shd
be entitled to hospital insurance benefits under [Medicare Part A] for each mon
for which he meets th@povespecified conditions].” The Secretary contends thg
in the language of 42 U.S.C. 8§ 426(a), “Congress has defined []entitled to part
A['] and foreclosed Empirés] interpretation thafentitled’] turns on whether a
particular patient day is covered.” ECF No. 46 at 23.

The Court disagreesSubsection 426(c}itled “Conditions,”states that
“[flor the purposes of subsection (a) . . . entitlement of an individual to hospital
benefits for a month shall consist of entitlement to have payment made under,
subject to the limitations in, [Medicare Part A] on his behalf for inpatient hospita
services . . . during such monthFurthermore, 8 426 does not reference the DPF
provision, so it is unclear whethCongress actually contemplated defining

“entitled to benefits under [Medicare] part A” througld26 The Court finds that
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the definition provided in subsection 426(a) is not dispositive with regards to th
meaning of “entitled to benefits under [Medicare] part A” in the DPP provision
within 42 U.S.C. 8 1395wwTherefore, the Court will consider the ordinary
meaning of the word “entitled.”

ii. Ordinary Meaningof “Entitled”

“Entitle” is defined in Black’s Law Dictionary as “to grant a legal right to”
and “to qualify for.” Entitle, Black’s Law Dictionary (10th ed. 2014Empire
argues that, in the context of 42 U.S.C. § 1395ww, “entitled to benefits under
[Medicare] Part A” means “granted a legal right &c'tualpayment of benefits
under Medicare ParA. ECF No. 34 at 21. Conversely, the Secretary contends
that the phrase “entitled to benefits under [Medicare] Part A” is properly
interpreted as meaning “qualified for” benefits under Medicare Part A, regardle
of whether paymens made SeeECF No.46 at23.

It appears to the Court that “entitle” has tplainly conflictingmeanings
The Courtthusfinds that the plain meaning of “entitled” in this context does not
demonstrate Congress’s clear and unambiguous aartquired b hevronStep
One See Chevrgm67 U.S. at 8423. Therefore, the Court considers another
canon of constructiorwhether Congress’s intended meaning of “entitled to

benefits under [Medicare] part A” may be inferred from other uses of the word
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“entitled” or the phrase “erited to benefits under [Medicare] part ithin 42
U.S.C. § 1395ww.

iii . Consistent Use

Another rule of statutory construction is that “identical words used in
different parts of the same act are intended to have the same medairggiafson
v. AlloydCo,, 513 U.S. 561, 570 (1995). Conversely, the use of different langua
by Congress creates a presumption @aigressntended the tersto have
different meaningsSeewWashington Hosp. Center v. Bow&8b F.2d 139, 146
(D.C. Cir. 1986)

Thephrase “entitledo benefits under [Medicare] part Appearseven
times throughout 42 U.S.C. § 1395wiher than in the DPP provision, and three
times withinthe DPP provisionSee42 U.S.C. § 1395ww:Moreover, the phrase
‘entitled to benefits under [Mediagrpart A’ appears in more than 30 other
sections of the Medicare statute, indicating that the phrase has a specific, cong
meaning throughout the statutory scheme, rather than a varying, esm¢exic
meaning in each section and subsectidviétro. Hosp, 712 F.3d at 260. In the
Medicare statute, several references to the plergaesslyrecognize the
difference between a patient who has exhausted his or her Medicare Part A
coverage for a particular spell of iliness and a patient who is ndedno
Medicare benefits at alld. For example42 U.S.C8 1395I(t)(1)(B)(ii) provides
ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF’'S MOTION

FOR SUMMARY JUDGMENT, AND DENYING DEFENDANT’'S MOTION FOR
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coverage for certain outpatietdépartment services that are “furnished to a hospi
inpatient who (1) is entitled to benefits under [Medicare} pa. . . but las
exhausted benefits for inpatient services during a spell of iliness, or (I) is not s
entitled.” The Court finds Congress’s frequent use of the phrase “entitled to
benefits under [Medicare] part A” and the logic of HetropolitanHospital
decisionpersuasivéut notdispositive

In contrastEmpire argues thathen Congress used the word “entitled” for
Medicare Part A benefits and SSI benefits in the Medicare fraction, Congress
intended the word to be applied consistently. ECF No. 33-34. Empire asserts
that the Secretary interprets the word “entitled” differently within the same
sentence of the statyia conflict with Congress’s intention and the canon of
statutory construction that “identical words used in different parts caime
statute are generally presumed to have the same meatdngguotingIBP, Inc.
v. Alvarez 546 U.S. 21, 34 (2005))'he Court agrees that the Secretary treats
“entitled” for the purposes of Medicare Part A as “qualified for,” and “entitled” fq
the purposes of SSI benefits ggdnted a legal right tadctually paymentSeet9
Fed. Reg. 49,0989 (Aug. 11, 2004).The Secretary’snconsistent interpretation
of “entitled” conflicts with the canon of construction holding that the same word

used within a statute generally has the same meaning.
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Taking both of these arguments into consideration, the Court concludes that

Congress’s intenegarding the interpretation of the phrase “entitled to benefits
under [Medicare] part A” in the DPP provisianna clearly evincedy the
repeatedises of the word “entitled’or the phraséentitled to benefits under
[Medicare] part A.” Based on the absence of a statutory definition, the lack of
clear ordinary meaning, and t@®ngress’sepeated but uncleases of the word
“entitled” andphrase “entitledo benefits under [Medicare] part"Ahe Court
finds that Congress’s intent is unclear as to the meaning of “entitled to benefits
under [Medicare] part A” in the DPP provision. Therefore, the Court next tooks
the statutory purpose to determine whetbengressrovideda clear and
unambiguous intent for the meaning of the phrase “entitled to benefits under
[Medicare] part A in its expression of the purpose of the DSH provisiae
Chevron 467 U.S. at 8423.

2. Statutory Purpose

If the statutory text is unclearpurss maylook tothe purposeof the statute

to determine whether Congress clearly and unambiguously expressed its intent

—+

there See Chevrom67 U.S. at 843 n.9 (“If a court, employing traditional tools g

117

statutory construction, ascertains that Congress had an intention on the precisg
guestion at issue, that intention is the law and must be given effét.”).

ascertaining the plain meagiof the statute, the court must look to the particular
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statutory language at issue, as well as the language and design of the statute :
whole!” K Mart Corp. v. Cartier 486 U.S. 2811988). “[T] he function of the
courts” in cases of statutory integpation “is to construe the language so as to gi\
effect to the intent of CongressUnited States v. American Trucking Ass8%0
U.S. 534, 5421940)

“Congres's ‘overarching intentin passing th¢DSH)] provision was to
supplement thPPS]paymens of hospitals serving ‘low incomeersons.
Legacy Emanueb7 F.3d at 1265. “Congress intended the Medicare and Medid
fractions to serve as a proxy for all lamcome patients.’ld. In the Medicare
fraction, the lowincome status of Medicare patients receiving hospital care “is
determined by their entitlement to SSId. at 125666. In the Medicaid fraction,
the number of Medicatéligible patientdays accounts for the leimcome patients
eligible to receive Medicaid and receiving hospital cadeat 1266. However,

“knowing the statute’s general purpose and that the two DPP fractions are mut

exclusive is insufficient to divine a clear congressional intent regarding whether

Medicare patient who has exhausted his or her days of inpatient services for a
particular spell of iliness is ‘entitled to benefits under [Medicare] part Métro.

Hosp. v. United States HH®%12 F.3d 248, 263 (6th Cir. 2013).
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Neither party’s interpretation of “entitled” includes in the Ddlitulation
all groups of lowincome patients. See id.“Because either interpretation would
necessarily exclude certain lancome patients from the DPP calculatiotie
Sixth Circuitin Metropolitan Hospitafound“no support for a clear statutory
mandate to account fail low-income patients between the two fractionkl”
Likewise, this Court finds no clear intent regarding the meaning of “entitled to
benefits under [Medicare] part A” in the statutory purpose of 42 U.S.G9%wiw.
Neither the plain language of 42&IC. § 1395ww nor the statutory purpose

demonstrates a clear and unambiguous Congressional intent for the meaning ¢

1 Under the Secretary’s present interpretation of “entitled to benefits under
[Medicare] @rt A,” all patientdays of patients who satisfy the conditions for
Medicare eligibility and who are receiving SSI payments are counted in the

Medicare fraction.See Metro. Hosp712 F.3d at 263. All patients who satisfy the

conditions for Medicare eligibility are excluded from the Medicaid fraction. 42
C.F.R. 8§ 412.106(b)(4). The Secretary’'s application of the DPP provision thus
excludes patients who are “entitled” to Medicare and enrolled in S@rboibt
receiving SSI payments, despite the fact that these patients are, by virtue of th
enrollment in SSI, low incomeSee Metro. Hosp712 F.3d at 263,

Under the Secretary’s previous policy, which Empire advocates in this ca
“any Medicare patient who has exhausted his or her days of inpaispitdi
services for a particular spell of illness is no longer ‘entitled to benefits under
[Medicare] part A.”” See id.The patient’'s Medicare Part A exhausted days cann
be counted in the Medicare fraction, but these exhausted days may only be co
in the Medicaid fraction if the patient is Medicaatigible. See42 C.F.R. §
412.106(b)(4). Therefore, this interpretation excludes patients who are enrolle
SSI and eligible for Medicare, but not eligible for Medicaid, despite thd¢Hat
these ptients are also low income.
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phrase “entitled to benefits under [Medicare] part A” in the DPP proviSee.

Chevron 467 U.S. at 84243. Therefore, the Court moludes it<ChevronStep

One analysis and considers whether the Secretary’s interpretation is permissible

underChevronStep Two.

C. Chevron Stepr'wo Analysis

“[1]f the statute is silent or ambiguous with respect to the specific issue, tl
guestion for the aart is whether the agency’s answer is based on a permissible
construction of the statute Chevron 467 U.Sat 843. “[U] nderChevronstep
two, we ask whetheaxn agency interpretation iarbitrary or capricious in
substancé’, Judulang v. Holder565U.S. 42 52 n.7(2011), or “manifestly
contrary to the statute.Mayo Found. for Med. Educ. & Research v. United State
562 U.S. 4453 (2011).“A court lacks authority to undermine the regime
established by the Secretary unless her regulati@mbgrary, capricious, or
manfestly contrary to the statute.’'Sebelius v. Auburn Reg'l Med. Ctt33 S. Ct.
817, 826 (2013). Furthermore, “[@burt must uphold the Secretayudgment as

long as it is a permissible construction of the statute, evediifats from how the

court would have interpreted the statute in the absence of an agency regulation.

Id.
UnderChevronStep Two, courts generally give agency statutory

interpretations substantial deference “when it appears that Congress delegatec
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authorty to the agency generally to make rules carrying the force ofdiagvthat
the agency interpretation claiming deference was promulgated irdhese of
that authority.” Mead Corp, 533 U.Sat226-27. An agencys interpretation of
statutoryauthority is examined “in light of the statiddaext, structureand
purpose.” MiguekMiguel v. Gonzaless00 F.3d 941, 949 (9th Cir. 2007). The
interpretation fails if it is tnmooredrom the purposes and conceras’'the
underlying statutoryramework. Judulang 565 U.S. at 64.

In theregulation implementinghe DPP provisiorthe Secretary uses
“entitled” only once in the numerator of the Medicare fraction, departing from th
statutory language of 42 U.S.C. § 1395w8ee42 C.F.R. § 412.106(b) (asstng
patientdays of patients who wefentitled to bottMedicarePart A (including
MedicareAdvantage (Part C)) and SSI"The Secretary interpretisis single use
of “entitled” in different ways for counting patiedtays of patients “entitled” to
Medicare Part A and county patientdays of patients “entitled” to SSI. The
Secretary counts patiedays for which individuals are “entitled to [SSI benefits]”
as only those days on which individuals actually receive payment of SSI benefi
In contrast, undeihe 2005 Final Rie, the Secretary counts patietgys for which
individuals are “entitled to benefits under [Medicare] Part A” apatientdays on
which an individual qualifies for Medicare Part A, whether or not the individual

actually receives Medica Part A benef# on that day.This inconsistent
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application of the word “entitled” does nappear entirely reasonablowever,
nothing in the language of 42 U.S.C. § 1395ww precludes the Secretary’s
interpretatios in relation to Medicare Part A and SSI benef@seMetro. Hosp,
712 F.3d at 26%6. Therefore, the Secretary’s interpretation is not “manifestly
contrary to the statute.Chevron 467 U.S. at 843

The Courtnextconsiders whether the Secretary has considbeed
“purposes and concernsf the underlying statutorfyamework. SeeJudulang
565 U.S. at 64.The Secretary providdtie agency’'seasons for reaching its
interpretation of the phrase “entitled to benefits under [Medicare] part A” tigen
Secretanpublishedthe 2005 Final Rule.See69 Fed. Reg. 49,0989 (Aug. 11,
2004). The Secretary stated thithe agencyproposed this change to facilitate

consistent handling of [Medicare Part A] days across all hospitalsdt 49,098.

The Secretary consided and responded to the comments that had been submitt

before adopting a policy to include the patidays associated with dualigible
beneficiaries in the Medicare fraction, whether or not the beneficiary has exhat
Medicare Part A hospital coveraglel. at 49,09899. Based upon the Secretary’s
rationale in the 2005 Final Rule, the Court concludes that the Secretary’s decis
to count all the patierdays of individuals qualified for Medicare Part A,
regardless of whether they are receiving coverage under Medicare Rarstihe

given controlling weght. See Chevram67 U.S. at 843.
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The Court finds that Congress provided no express guidance regarding I
Medicare Part A patierdays should be counted for the purposes of assessing th
DPPin assessing the DSH adjustmefherefore, theCourt finds permissible the
Secretary’s interpretation of “entitled to benefits under [Medicare] part A” in 8
1395ww and underChevron the Court defers to the Secretary’s constructifae
Chevron 467 U.S. at 843Although it finds that 42 C.F.R.£12.106(b)(2) is
substantivelyalid based upon the Secretary’s statutory interpretation, the Cour
alsomust analyze whether 42 C.F.R. § 412.106(b)(2) is procedurally valid.

II. Procedurd Validity of 42 C.F.R. § 412.106(b)(2)

Empireargues that the Secretary did not follow prapeice-andcomment
procedures in the implementationtbé2005 Final Rule because tBecretary
misstated hishenexistingpolicy in the 2003 Notice of Proposed Rulemaking
invalidatingthe 20® Final Rule ECF No. 34 at :20. The Secretary contends
that the 2005 Final Rule was properly adoptedpite the Secretary’s misstatemer
of the agency’s policy in the 2003 Notice of Proposed RulematiedRuleis a
logical outgrowth of the proposed rubndthe Ruleis, therefore, procedurally
valid. SeeECF No. 46 at 2-80.

A. RulemakingProcesd_eading to the 2005 Final Rule

The rulemaking process leading to the promulgation of the 2005 Final Ry

occurred over a twgear period. In both May 2003 anday12004, the Secretary
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published a notice of proposed rulemaking in anticipation of promulgating a fin
rule for the upcoming federal fiscal year. Between May and July each year, an

approximately twemonthlong open comment period followed each notice of

proposed rulemaking, one in 2003 and one in 2004. In August 2003 and August

2004, the Secretary promulgated final rules for the upcoming federal fiscal yea
the 2004 Final Rule and the 2005 Final Rule, respectively.

The Secretary did not adopt t2©03proposal in th€004 Final Rule and
stated that the Secretary would address the comments regarding the agency’s
proposal in a later document. Likewise, the 2004 notice of proposed rulemakir
merely stated that the Secretary would address the comthatttsee agency had
received in a forthcoming ruleésee69 Fed. Reg. 28,286 (May 18, 2004). The firs
time that the Secretary addressed the comments submitted regarding the 2003
notice of proposed rulemaking was in the promulgation of the 2005 Final Rule.
See infraPart 11.A.6.

A recent district court caskecided in the D.C. Circyistringfellow
Memorial Hospitalv. Azar provides a thorough history of the rulemaking proces
for the 2005 Final Rule as it relates to the Secretary’s amendment of his policy
regarding the application of “entitled to benefits under [Medicare] part A” in the
Medicare fraction of the DPP provisiofee Stringfellow MemHosp. v. Azar

Civil Action No. 17309 (D.D.C. June 29, 2018The Court recommends reading
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Stringfellowfor a detailed description of ti#ecretary’s rulemakingrocess, which
the Court will repeat hemnly in relevant part.

1. 2003 Notice of Proposed Rulemaking

In May 2003 the Secretary issued a notice of proposed rulemaking for the

2004 fiscal year that proposed a change in how he treated individuals not rece
Medicare Part A benefit®r purposes of the DPP calculation and DSH adjustme
Seeb8 Fed. Reg. 27,154 (May 19, 2003). The Secrétagcuratelystated that
the agency’s theexistingpolicy caunted all duakligible patiemrdays in the
Medicare fraction, excluding them from the Medicaid fraction, even if the patier]
was not receiving Medicare Part A benefi&ed. at27,20708. The Secretary
proposed to changhis policy for counting the patieitays of Medicare Part A
beneficiaries whose Medicare Part A coverage had been exhaHst@ioposed
to count exhausted Medicare Part A patieaysin the Medicaid fraction of the
DPP provision.Seed. at27,20809.

2. Initial 2003 Comment Periodor 2003 Proposed Rule

An initial open comment perioillowed the 2003 notice of proposed
rulemaking with a July 18, 2003 deadlirfer the submission of comment68

Fed. Reg. 27,154 (May 19, 2003).

Many commenters supped the policy that the Secretary had described as

thethenexisting poliy: the inclusion of duagligible patientdays in the Medicare
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fractionof the DPP provisiojregardless of whether tpatient'sMedicarePart A
coverage had been exhaust&ee, @., AR at 486R; 583R; 718R; 816R hese
commenters indicated that thegposed the proposed change to bewgtuding
dualeligible exhaustegatientdays in the numerator of the Medicaid fraction.

For example, the American Hospital Association (“AHA”) opposed the
proposed change becaubke[Centers for Medicare and Medicaid Services
(“CMS”)] provided “no justified reason for making this change, and there are cl
reasons not to make thghange.” Administrative Record (“AR”) at 754R.The
AHA notedthat “the proposed change would place a significant new regulatory
and administrative burden on hospitals,” #mat “CMS clearly states in the
proposed rule that the current formula is consistent stétutory intent. Id. In
addition, the AHA explained that “it is likely thdtis proposed change would
result in reduced DSH payments to hospjtdlecause “[a]nytransfer of a
particular patient day from the Medicare fraction (based on total Medicare patie
days) tathe Medicaid fraction (based on total patient days) will dilute the value ¢
that day, andherefore reduce the overall patient percentage and the resulting §
adjustment.”ld. at 75455R. The AHA stated that “the calculation of dual
eligible days mustot be changed.d. at 755R.

A number of commenterexchoed the AHAppposinghe proposed change

on the grounds thalhe change would result in large administrative burdens for
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hospitals. See, e.g., icat 486R(comments of Association of American Medical
Colleges thathe“currentpolicy is consistent with statutory intent” and these
proposed policy will impose a “neadministrative burden . . . on hospitals to
provide documentation”)d. at 583R(comments oHealthcare Association of
New York State that “it will be difficult for hospitals to provide itetarequired
under this proposal’)

Two commenters supported the proposed palignge Seed. at566R
(comments in symrt fromBlueCross BlueShield)d. at 860R ¢omments in
support from the law firnVinson & Elkins) In addition to supporting the
Secretary’s proposed policy, Vinson & Elkins aésqressedtonfusion about the
Secretary’s statement thfethen-existing policy. Seed. at 860R Vinson &

Elkins “disagree[d] . . . that CMS’ description of its past practice is corredt.”

Specifically, Vinson & Elkins noted that the proposed rule was “at odds with the

plainlanguage of the regulation” governing the D&tjustment, which stated that

the Medicardraction included “‘covered patient days’ ory#in other words,
unexhausted days onlyd. at861R(quoting 42 C.F.R. 8§ 412.106(b)(2)kgfore

its amendment). That is, the Secretary’s stated proposedaslatually the
manner in which duatligible exhausted days were currently being handled and

the exact opposite of the policy the Secretary had put forth #sethrexisting

policy. Vinson & Elkinsurged CMS to correct its misstatement, arguing that if tf
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agency chose to stand by thatatements, “it will squander its credibility with the
courts and set| ] itself up not only to losetlas issue is litigated but to subject
itself to paying attorney fees and other sanctiond.”

Southwest Consulting Assates (“SCA”) also wrote to identify the
misstatement, notintpat “CMS’ statement ‘the days of patients who have
exhausted their Medicare Part A coveragiéno longer be included in the
Medicare fraction’ is inconsistent with CMS’ current acfpiacticewith respect to
the Medicare fraction.ld. at405R SCA had obtained a letter frotme U.S.
Department of Health and Human Servid@féice of General Counsel, dated
August 14, 2001, “stating that only covered days [that
Is, unexhaustedays] are used in the [Medicare] fractiond.; see alsad. at 363R
(letter fromLinda Banks, CMS, to Christopher Keough, noting that “the
Medicare/SSI denominator includesly the covered days,” not exhausted days).
Thus, SCA noted that “[t]o say that [exhausteays ‘will no longer be included™
in the Medicare fraction “may be a change in ‘policy,’ but @lesarly not a change
in ‘practice.” That begs the questieAWhat was the ‘policy—what CMS
professed or what it did?ld. at405R

3. 2004 Final Rule

On August 1, 2003, the Secretary issued a final rulen®d2004 fiscal year

Regarding théreatment of duakligible patientdays, the Secretary noted that
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“[w]e are still reviewing the largaumber of comments received on the proposed
provigon relating to duatligible patient days ithe May 19, 2003 [sic]Due to
the number and nature of the comments we received quragposed policies, we
are addressing the public comments in a separate docuné@nEéd. Reg. 45,346,
45,421 (Aug. 1, @03). The 2004 Final Rule didotacknowledger address the
commenters’ concerns that the agency may have misstatedrisxistingpolicy
by confusing its current practice with its proposed practid@other documendr
noticefollowed between August 1, 2003, and May 2004.

4. 2001 Notice of Proposed Rulemaking

In May 2004, the Secretary issued a notice of proposed rulemaking for th
2005 fiscal yeafor general changes to the Medicare system. The 2004 notice ¢
proposed rulemakingtated thathe comments relating to dualigible patientdays
would be addressed in a forthcoming final rule. 69 Fed. Reg. 28,286 (May 18,
2004). The Secretasxplained that “[d]Jue to the number and nature of the publi
comments received, we did mespond to theublic comments on these proposals
in the[2004 Final Rule] Id. The Secretargid not mention any possible
misstatement dfis policy forhandling duakligible days or any confusion
regarding the agency’s current policy and its proposed policy.
I

1]
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5. 2004 Comment Periofbr 2004 Notice of Proposed Rulmaking and the
Secretary’s Clarification of the Agency’s Policy

An open comment period followed the publication of the 2004 notice of
proposed rulemaking. Tcomment period closed on July 12, 2004. 66.MReg.
28,196 (May 18, 2004)During the2004comment periodnany of the same
commentersagainwrote to the Secretargpposing the proposed rule and
supportingthe policythatthe Secretary had described asttieexisting policy

Approximately threelay< before the2004comment period closed, the
Secretary issued a clarificatiora the CMS websiteegarding the agency’s
statement of itthenexistingpolicy for counting exhausted patietdys for dual
eligible individuals. SeeAR at340R;seealso69 Fed. Reg. 49,098 (Aug. 11,
2004) (“A notice to this effect was posted on CMS’s website . . . on July 9,

2004.”). In the CMS websiteclarificationnoticg the Secretarmotedhis

2 During oral argument, both parties acknowledged that the Secretary publishe
statement four days before the end of the 2004 comment period. In its pleadin
Empire firststates that the Secretary published the clatifinaof the agency’s
thenexistingpolicy on July 9, 2004, ECF No. 34 at 19, but later states that th
clarification was published on July 7, 2008eeECF No. 48 at 12The Federal
Register indicates that the notice was published on the CMS website on July 9

2004 69 Fed. Reg. 49,098ug. 11, 2004).The archived website page containing

the notice indicates that it was last modified on July 7, 2004. AR at 30Rhe
purposes of this Court’s analysis, it makes no difference whether the Secretary

d his
gs,

cured his misstatement on July 7, 2004, or July 9, 2004, leaving between threg and

five days for interested parties to comment.
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misstatement of thagency'sthenexistingpolicy in the 2003 noticef proposed
rulemaking,and concluded: “It has come to our attention, however, that [our
previous statement of our policy] is not accurate. Our policy has been that only
covered patient days are included in the Medicare fra(l@IC.F.R 8
412.106(b)(2)(1))y AR at 340R.

Following the Secretary’slarification notice, numerous commenters
submitted commenigpposing the proposed rul&ee, e.g., icat 30-31R
(comments of California Healthcafssociation dated July 12, 2004, which do no
mention the website noticand restate the policy and proposal in line with the
Secretary’snaccurate statements in the 2003 notice of proposed rulenaking
at 130R(comments of New Jersey Hospital Associatiated July 12, 2004
restating thenaccuatepolicy articulated by the Secretary in the 2003 notice of
proposed rulemakingnd objecting to the proposed myliel. at 152R(comments of
Catholic Healthcare West dated July 9, 2d@ging out a similar arguméntThe
reasonscommenters providefbr this opposition were substantially the same as
those submitted in the 2003 comment period regarding concerns about the
administrative burden and costs of implementing the proposed chasgeipport
for their opposition, commenters also citbd Secriary’s 2003statement that the
agency’s thesexistingpolicy was consistent with statutory inter8ee, e.qgid. at

130R (comments of New Jersey Hospital Association).
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Severakkommentes mentioned the Secretary’s website postintheir

comments.See, e.gAR at 82R ¢omments of the Federation of American

Hospitals, stating that “CMS admitted in a July 7, 2004[,] bulletin that it had bee

mistaken in its assertion that Part A Exhausted/Noncovered Dayswibee

Medicare percentafle The Fedeation of American Hospitals (“FAH”), which
had written in opposition to the proposede during the first comment pericdiR
at 789R (submitted July 8, 2008)tote to discuss thBecretary’snisstatement.

Id. at 8182R Inits July 12, 2004, commeriAH explained that][w]hen

drafting its comments for FY 2004, FAH took at face value CMS’s statement that,

historically, Part A Ehausted/Noncovered Days have been included in the
Medicare fraction.”ld. at81R “A ssuming that this was true, and concerned tha

if moved to the Medicaiftaction, the burden would be on the provider to identify

these days, which might result inoaver number of days counted, FAH argued for

a continuation of the existing policy to inclutfeese days in the Medicare
percentage.”’ld. Since submitting itenitial comments, however, “FAHa[d] been
informed that at least one knowledgeable fiscal intermediary, and possibly
memberof CMS staff, have indicated that further research has confirmed that
such days are, in fact, noarrently (and never were) included in the Medicare
percentage.’ld. at82R FAH thus urgedhe Secretary to “continue to accept

comments on this issueld. at81R In addition, FAHargued that duatligible
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exhausted days should be includedhe Medicare fraction, but thgi]f such
days are not counted in the Medicare fraction, then the days must be counted i
Medicaid fraction.” I1d. at82R.

The National Association of Public Hospitals and Health Sys(aifsPH”)
submitted its commenmin July 8, 2004, stating, “we are deeply troubled by the
recent web posting of a modification of these comments on the CMS webdite.”
at 288R. The&dAPH comment continued, “by posting [the notice] a few days

before the FY 2005 IPPS proposed rule comments are due, CMS has limited tl

ability of the provider community to properly analyze and comment on this poli¢

in the context of the proposed ruldd. at 289R. NAPH expressed that it strongly
opposed “a proposed change in the treatment of dual eligible patients who hav
exhausted their Medicare coverage for the purpose of counting patienbd#yes f
calculation of the Medicare DSH patient percentadé.’at 286R.

6. 2005 Final Rule

In August 2004the Secretary promulgated the 2005 Final Rule at issue in
this case (“2005 Final Rule”)See69 Fed. Red. 49,098 (Aug. 11, 2004).the
publication of the 2005 Final Ruldthe Secretary acknowledged for the first time |
the Federal Register that theeagy had'misstated [itsjcurrent policy with regard
to the treatment of certain inpatient days for eklaiblesin the proposed rule of
May 19, 2003,'id. at 49,098, and noted that “[a] notice to thifect was posted on
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CMS’s Web site on July 9, 2004d. (internal citation omitted) Theagency
clarified that, “[ijn that proposed rule, we indicated that a-thesleficiary is
included inthe Medicare fraction even after the patient’s Medicare Part A hospi
coverage is exhausted.. This statement was not accura@ur policy has been
that only covered patient days ameluded in the Medicare fraction Id.

The Secretary responded to various comments and then adopted his fing
rule, the policyhe had stateoh 2003as the agency'thenexisting policy and the

policy now at issubefore this Court The Secretary noted that CMS had “receive

numerous comments that commenters were disturbed and confused by our re¢

Web site postingegarding our policy on dualigible patient days,” and thatany
commenters “believed th#tis posting was a modification or change in our curre
policy” that required “formal notificatioby CMS” and an “opportunity for
providers to commdti |Id. The Secretary responded that Websitenotice “was
not a chang in our current policy” and that, because the posting “was not a new
proposal or policy change,” the Secretary did not need to “utilize the rule makir
process ircorrecting a misstatement that was made in the May 19[,2003

proposed rule regarding thpslicy.” Id.

al

|

d

ent

g

The 2005 Final Rule “adopt[ed] a policy to include the days associated with

duateligible beneficiaries in the Medicare fraction, whether or not the beneficia

has exhausted Medicare Part A hospital coveralge.at 49,099.In other wods,
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the Secretary adopted the policy he had inaccurately describedlartiesisting
policy. The amended regulati@iso considered patients who elect coverage unc
Part C of the Medicare Act, the “Medicare Advantage” program that provides
benefits though a managed care plan, to be “entitled to benefits under Part A”
purposes of the Medicare fractioBee id.UItimately, the 2005 Final Rule led to
the amendment of 42 C.F.R. § 412.106(b)(2), which removed “covered” from th
language of the regulan describing the assessmeniM#ddicare Part A patient
days inthe Medicare fraction. Prior to the amendment of the AZe.F.R. §
412.106(b)(2stated thathe numerator of the Medicare fraction includéte
number ofcoveredpatient days . . . furnished to patients who during that month
were entitled to both Medicare Part A and SS&eECF No. 34 at 12 (emphasis
added).

B. Compliance with APA Notice Requirements

Empire disputes the validity of the Secretary’s promulgaticthe 2005

Final Rule, which did not adopt the Secretary’s proposed rule, but instead

implemented the rule the Secretary had described inaccurately as the agency’s

thenexistingpolicy. SeeECF No. 34 at 18.
It is undisputed thahe Secretary misstated the agency’s tbesting
policy in the 208 Notice of Proposed Rulemakiagd failed to correct the

misstatement until approximately three days before the conclusion of the comn
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period preceding the promulgation of the 2005 Final Rilleereforethe Court
considers whethdhe Secretary'soticeregarding the treatment of Medicare Part
A patientdaysin the DPPprovisionfailed to comply with théPA’s notice
requirementandwas procedurallynsufficient

The APA generally requires a federal agency engaged in rulemaking to
comply with noticeandcommentproceduresSeeb U.S.C. § 553(b).
Specifically, a “notice of proposed rulemaking” must be “published in the Feder
Register” andnustnotify the publicof “the time, place, and nature of public rule

making proceedings,” “the legal authority under which the rule is proposed,” an
“the terms or substance of the proposed rule or a description of the subjects ar
issues involved.”ld. 8 553(b)(1)(3). “After notice required by this section, the
agency shall give interested persons an opportunity to participate in the rule
making through submission of written data, views, or arguments with or withou
opportunity for oral presentatidnid. 8 553(c). The agncy must publish notice

of a proposed rule more than thirty days before its effective ttht8.553(d).
Certain agency rulemaking is required by statute to be made on thea#eord
opportunity for an agency hearing. 8 553(c). “A decision madeithout

adequate notice and comment is arbitrary or an abuse of disCreéfl®DC v.

United States EPA79 F.3d 1180, 1186 (9th Cir. 2002)
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The object of the noticeequirement is fair noticeLong Island Care at
Home, Ltd. v. Cokéb51 U.S. 158, 174 (2007). Agencies “must provide notice
sufficient to fairly apprise interested persons of the subjects and issues before
Agency.” NRDC 279 F.3d at 1186. Interested parties must have a meaningful
opportunity to comment on the proposed regulation the agency contem@ates.
Safe Air for Everyone v. United States ER88 F.3d 1088, 1098 (2007).

Notice is generally considered adequate when interested parties reasong
could have anticipated the final rulemakirfgeeNRDC 279 F.3d at 1186. In
detemining whether interested parties could reasonably have anticipated the fi
rule from the draft, “one of the salient questions is ‘whether a new round of not
and comment would provide the first opportunity for interested parties to offer
comments that could persuade the agency to modify its ruk.{guotingAm.
Water Works Ass’n v. ERAO F.3d 1266, 1274 (D.C. Cir. 1994)). Another
consideration is whether the changes in the final rule are “a logical outgrowth g
the notice and comments receivedybachek v. United States EF®4 F.2d
1276, 1288 (9th Cir. 1990).

To determine whether the agency has complied tvghAPA notice
requiremend, the courtinquires whether “the notice fairly apprise[s] the intereste
persons of the subjects and issbefore the Agency.Louis v. U.S. Dep't of

Labor, 419 F.3d 970, 975 (9th Cir. 2005). A Federal Register notice of proposs
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rulemaking must provide basic factual information about what an ageopgses
to do. State of Cal. ex rel. Lockyer v. FERE0 F.3d 700708 (9th Cir. 2003)
[hereinafter Lockyef]. “An interested member of the public should be able to
read the published notice of [a rulemaking] and understané@sketial attributes’
of that [rulemaking] . . . A member of the public should not have to guess the
[agency’s] ‘true intent.” Id. at 707.
Empire argues thdlhe Secretarydid not provide adequateticeunder the

APA regarding the impact the polieyould have on Medicare Secondary Payer
patientdaysby removing the word “covered” from 42 C.F.R. § 412.106&inp

that interested parties were entitled to know that the proposed change would

impact both kinds of patiertays SeeECF No. 34 at 20. The Secretary contends

thatnotice was adequate becatisetwo policies delinead in the 2003 Notice of
Proposed Rulemaking encompassed both-dligible and Medicare Secondary
Payerpatientdays, and interested part&sould have known that the proposed
change would impact both kinds of patielslys ECF No. 46 at 30The Secretary
arguesthat the legal question aly whether notice was adequate desthite
Secretary’s misstatement about the agency’s current policy.

In support of his adequate notice argumdre,Secretary argues that he

received a number of comments opposing the 2003 proposed rule and supporting

the policy that the Secretary inaccurately described as the agency&xibiemng

ORDERGRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT, AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT ~47

A4




10

11

12

13

14

15

16

17

18

18

20

21

policy, andthat he provided an explanation for the rule ultimaselgpted in the
2005 Final Rule.See69 Fed. Reg. 49,0989 (Aug. 11, 2004).The Secretary
asserts that the comments that he received indicated that interested parties
understoodhat achange in th@olicy relatingto dualeligible beneficiaries in the
Medicare fraction was under consideratiand therefore that they meaningfully
participated in the notieandcomment processSeeECF No. 46 at 30This, the
Secretary contends, is sufficient to demonstrate th&ebestary providedotice
sufficient to comply with the APASeeECF No. 46 at 2-B0.

The Court observes that Medicare is a particularly complex regulatory

system, with many interrelated rules which may have significant impacts on bo

Medicare recipients and health care providers. In many administrative regimes

like Medicare, extensive administrative costs may be associated with the
implementation of any policy change. The Court notes that e
commenters who opposed the proposed change expressed concern for the
administrative burden and costs that would be associated with implementing th
proposed changeSee suprdlart Il.LA. Therefore, it is possible that the same
commenters who expressed opposition to the Secretary’s 2003 notice of propag
rulemaking would have expressed similar opposition to any proposed change i
Secretary’s policy regarding dueligible patientdays. For example, one

commenter, AHA, opposed the Secretary’s proposed chatagmg thatthe
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calculation of duakligible days must not be changedR at 75455RHowever,
when the AHA argued against a change in pokdyA took at face valuéhe
Secretary’s statement of the agency’s thgisting policy, AR aB1R leading the
Court to ask: Which policy was AHA advocating, the policy that the Secretary
actually maintained at the time or the policy that the Secretary inaccurately stated
that it maintained?

The Court finds that when the Secretary misstated the agehewsxisting

policy and then failed to provide additional notice and time to comment after th

D

Secretary corrected his misstatement, the Secretargssatement undermined the
validity of the notice, making it insufficient “to provide the public with a
meaningful ‘opportunity to comment on [the proposed] provisiondall v.

United States iIEPA273 F.3d 1146, 1162 (9th Cir. 2001). The Court finds that
interested parties could not have understood the essential attributes of the proposed

rule when the Secretary and the agency misunderstood and misstate&é#sem.

174

Lockyer 329 F.3d at 707%&ee alsdtNRDC 279 F.3d at 1186 (stating that one of the
key considerations is “whether a new round of notice and comment would provide
the first opportunity for interested parties to offer comments that could persuade
the agency to modify its rule”). In additionjstundisputed thahe Secretary did
not providea 3Gday period to receive comments, as requirel byS.C. § 553(h)

after the Secretary corrected his prior misstatement.
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In this case, the Court finds that a new round of notice and comment wol
have provided the first meaningful opportunity for interested parties to offer
comments In order to preserve the democratic process we value so highly, it is
important to allow people to understand the actual issues being considered. W
the Secretary miss&d thethenexisting policy potential commenters could have
been lulled into thinking that they did not have to comment. If the Secretary ha
made an accurate statement ofttienexisting policy certain commenters who
did not file comments may have had the impetus to file a comment in order to
affect the Secretary’s promulgation of the rule. In fact, during the 2003 comme
period, at least two commenters noted that they were confused by the Secreta
prior misstatemensee infraPart 11.A.2. After the Secretary issued the notice
correcting the policy statement in 2004, at least one commenter expressly stats
that it hadrelied upon the Secretary’s statement of the agency’s policy when

drafting itsinitial commens. See infraPart 1I.LA.5. Additionally, dter the

ild

'hen

d

nt

V'S
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o

Secretary published the notice regarding the misstatement of the agency’s policy,

the commentet~ederation of American HospitaldHAH”), urged the Secretary to
continue to accept comments on this isdde.

Anotheraspect of adequate noticeurts consideis whether the final rule is
a logical outgrowth of the proposed rulseeRybachek904 F.2dat 1288 In the

case olLong IslandCare at Home v. Cokéhe Supreme Court considered a
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proposed rule subjecting certain individuals to wage and hour ade$51 U.S.
158 (2007). “The clear implication of the proposed rule was that companionsh
workers employed by thirgarty enterprises thatere notcovered by the [Fair
Labor Standards Act (‘Act’)] prior to the 1974 Amendmentswouldbe included
within the [new rule].” Id. at 17475 (emphasis in original). The agency then
withdrew the proposalnd promulgated its final ruléThe result was a
determination that exemptedl third-party-employed companionship workers
from the Act.” Id. at 175. Concluding that the final rule was a logical outgrowth
of the proposed rule, the Supreme Court stated, “We do not understand why st
possibility was ot reasonably foreseeabldd. Likewise, the Secretary argues
that the agency’s proposed rule created a reasonably foreseeable outcome. E
No. 46 at 30. However, ibong Island Cargthe interested parties could
reasonably foresee the final rule beésathe agency accurately stated itsthen
existing policy and proposakee Long Island Care at Hontsb1 U.S. at 1745.
In this case, interested parties could not reasonably foresee the final rule beca
the Secretary’s misstatement about the agency’sdkisting policy.

Despite the Secretary’s failure to accurately state the agency-existimg
policy or to provide additional time for notice and comment after correcting his
misstatement, the Secretary argues that the 2003 Notice of PropdsetiRng

putinterestedarties on notice that either of the two optiomentionedmight be
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adopted SeeECF No. 48 at 155ee also Stringfellow Memorial Hosp. v. Azar
Civil Action No. 17309 (D.D.C. June 29, 2018) (stating that the “2004 Propose(
Rule tus put parties on notice that either of these two options might be adopte
The Secretargrgueghat the 2005 Final Rule is a logical outgrowth of the 2003
and 2004 Notices of Proposed Rulemaking because the Secretary decided not
adopt the prop@sl change and, instead, adopted its stated policy. ECF No. 46

27-29. Citing an owof-circuit case, the Secretary argues that “[a]n agency’s

‘refusal to adopt its proposed’ rule is always a logical outgrowth of the proposal.

Id. at 28 (quotingenvt’l Integrity Proj. v. EPA425 F.3d 992, 997 (D.C. Cir.
2005)).

The Court finds the Secretary’s argument illogical in this case, where the
Secretary misstated the agency’s tearstingpolicy and failed to remedy its
misstatement until approximately three days before the close of the 2004 comr
period. The argument that an agency’s refusal to adopt a propbseta logical
outgrowth ofthe proposaimight be true when the agency’s statement dhis
existingpolicy and its proposal aiboth accurate. Here, however, where the
Secretary misstated the agendyisnexistingpolicy, the Court finds thahe
Secretaris refusal to adophe agency'groposed rule cannot be presumed to be
logical outgrowth of the proposal, because the inaccuracy of the policy stateme

necessarily distorts the context of the proposed Mighout an accurate context
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in which to view the Secretary’s proposed rule, interested pecsomst know
what to expect and have no basis on which to makedbeiments.

The Court concludes that where interested parties did not beneate
notice of the themxisting policyand the potential change that the rule would
effect, the interested parties are deprived of a meaningful opportunity to comm
The Cout also concludes that interested parties could not teasonably
anticipated thé&ecretary’dinal rulemakingwhere the Secretary’s notice of
proposed rulemaking contained a misstatement ofélestingagency policy.See

NRDC Inc. v. United States B 863 F.2d1420,1429(9th Cir. 1988) The Court

finds that a new round of notice and comment would provide the first opportunity

for interested parties to offemeaningful comments this case SeeNRDC 279
F.3d at 1186. Therefore, the Court finds that the 2005 Final R aslogical

outgrowth of the 2003 Notice of Proposed Rulemakamgl that the Secretary’s

notice was inadequate to satisfy the procedural rulemaking requirements of the

APA.

C. Harmless Error Rule

Becausehe Court hadound that the Secretary’s notice waadequatend
thatthe 2005 Final Rule wasota logical outgrowth of the proposed ruleet
Court is obligated to take “due account . . . of the rule of prejudicial error.” 5
U.S.C. 8 706(2)see alsdRybachg, 904F.2d at 1295. “To avoid gutting the
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APA'’s procedural requirements, harmless error analysis in administrative
rulemaking must therefore focus on the process as well as the réaukrbend
Farms, Inc. v. Madigar®58 F2d 1479, 1487 (9th Cir. 1992).

The Ninth Circuit has held that “the failure to provide notice and commen
harmless only where the agency’s mistake ‘clearly had no bearing on the procs
used or the substance of the decision reached.’(quotingSagebrush Rebellion,
Inc. v. Hodel 790 F.2d 760, 7685 (9th Cir. 1986)).0Otherwise, a failure to
comply with APA requirements is harmful and prejudieadlin violation of the
APA. See5 U.S.C. § 706(2) The Ninth Circuitquotedthe United States Supreme
Court’s approach to harmlessa, in which the party “seeking to reverse the
result of a civil proceeding will likely be in a position . . . to explain how he has
been hurt by an error.See Cal. Wilderness Coalition v. United States D&H
F.3d 1072, 1091 (9th Cir. 2011) (quoti8binseki v. Sander$29 S. Ct. 1696,
1706 (2009)). The Ninth Circuit concluded that the Supreme Court’'s appsoach
consistentvith the Ninth Circuit's harmless error standatd. at 109192.

The Ninth Circuit has foundgency error harmless in several cadss.
error washarmless when an ageni@ayled tocomply with APA noticeand
comment requirements but held hearings in compliance with another federal
statute See @gebrush Rebellion, Inc790 F.2d at 763Whenanagency erred in

applying the good cause exception to the APA’s nedio@comment
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requirementsthe court found harmless ertmgcause all the parties knew the
ground rules and process, which has been in place for a d&taeRiverbend
Farms, Inc, 958F.2d at 1485 Finally, the court found harmless ervanen an
agencypublished a final determinatiaarlybecause it had complied substantially
with all of the other APA requirements and there was no prejudice as a result g
error. County of Del Nae v. United Stateg32 F.2d 1462 (9th Cir. 1984).

However, this case presents a different set of faldte. Court findghat the
Secretary’s late announcement of its misstateimehe CMS website, without
providing publication in the Federal Register or any additional opportunity for
public commentunderminedhe substance of the decision reachedause¢he
Secretary did not have the benefit of useful comments by interested pSdees.
Riverbend Farms, Inc958F.2d at 1487 Furthermore, direct injury occurred.
The Hospital was injured because of lack of reimbursemeaECF No. 1and
the lack of reimbursement is because of the 2005 Final Rule that was promulgji
without sufficient notice

Thereforethe Caurt concludes that the Secretary’s misstatement
undermind the notice requiremeninder the APAo the extent thahe Secretary
provided inadequate, inaccuraieticein the 2003 and 200dotices ofproposed

rulemakingand insufficient opportunity for meaningful comment after the
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Secretary caected his misstatemerithe Court finds thathe Secretary’s error
was not harmless.

In conclusion th&€ourtfinds thatalthough 42 C.F.R. § 412.106(b)(2) is
substantively valid, it is procedurally invalisthder the APAecausé¢he
Secretary’s noticand comment opportunity was inadequate and that the 2005
Final Rule was not a logical outgrowth of the proposed riikee Court grants
summary judgment in favor of Empire, and vacatesathendmenof 42 C.F.R. §
412.106(b)(2) in the 2005 Final Rul&he Court enjoins the Secretary from
applyingto the Plaintiff Hospital for the 2008 fiscal yghe 2005 Final Rule
policy that unpaid Medicare Part A days pegientdays”entitled to benefits
under [Medicare] part A” for the purposes of assessing tbaiddre fraction of the
DPP. The Court directs the Secretary to calculate the Plaintiff Hospital’'s DSH
payment consistent with this Order and to make prompt payment of any additic
amounts due to the Plaintiff Hospital plus interest calculated in aooedvith 42
U.S.C. §139500(f)(2).

[ll. Empire’s Challenge to the Secretary’s Assessment 85I Entitlement

Empire argues that the Secretary’s “decision to include in the DSH
calculation only those limitef5SI] beneficiaries receiving a cash SSI payment
runs counter to the plain language of the DSH statute and Congress’s intent to

Medicareentitled SSI enrollees serve as a proxy for-loeome patients ECF
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No. 34 at 30. Therefore, Empire argues, the Secretary’s @ilicsingSocial
Security Administrationpayment codes to determine SSI benefit recipisnts
contrary to thdOSH statute and regulation and “actually providésssreliable
index of the poverty of the population served by a given hospitehl 4t 31
(emphasis in original)Empre argues that the Secretary’s SSI policy is due no
Chevrondeference, and that the Secretary’s “interpretation to exclude unpaid S
days from the DSH calculation is invalid under 5 U.S.C. § 706@)at 3132.

The Secretary contends that the Board ot grant the Court jurisdiction to
reviewthe Secretary’policy regardinghe methodology for identifying pants

“entitled to SSI benefits. ECF No. 46 at 333. The Secretary argues that the

Board'’s grant of expeditgudicial review is narrow and limited in its scope to “the¢

legal question” of “whether . .. 42 C.F.R. § 412(0@) is valid.” Id. at 32.

The Medicare fraction in 42 C.F.R. § 412.(l9)§2) refers to SSI
entitlement and, therefore, the Secretary’s interpretation of the phrase “entitled
[SSI] benefits” in 42 U.S.C. § 1395ww(d)(5)(F)(vi) arguably falls within the sco
of this Court’s expedited judicial reviewHowever, he Court finds thaEmpire
challengeshe Secretary’olicy regarding the determination of which individual
are entitled to SSI benefjtwhich is not adopted as a substantive amdwhich
does not relate to the specific legal question of the validi2dT.F.R. 8§

412.10€Db). Instead, Empire asks this Court to determine whether the Secretary
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policy regarding the determination of which individuals are entitled to SSI bene
Is valid, which is not within the scope of tBeard’s grant foexpedited judicial

review. Empirés attempts to frame the SSI entitlement issue in terms of the DH

provision fail. Accordingly, the Secretary’policy regarding the assessment of SS

entitlement falls outside the scope of the Court’s jurisdiagtichis matteand will
not be addressduy the Court
IV. Empire’s Medicare Part C Challenge
Empirealsochallenges the validity of the inclusion of Part C coverage day
in the Hospital’'s 2008 fiscal year DSH calculation. ECF No. 1 aBhth the
Hospital and the Secretary have agreed that this Court should remand the Part
issue back to the Boardiccordingly, the Court remands the determination of the
validity of the inclusion of Part C coverage days in the Hospital’'s 2008 fiscal ye|
DSH calculation to the Provider Reimbursement BevBoard.
Accordingly,IT IS HEREBY ORDERED :
1. Plaintiff’'s Motion for Summary JudgmerECF No. 34 is GRANTED
IN PART as to Empire’s procedural claims aB8NIED IN PART as
to Empire’s substantive claims, S&ttitlement assessmesiaim, and
Medicare Part C claim
2. Defendant’'s CrosMotion for SummaryJudgnent, ECF No. 46, is
DENIED.
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3. Plaintiff's challenge to the validity of the assessment of Medicare Part

days is remanded to thedvider ReimbursemeniReviewBoard

4. The Court directs the Secretary to calculate the Plaintiff Hospital's DSH

paymentor the 2008 fiscal yearonsistent withtis Order and to make
prompt payment of any additional amounts due to the Plaintiff Hospita
plus interest calculated in accordance with 42 U.S.C. §139500(f)(2)

5. For the purposes of assessing the Medicare fraction of the
disproportionate patient percentdgethe Plaintiff Hospital, the Court
enjoins the Secretary from applying the policy adopted in the 2005 Fin
Rule that unpaid Medicare Part A days are “days entitled to benefits
under [Medicare] part A

6. Judgment shall entered fBtaintiff .

7. The Parties shall each bear their own costs.

The District Court Clerk is directed to enter this Or@ater judgment

accordingly, provide copies to counselndclose this case
DATED August 13, 2018
s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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