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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

FOREST SERVICE EMPLOYEES

FOR ENVIRONMENTAL ETHICS NO: 2:16CV-0293TOR
P laintiff, ORDERGRANTING DEFENDANTS’
MOTION FOR SUMMARY
V. JUDGMENT

UNITED STATES FOREST
SERVICE,andUNITED STATES
DEPARTMENT OF AGRICULTURE,

Defendard.

Doc. 30

BEFORE THE COUR&rePlaintiff Forest Service Employees for
Environment EthicsMotion for Summary Judgment (ECF No. 14) avdtion for
Judicial Notice (ECF No. 17Pbefendants United States Forest Service and the
United States Department of Agriculttiee CrossMotion for Sunmary Judgment
(ECF No. 22) and Lake Wenatchee Fire & Res@i®lotion for Leave to File

Amicus Curia®rief (ECF No. B). The motions were submitted for consideratio
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without oral argument.The Court has reviewed the motions and the record, and
fully informed.

For the reasons discussed beldsfendantsMotion for Summary
Judgment (ECF No. 22) SRANTED and Plaintiffs Motion for Summary
Judgmen{ECF No. 14)s DENIED. Plaintiff's Motion for Judicial NoticECF
No. 17)is DENIED ASMOOT, as theuntimely submittedlocuments are
immaterial to theOrder Lake Wenatchee Fire & Resc¢aévotion for Leave to
File Amicus Curiadrief (ECF No. 26) iDENIED.

BACKGROUND!

The instant suit arises out of the Forest Sersiatempt to stop the
“Wolverine Fire.” The Wolverine Fire was ignited by lightning on June2@d5,
on a ridgetop in the Chelan Ranger District of the Okandganatchee National
Forest, in Chelan County, Washington. ECF No. 23 at 2, { 1. olrftitions were
such that fighting the fire directly was not feasible, andidiners were

withdrawn from the area due tisk of injury. ECF No. 23 at 2, %2 The fire

1 The undesling facts are nadisputed The cruxof Plaintiff s complaint
relates tahe underlying regulations, not theoprietyof the community protection
line, so the facts arenerely recitedor context, but are ultimatelymmaterial to the

disposition of the case
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guickly grew in severity and complexityoy August 16, 2015 the fire was
approximately 400 acres in siz@ver 63 square miesand thergrew to 62,000
acregnearly 100 square milegy August 27, 2015. ECF No. 23 at 4, 1113, 18

The Forest Service first two attempts to contain the fire werecaassful,
as the fire escaped thatontanment lines on August dnd August 17, 2015. ECF
No. 23 at 24, 17 10, 14. From August 1#dlgh August 31, 2015, the fispread
south at a rate of one to three miles per day. ECF No.£3t5. By the end of
August,the Incident Management Team assigned to the fire, after considering 1
lack of natural barriers, extreme fuel loading, absence of adeafete Zones,
and severity of the fire, decided a Community Protection Lind.@Rs
necessary in order to protectlife, property, and reseurE€F No. 2&t4, | 20.

On August 30, 2015 the Forest Service began constructing the CPL,
describing the CPL as an approximatelyndi@ long contingency line consisting
of aroughly 300 footwide thinning of vegetation to “allow safe and efficie
firefighting with a good chance of stopping forward spread ofitaé fSeeECF
No. 23 at 5, 122-24. The CPL projeawas near completion when the Forest
Service halted construction after rain showers slowed theSieeECF No. 23 at
6, 11 2933.

Plaintiff Forest Service Employees for Environmentahi& intiated this

suit against Defendants United States Forest Service and United Cgjaéesnent
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of Agriculture on August 16, 2036well after the construction of the CPL
complaining that the CPL waconstructed without complying with the National
Environmental Protection Act (NEPA). The parties filed crowdions for
summary judgment on this issue, and these motions are now before the Cour
STANDARD OF REVIEW

A movant is entitled to summary juchgnt if “there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a witer.”
Fed.R. Civ. P. 56(a). A factis “material’ if it might affebetoutcome of the suit
under the governing lawAnderson v. Libertizobby, Inc, 477 U.S. 242, 248
(1986). An issue is “genuine” where the evidence is such that a reasonable jury
could find in favor of the nomoving party.ld. The moving party bears the
“burden of establishing the nonexistence bjenuine issu&. Celotex Corp. v.
Catrett 477 U.S. 317, 330 (1986)This burden has two distinct components: an
initial burden of production, which shifts to the nonmoving partgatisfed by the
moving party; and an ultimate burden of persuasion, which alwaysnsenmthe
moving party.” Id.

Only admissible evidence may be considei@d.v. Bank of America, NT
& SA 285 F.3d 764 (9th Cir. 2002Per Rule 56(c), the parties must support
assertions by: “citing to particular parts of the recomd'stvowing that he

materials cited do not establish the absence or presence of a gespirte, air
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tha an adverse party cannot produce admissible evidence to suppacttherhe
nonmoving party may not defeat a properly supported motion with mere
allegations or deals in the pleadingd.iberty Lobby477 U.S. at 248, or by
providinga mere*scintilla of evidencg]” id. at 252.

Although courts generally must view the facts and justifiable né&® in
favor of the nonmoving partyd., courts have more leeway when the case will ng
be sent to a jury:

[W]here the ultimate fact in dispute is destined for decisiond@ygturt

rather than by a jury, there is no reason why the court and the gadiels

go through the motions of a triilthe court will eventually end up deciding
on the same recorddowever, just as the procedural shortcut must not be
disfavored, courts must not rush to dispose summarily of-eessgsecially
novel, complex, or otherwise difficult cases of public imparé—unless it

is clear that more complete factual development could notigpaker the

outcome and that the credibility of the withessgatements or testimony is

not at issue
TransWorld Airlines, Inc. v. Am. Coupon Exch., |8&3 F.2d 676, 6885 (9th
Cir. 1990).

DISCUSSION

Plaintiff’s Motion for Summary Judgment (ECF No. 14) seeks redress under

the Admnistrative Procedures Act (APA). Plaintiff asseft3:Defendard
violated theprocedural requirements thie National Environmental Policy Act
(NEPA) in constructing the CRlreasoning NEPA does not have a “waiver” for

emergency actions and the Forest Semlidenotseek alternative arrangemerits
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as is requiredor emergency actions; and) @ven if36 C.F.R. 20.4(b)}—the
regulationpurporting to allow the Forest Service to take emergency aetions
satisfiesthe “alternative arrangement” requirement uldePA, the Forest
Service did not follow th@roceduratequirementsof said regulation ECF No. 14
at 23. Plaintiff does not raise any specific complaint about the prgpofahe
CPLotherwise, such as whether the decision to construct thev@® arbitrary?

As discussed below, the Forest Sengatisfied NEPAwhich allows for
“alternative arrangemeritin cases of emergencies, becaB8eC.F.R. § 220.4(b)
fulfills the “alternative arrangement” requirement and the Forestc®ecamplied
with therequiredprocedures Accordingly, Defendardg areentitled to summary
judgment.
I. 36C.F.R.8220.4(b) Complieswith NEPA

Plaintiff’ s argumenthat Defendants violated the procedural requirements
NEPA in constructing the CH& two-fold: (1) Plaintiff argues there is no

exception for emergencies; aff) even if there is an exception, the Fo&mvice

2 Defendant argues the case is naut barred by the statuteliofitations.
The Court need not address these isbaeause it is granting Defenddnkdotion

for Summary Judgment on other grounds.
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falled topursue “alternative arrangemen@srequired by regulatian Plaintiff’ s
arguments fail.

NEPA requires all agencies of the Federal Government to consider the
environmental impact and file public reports relaying sucbredfking major
federal actions significantly affecting the quality of the hunrarr@nment “to the
fullest extent possible[.]42 U.S.C. § 4332.

When the Government conducts an activity, “NEPA itself does nod ata
particular results.” Instead, NEPA imposes only procedemgalirements to
“ensurfe] that the agency, in reaching its decision, wil have alkziland
will carefully consider, detailed information concernsignificant
environmental impacts.”

Winter v. Nat. Res. Def. Councll, In§55 U.S. 7, 23 (8) (internal citations
omitted; bracket in original).According to the Supreme Court:

NEPA has twin aims. First, it “places upon an agency the obiigtdio
consider every significant aspect of the environmental impleefproposed
action.” Secondt ensures that the agency will inform the public that it has
indeed considered environmental concerns in its decisionmaldugss.
Congress in enacting NEPA, however, did not require agencasvaie
environmental concerns over other appropriate considerationser Rt
required only that the agency take a “hard look” at the environmental
consequences before taking a major action. The role of the coumriplig s
to ensure that the agency has adequately considered and disclosed the
environmentalimpact of its actions and that its decision is not arbitrary or
capricious.

Baltimore Gas & Elec. Co. v. Nat. Res. Def. Council, 462 U.S. 87, 9398
(1983) (internal citations omitted).

I
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A. NEPA allows for “alternative arrangements” in casesmérgency

Plaintiff argues:Justas NEPA contains no national security exception, it
also does not waiveemergencyfederal action[s].”ECF No. 14 at 112 (citing
San Luis Obispo Mothers for Peace v. NRLD F.3d 1016, 1035 (9th Cir. 2006
However,even if not characterized as a waivBliEEPA allows aragency to make
alternative arrangements emergency situations without complying with the
ordinary,burdensome reporting requirements.

“The Council of Environmental Quality (CEQ), established\IPA with
authority to issue regulations interpreting it, has promulgatedatiemd to guide
federal agencies in determining what actions are subject taahabsy
requirement. Dep't of Transp. v. Pub. Citizeb41 U.S. 752, 75{2004)
Pertinentto this caseCEQ promulgatedhe following regulationallowing for
agencies to make alternative arrangemerfitsn facing an emergency

Where emergency circumstances make it necessary to take an dbtion w

significant environmental impact without observing the provisioribese

regulations, the Federal agency taking the action should consulhwith t

Council about alternative arrangert'enAgencies and the Council will limit

such arrangements to actions necessary to control the immiedetets of

the emergency.
40 C.F.R. 8 1506.11“CEQ’ s interpretation of NEPA is entitled to substantial
deference.”Andrusv. Sierra Clup#42U.S. 347, 3581979).

I
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Plaintiff does not directly challenge the propriety of thgulatior, and here
is nothing to suggedD C.F.R. 8150611 is invalid orultra vires Rather, the
regulation puts substance to the notion that it may not be feotstally comply
with NEPA, as NEPA contemplate€omparet2 U.S.C. § 4332 (mandate to
comply with NEPA “to the fullest extent possiblei)ith 40 C.F.R. § 1506.11
(specffially recognizing “emergency situations” may “make it necessary to take
an action . . . without observing the provision . . . Thisaligns with common
sense—complying with burdensome reporting in the face of an emergency is
generally not feasible or padent. Seehttps://energy.gov/lpo/nedaqgs (“The
average timeline for an environmental assessment is genexaly nsne months,
and for an environmental impact statement arour2d18ionths’).

B. 36 C.F.R. 8 220.4(b) fulfills “alternative arrangemergtjuirement

Plaintiff recognizesan agency may folloWwalternative arrangemesit in
emergency situationoutcomplains that ‘ie ForesServcedid not avail itself of
that processhere.” ECF No. 14 at 8. Theofest Servicargues36 C.F.R. §

220.4(b)fulfills the alternative arrangement requirement. The Forest Service is

3 Plaintiff recognizesNEPA's implementing regulation[], 40 CFR § 1506.11
[allows] for*alternative arrangementfor agency actions taken in response to

emergencies[.]’ECF No. 14 at 8.
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correct. The relevant portion of the regulation states:
(b) Emergency responses. When the responsible official de¢srithiat an
emergency exists that makes it necessary touaently needed actions
before preparing a NEPA analysis and any required documentation in
accordance with the provisions in 88 220.5, 220.6, and 220.7 of this part
then the following provisions apply.
(1) The responsible official may take actions neceswarpntrol the
Immediate impacts of the emergency and are urgently needed t(
mitigate harm to life, property, or important natural diucal
resources. When taking such actions, the responsible offizadl
take into account the probable environmientansequences of the
emergency action and mitigate foreseeable adverse environmen
effects to the extent practical.
36 C.F.R. 8§ 220.4(b)(1)The Forest Service must otherwise consult withGE€)
for any action not described in paragraph (b)(1). J&R. 8§ 220.4(b)(2]3).

Of special import, th€ EQformally approved 3&€.F.R. § 220.4(b) as
complying with NEPA. ECF No. 22 at 282eR6330 (CEQformally
acknowledging36 C.F.R. § 220.£onplieswith NEPA). NEPA established the
CEQ in part,‘to review and appraise the various programs and activities of the
Federal Government . . . for the purpose of determining thetewtevhich such
programs and activities are contributing to the achievement ¢1ANE

policies]. . ..” 42 U.S.C. § 4344 'CEQ’ s interpretation of NEPA is entitled to
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substantial deferencé.’Andrus v. Sierra Clup#42 U.S. at 347.

Plaintiff argues that“CEQ cannotgrant broaesweeping exceptions to the
EIS process for routine agency activity[,Jeasoning that doing sdirectly
conflicts and subverts NEP#&directive that agencies comply with their NEPA
duties‘to the fullest extent possible. ECF No. 24 at-B (quotingNat. Res. Def.
Councilv. Winter 527 F.Supp.2d 1216, 1231 (C.D. Cal. 2008)

First, contrary tdPlaintiff s contentions, there is nothing routinee. there
is no regular or repeated procedw@bout fighting individual fireghat createan
emergency situatigras each fire is accompanied by its own unique complexities
and dangers. This is much diffat than inWinter, where the underlying action
was a routine military training exercise planned in advahtz. Res. Def. Council
v. Winter 527 F. Supp. 2dt 1228. Importantly, he regulation does not exempt
nonemergencywildfire preventionactions and the regulation is limited to actions
necessary to protect life, properyd important resource86 C.F.R. §

220.4(b)(1).

4 Plaintiff arguesthe Court should not givine CEQletter deference. ECF
No. 24 at 9.lrrespectivethe Couraigrees with theonclusionn the letter
5 Plaintiff s argument references 40 C.F.R. § 1506.11, but the argument is

directed toward 36 C.F.R. §220.4(t9ee=CF No. 24 at-B.
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Second, the procedures implemented under 40 C.F.R. 8§ 1506.11 and 36
C.F.R. 8 220.4(bdlo not subvert NEPAs directive thatll agencies comply with
NEPA “to the fullest extent possible.” Importantly, the retiutes only apply in
emergency situatiorsexigent circumstances make compliance not possible or
feasible so the regulations compliment, rather than contrdli€tA. Futher, the
purpose of NEPA is to require a “hard lo6&t the environmental impact. 36
C.F.R. 8 220.4(b) complies with this by requisrgven for an emergeney‘the
responsible official [tofake into account the probable environmental
consequences of tleenergency action and mitigate foreseeable adverse

environmental effects to the extent practicé6 C.F.R. § 220.4(b).

Moreover, 36 C.F.R. § 220.4(b) complies with the bounds established und

40 C.F.R. 81506.11, which limits the use of “alternativeangements” to the

“actionsnecessary to control the immediate impacts of the emergency.” 4.C.F.

8§ 1506.11. The Forest Service regulation falls neatly within thimdery because

officials may only take actions necessary to control the immediate impacts of l

6 In reviewing NEPA compliance, tHeourt s role is to ensure that the
agency has taken'hard look at environmental consequence€bdlumbia Basin
Land Prot. Ass v. Schlesinge643 F.2d 585, 592 (9th Cir. 1981) (quotkigppe

v. Sierra Cluh427 U.S. 390, 410 n.21 (1976))
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emergency and are urgently needed to mitigate harm to life, progamportant
natural or cultural resources .. .36 C.F.R. § 220.4(b). Any other actimaguires
the Forest Service to go through the CE52e36 C.F.R. § 220.4(b)(ZB).

In sum, & C.F.R. 8 220.4(b) is a prospective, successful attemptiteatel
the alternative arrangements required to comply with NEPA. biNotdhis is not
the only one of its kind, despite Plairit#ff contention otherwisé.

Il.  Forest Servicecomplied with 36 C.F.R. §220.4

Under 36 C.F.R. § 220.4(b), the Forest Service may circumvent the
traditional NEPA process if: (1) ag€'sponsible official’ determines “an emergency
exists that makes it necessary to take urgently needed actions bebarengra
NEPA analysis[,]’and(2) the actionis “necessaryto control the immediate
impacts of the emergency and are urgently needed to mitigate haen to i
property, or important natural or cultural resourcespjhen taking such actions,

the “responsible official [must] take into account the probabiecemental

7 Seege.g, 33 C.F.R.8230.8 (U.S. Army Corps of Engineers), 43 C.F.R.
846.150(U.S. Department of the Interipry C.F.R. 8 1970.1&Rural Business
Cooperative Service, the Rural Utility Servicasd the Rural Housing Service,

and32 C.F.R. § 989.3QU.S. Air Force)
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consequences of the emergency action and mitigate foreseeable adverse
environmental effects to the extent practicé6 C.F.R. § 220.4(b).

Plaintiff argues that the Forest Service did cmnply with 36 C.F.R.
§220.4(b) because there was no declaration of an emergency and fi@s do
create emergencieEECF No. 14 all4-17. Plaintiff does not otherwise challenge
the Forest Service compliance witl86 C.F.R. § 220.4(l®

Defendants have demonstratkdt the responsible officfatietermind an
emergency existedECF No. 22 at 11 (citing ECF No.-22. Defendarstasser
and supportwitlan uncontested affidadwi-that:

The Forest Service responsible official appropriatedietermined that an

emergency existed requiring urgently needed action. The Forest Sapervi

Michael R. Willams, was the responsible official who deteeahithat the
severity, location, and forecasted growth of the fire corsditah
emergency that nie it necessary to take urgently needed action.

8 Plaintiff' s complaint focuses on the procedure, not the substance,dequirg
for constructing the CPL. ECF No. 24 at 1While there are substantial
guestions that could be raisadout the wisdom and credibility of the Forest
Servicés CPL logging decision . . . those matters [are] nosakei: this
itigation.”).

9 The responsible official is “[the Agency employee who has the atythor

make and implement a decision opraposed action.” 36 C.F.R. § 220.3.
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ECF No 22 at 11 Plaintiff has not rebutted this contention, but merely
complains—without citations—that the declaration is insufficient since the
determination was not in the administrative recd3deECF No. 24. This bare
complaint, without citation, is insufficient to question Defamis assertion.
Liberty Lobby477 U.S. at 248 (the nonmoving party may not defeat a properly
supported motion with mere allegations or denials in the pleadings

Plairtiff also argues that wildfire in Central andeastern Washington does
not fall under the “common sense, dictionary definition ofrgery.” ECF No.
14 at 3. Plaintiff reasons that such fires are certain and aradhusforeseen.
ECF No. 14 at 14. Plainti$ argument that a wildfire is not an emergency is
without merit and contrary tooenmon sense. Just becausefiidd are common
ard thar general existence is foreseeable, the danger created by any specific
wildfire is not so foreseeable and can create an emergency situatiolitilgvitr
no forewarning. For example,n this case, the Widrine Hre was started by
lightning and spgad quickly. The fire movedas fast as three miles per dasas
threatening several communities, and had breacheddwainment lines This
clearly constitutes an emergency.
[ll.  Proposed AmicusCuriaeBrief

The Court has broad discretion to grant or refuse a prospagcticas

participation. See Hoptowit v. Rag82 F.2d 1237, 1260 (9th Cir. 1982),
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abrogated on other grounddy Sandin v. Conngb15 U.S. 472 (1995)Amicus
may be either impartial individuals or interested partigse Funbus Sys., Inc. v.
Cal. Pub. Utils. Comin, 801 F.2d 1120, 1125 (9th Cir. 1986). In deciding
whether to grant leave to file amicusbrief, courts should consider whether the
briefing “syplement[s] the efforts of counsel, and draw|s] the ¢sattention to
law that escaped consideratiorMiller-Wohl Co., Incv. Comnr of Labor &
Indus. Mont.694 F.2d 203, 204 (9th Cir. 1982). “Amicudrief should

normally be allowed when . theamicushas an interest in some other case that
may be affected by the decision in the present case, or when the hasawusque
information or perspective that can help the court beyond thehaglthe lawyers
for the parties are able to provide. . Otherwise, leave to file @amicus curiae
brief should be denied.Cmty. Ass for Restoration of Entv(CARE) v. DeRuyter
Bros. Dairy, 54 F. Supp. 2d 974, 975 (E.D. Wash. 1999) (internal citations
omitted).

Lake Wenatchee Fire & Rescadrief aill accompanying declaratiarffer
no additional legalor other substantive information or perspective that has not
already been represented to the Court inrtiaster of administrative reviewAs
such, while the Court appreciates the position represbgtdteLake Wenatchee
Fire & Rescugthat postition is fully representedrefendard’ briefing, and the

motion for leave to filas denied.
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CONCLUSION
Defendants have demonstrated there is no genuine issue of matdrahd
Plaintiff' s claim fails as a matter of law.
ACCORDINGLY,IT ISHEREBY ORDERED:
1. Defendants Motion for Summary Judgment (ECF No. 22) is
GRANTED.
2.  Plaintiff s Motion for Summary Judgment (ECF No. 14DENIED.
3.  Plaintiff s Motion for Judicial Notice (ECF No. 17)BENIED AS
MOOT.
4.  Lake Wenatchee Fire & RescadViotionfor Leave to FileAmicus
CuriaeBrief (ECF No. &) is DENIED.
The District Court Executive is hereby directed to enter thisut
Judgment accordinglyurnish copies to counsel, a@l OSE thefile.
DATED July 11, 2017
il

" THOMAS O. RICE
Chief United States District Judge
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