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Foo, et al.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DUSTIN A. LOUIE,
NO. 2:16CV-0336TOR
Plaintiff,
ORDERGRANTING DEFENDANTS’
V. MOTION FOR SUMMARY
JUDGMENT:; DENYING
C/O FOQ SGT. BLIVEN, and PLAINTIFF'S MOTION FOR
C/OTHOMAS W. FRANTZ, SUMMARY JUDGMENT
Defendants.

Doc. 43

BEFORE THE COURT arBefendants’ Motion for Summagdudgment
(ECF No. 33 and Plaintiff's Motion for Summary Judgment (ECF No..4lhese
matters wersubmitted forconsideration without orargument The Court has
reviewed the record and files herein, and is fully informed. For the reasons
discussed below, Defendants’ Motion for Summary Judgment (ECF No. 33) is
GRANTED and Plaintiff's Motion for Summary Judgment (ECF No. 41) is
DENIED as moot
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BACKGROUND

Plaintiff Dustin A. Louie, a prisoner currently housed at the Washington
State Penitentiary, is proceedipigp seandin forma pauperis ECF No. 16 at 1.
On March 15, 2017, Plaintiff filed his unverified First Amended Complaint
alleging violations of his Eighth and Fourteenth Amendment rights in violation ¢
42 U.S.C. § 1983ECF No. 15.Plaintiff seekgdeclaratory relief against
Defendants Spokane County Detention Services, Corrections Officer Foo, and
Sageant Bliven.Id. a 1-3. The Court dismissed Plaintiff's claims against
Spokane County Detention Services with prejudice, but his claims against
Defendants Foo and Bliven remain, for which they were served. ECF Nos. 16
18 at 1.

On December 27, 2017, Plaintiff filea anverifiedSecond Amended
Complaintto add Officer Thomas W. FrantECF No. 32 Yet, Plaintiff failed to
assert a short and plain statement showing that he is entitled to relief and his
Second Amended ComplaifECF No. 32appeas as a mere sumphent to the
First Amended ComplainfECF No. 15) The Court instructeBlaintiff that he

must file a secondmendedomplaint that would operatesa conplete substitute

1 Plaintiff incorrectly spelled Officer Frantz last name using an “s” rather th
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for the prior omplaint. SeeECF No. 31 Plaintiff failed tocorrectlyfile the

SecondAmended Complainas instructed. In any evestnce Plaintiff is

proceedingpro seand the Court has the obligation to screen prisoner complaints

28 U.S.C. 81915A,the Court will simultaneously review the parties’ motions for
summary yidgment and screen the allegations ag&igter Franz even though
he has not been properly added or served at this time.

OnJanuary 26, 201®efendants file@ Motion for Summary Judgment,
seeking a complete dismissal of Plaintiff's clamvigh prejudce. ECF No. 33. On
February 6, 2018, the Court filélde requiredRrand v. Rowlandl54 F.3d 952 (9th
Cir. 1998)noticeinstructing Plaintiff on theummary judgment rule requirements
ECF Na 40. Plaintiff did not timelyrespond tdefendants’ Motion, but filetlis
own Motion for Summary Judgment on March 8, 2018. ECF No.Rfendants
reply that Plaintiff's Memorandum in Support of Plaintiff's Summary Judgment
(ECF No. 41)does not include any affidavits, provide a statemenispiuted
facts, offer any facts that were not plead in the First Amended Complaint, and
not timely. ECF No. 42 at-2.

FACTS

The following are the undisputed facts unless otherwise noted. For purps

of summary judgment, “[i]f a party fails to properly support an assertion of fact

fails to properly address another party’s assertion of fact as required by Rule 5
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the court may ... consider the fact undisputed.” Fed. R. Civ. P. 56(e)(2). Plain
did notaddress Defendants’ assertion of fa&€I No. 34)as he did not file a
responseln Plaintiff's unverifiedMotion for Summary Judgment, lasserted
similar facts to those found in his unverified First Amended Compl&eeECF
Nos. 41 at 56; 15. The following facts are undisputed or deemed so due to
Plaintiff’s failure to properly address Defendants’ $aautd hiscompletefailure to
support his assertions of fagith admissible evidence

1. July 27, 2016 Incident

On July 27, 2016, Officer Foo and Officer Frantz were working transport {

superior court video. ECF No. 34 at 1. Plaintiff was escorted with eight othe
inmates into the video courtroom aowce seatedie began talkng to another
inmate Id. at § 5. Officer Foo structed Plaintiff that he was to stop talking whel
the judge took the bench, but Plaintiff continued to talk when the judge was on
bench Id. at 1] 6, 8. Officer Foo instructed Plaintiff to stop talking and the court
clerk also told him to stop talkindgd. at 11 910.

After the third instruction, Plaintiff did not stop talking and Officer Foo tolg

him to stand up and leave the courtroom, but Plaintiff refused to stahétbupt

2 Plaintiff claims Officer Foo threw his sandal/slipper towards the side of the

room and Plaintiff then stood as told by Officer Foo. ECF Nos. 15 at5; 41 at5
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19 1313. Officers Foo and Frantz walked over and stood in &bRtaintiff,
Officer Foo again instructed Plaintiff to stand up and come with hamat | 16.
Officer Foo told Plaintiff that if he did not get out of the chair, he would take hin
out of the chairbut Plaintiff again refused to stand.ufd. at 1 17-18. Officer
Foo took Plaintiff's right arm and Officer Frarttaok Plaintiff's left arm. Tey
pulled him out of the seat to remove him from the courtroltmat § 20. Plaintiff
locked his hands together in front of hiamd in the door he begangall and twist
away from the officersld. at {1 2122. The dficers were unable to control him
and Officer Foo took Plaintiff to the floor using a hair hold techniddeat 1 25
26. Plaintiff continued to resist on the ground and fhieews instucted him to
stop resisting.ld. at { 2728. Officer Frantz delivered a fist strike to the lower
left back area of Plaintiff and instructed him to give Officer Frantz his hands, bd
Plaintiff would not release his hands from their locked position umddyody. Id.
at 11 2931. Officer Frantz delivered a knee strike to the lowklack area and
Plaintiff released his gripld. at § 32. Officer Frantz was then able to get
Plaintiff’s left hand behind his backd. Officer Foo was also able t@igp control

of Plaintiff's right arm behind his backld. at § 33.

3 Faintiff insists that his arm was pinned underneath him because Officer F

had the majority of his weight on Plaintiff's shoulder blade. ECF Nos. 15 at 5; 4
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Plaintiff was then handcuffed and escorted from the courtroom, but bega
resisting by twisting his body in the hallwald. at § 35. Sergeant Bliven heard a
call from transport stting they needed an elevator. He went to the elevator and
observed several staff escorting Plaintifi. at 1 3637. Offices Frantz and Foo
escorted Plaintiff to housing whelne was then searched and the handcuffs were
removed through the food slofd. at § 39. Sergealiven requested medical to
see Plaintiff, but Plaintiff refused to come to the door or talk to the &Nt T 42.
Plaintiff was seen approximately two weeks later for neck and side pain, but sti
that the pain was bettérld. at T 43.

On July 27, 2016, Plaintiff was charged with violation of Major14

Refusing lawful order; Major 19 Threat to staff; and Minor 12 Inmates shall

at 5. Plaintiff states that Officer Foo then adjusted his position so that Plaintiff’s

arm waso longer pinned down. ECF Nos. 15 at 6; 41 at 5.

4 Plaintiff contends that he wrote to the medical personnel because he had
feeling in his toes and it took three weeks for him to receive the needed attentig
ECF Nos. 15 at 6; 41 at 5. Plaintiff admits that he believes Sergeant Bliven tol
the nursé¢o come back and check on Plaintiff’'s medical condition once he was

taken to segregated housing. ECF No. 41 at 5.
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not interfere with staff membersd. at § 70. Plaintiff waived his right to a hearing
andreceved placement in restrictive housing for seven dagts.

2. August 13, 2016 Incident

On August 13, 2016, Officer Vanatta was assigned duties as the break rg
officer. Id. at 1 44. Plaintiff was screaming/singing loudly out his door and
Officer Vanatta kicked his door and told him to knock it d€f. at 1 4748.
Plaintiff claims a fellow inmate requested a prayer song and Plaintiff was singir]
ECF Na. 15 at 641 ats. Defendants assert tHalaintiff wasyelling out his door
to another inmate and Officer Vanatta again giintiff to stop yelling, but he
continued to yell. ECF No. 34at {1 5154. Officer Vanatta notified Sergeant
Bliven via radio and requested Plaintiff be moved for not following directions ar]
inciting. Id. at  55. Sergea®liven learned that the inmate was Plaintiff when h
arrived. Id. at 1 56. Plaintiff was ordered multiple times to “cuff up” and after
approximately three minutes he wendcuffech. Id. at 1 5859.

Plaintiff was defiant during the escort and tried to pull away so he was

walked doubled overld. at § 60. Plaintiff attempted to stand up against staff an

° Plaintiff contends that after he was told to “cuff up,” he grabbed his legal
work and on the way to the door saw Officer Foo and Sergeant Bliven. ECF N

15 at 6; 41 at 6.
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he was placed on the floor without forde. at { 6162. Phintiff was given
directivesnot to resist and to cooperatelaintiff acknowledgd the directives and
he was stood to his feetld. at 11 6364. Once in the cell, Plaintiff was searched
and the cuffs were removed through the food didtat § 66. During med pass,
Plaintiff allegedlyapologized to Officer Vanattald. at § 69.

On August 13, 2016, Plaintiff was charged with violation of Major14

Refusing lawful orders and MinordWhistling, loud singing and shouting

prohibited. Id. at  71. Plaintiff waived his right to a hearing and moved to more

restrictive housing until August 16, 201Rl.
DISCUSSION

l. Standard of Review

Summary judgment is appropriate when “there is no genuine dispute as
any material fact and the movant is entitled to judgment as a matter of law.” F¢
6 Plaintiff states that “it seemed | had a target on my back from the inciden

that occurred on 7/27.” ECF Nos. 15 at 6; 41 at 6. Plaintiff contends he was
walked bent forward and when he attempted to straighten his stance, he was

forcefully taken to thergpund. ECF Nos. 15 at 6; 41 at 6.

7 Plaintiff asserts that he received lacerations to both wrists and no medic3g

attention. Plaintiff states he has scars from the incident. ECF Nos. 15 at 6; 41
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R. Civ. P. 56(a). For purposes of summary judgment, a fact is “material” if it
might affect the outcome of the suit under the governing kamderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). A material fact is “genuine” where the
evidence is such that a reasonable jury could find in favor of thenoeimg party.
Id. The moving party bears the initial burden of showing the absence of any
genuine issues of material facelotex Corp. v. Catret 77 U.S. 317, 323
(1986). The burden then shifts to the fmaving party to identify specific facts
showing there is a genuine issue of material fActderson477 U.S. at 256.

In ruling on a motion for summary judgment, the court views the facts, as
well as all rational inferences therefrom, in the light most favorable to the non
moving party. Scott v. Harrig 550 U.S. 372, 378 (2007). The court must only
consider admissible evidenc®rr v. Bank of America, NT & SR85 F.3d 764
(9th Cir. 2002). There must be evidence on which a jury could reasonably find
the plaintiff and a “mere existence of a scintilla of evidence in support of the
plaintiff’'s position will be insufficient.” Anderson477 U.S. at 252.

Il.  Excessive Force unded2 U.S.C. § 1983

Under 42 U.S.C. 8§ 1983, a cause of action may be maintained “against a
person acting under color of law who deprives another ‘of any rights, privileges
iImmunities secured by the Constitution and laws’ of the United States.”

S.California Gas Co. v. City of Santa Ana36 F.3d 885, 887 (9th Cir. 2003)
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(quoting 42 U.S.C. § 1983). The rights guaranteed by § 1983 are “liberally anc
beneficially construed.’Dennis v. Higgins498 U.S. 439, 443 (1991) (quoting
Monell v. Dep’t of Soc. Servd. City of New York436 U.S. 658, 684 (1978)). “A
person deprives another ‘of a constitutional right, within the meaningctoba
1983, if he does an affirmative act, participates in another’s affirmative acts, or
omits to perform an act which he is &g required to do thatauseshe

deprivation of which the plaintiff complains.’Leer v. Murphy844 F.2d 628, 633
(9th Cir. 1988) (brackets and emphasis omitted) (qudinigson v. Duffy588

F.2d 740, 743 (9th Cir. 1978)).

In the Ninth Circuit, “[w]e analyze all claims of excessive force that arise
during or before arrest under the Fourth Amendment’s reasonableness standa
guided by the Supreme Court’s decisiorGiraham v. Connor...” Coles v.

Eagle 704 F.3d 624, 627 (9th Cir. 2012)ting Graham v. Connqr490 U.S. 386,
394 (1989)) Here, Plaintiff alleges violations of his Eigfrand Fourteenth
Amendment rights. ECF No. 15 at 5. Plaintiff was a pretrial detainee dbang
incidents and the Court thus considers his excessive forcewtalen the Fourth

Amendment.SeeECF No. 33 at 4.

In evaluating a Fourth Amendment claim of excessive force under 42 U.$.

§ 1983 a courtmust determine “whether the officers’ actions are ‘objectively

reasonable’ in light of the facts and circumstanoenfronting them.”Graham
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490 U.S. at 397. This inquiry “requires a careful balancing of the nature and
guality of the intrusion on the individual’'s Fourth Amendment interests against
countervailing governmeatinterests at stake.ld. at 396 {nternalquotation
marksand citatios omitted). The following considerations bear on the
reasonableness of the force used:

[T]he relationship between the need for the use of force and the

amount of force used; the extent of the plaintiff's injury; affgrt

made by the officer to temper wrlimit the amount of force; the

severity of the security probleat issue; the threat reasonably

perceived by the officer; and whether the plaintiff was actively

resisting
Kingsley v. Hendricksqri35 S.Ct. 246, 2473(2015; seealso Graham490 U.S.
at 396. “[T]he most importarrahamfactor is whether the suspect posed an
immediate threat to the safety of the officers or atheMattos v. Agaranp661
F.3d 433, 441 (9th Cir. 201 {internal quotations marks and citation omitted).

The reasonableness analysis is not limited to these factors; rather, “we
examine the totality of the circumstances and consider ‘whatever specific facto

may be appropriate in a particular caseetlier or not listed iGGraham’” Bryan
v. MacPherson630 F.3d 805, 826 (9th C2010) (citation omitted) At bottom,
thequestion is whether the officer’s actions were objectively reasonalijgirof

the facts and circumstances confronting him or l&aham,490 U.S. at 397.
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This calculus must account for the fact that police officers are often “force

to make spl#second jdgments-in circumstances that are tense, uncertain, and
rapidly evolving— about the amount of force that is necessary in a particular
situation.” Graham,490 U.S. at 39®7. Consequently, the objecs
reasonableness of an officer’s use of force must be judged from the perspectiv,
a reasonable officer on the scene, “rathan with the 20/20 vision of hindsight.”
Id. at 396 (citingTerry v. Ohig 392 U.S.1, 2022 (1968)). “Not every push or
shove, even if it may later seem unnecessary in the peace of a judge’s chambg
violates the Fourth Amendmentld. (internal quotation marks and citation
omitted).

Here, Plaintiff’'s excessive force clasrmoover two separate incidents ahe
Court addresses each incidestow.

A. Liability of Officer Foo —July 27, 2016& August 13, 2016Incidents

First, the Court considers the July 27, 2016 incidehich involved both
Officers Foo and yet to be served Officer Frantzregards to the need for force,
the amount of force usednd efforts made to temper the severity of the force,
Defendants emphasize that force was not used until Plaintiff refused to comply,
with numerous verbal orders and warnings and the use of force ended as soon
Plaintiff was under control. ECF No. 33 atDefendants conterttiat Plaintiff

would not stogalking in the courtroom and he received multiple warnings to be

ORDER ON MOTIONS FOR SUMMARY JUDGMENT %2
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quiet. ECF Nos. 33 at 8; 34 at 1f13. Plaintiff refusedd stand and leave the
courtroom at the instruction of Officer Foo. ECF No. 34 at §J72Plaintiffwas
pulled out of his seabtbe removed and he resisted. ECF Nos. 33 at 8; 34 at ]
33. Defendants insist that Officer Féiost used the lowest level of force, verbal
orders. ECF Nos. 33 at 8; 34 at 11-1Z. Defendard statewhen Plaintiff refused
and resisted, the officéngse ofthe takedown, fisstrike, and knee strike were the
lowest level of force that could hesed to control Plaintiff. The force ended when
Plaintiff released his grip and the officers were able to handcuff him. ECF No.
at 89.

As to the extent of Plaintiff's injury, Defendants nttat Plaintiff refused
medical care and when he was later seen by medical for neck and side pain, h
stated the pain was better. ECF Nos. 33 at 8; 34 at-#§.4Plaintiff insists that
he wrote to medical personreeid it took three weeks for him to receive the
needed attention. ECF Nos. 15 at 6; 41 atét, Plaintiff concedeshat he
believes Sergeant Bliven told the nutseheck on Plaintiff's medical condition
once he was taken to segregated housing. ECF No. 4ITaetefore, the Court
does not find Plaintiff's assertion that it took three weeks for medical staff to se
him persuasive when laglmitsthat a nurse was instructed to &&® once he was
taken to segregated housinglaintiff was assigned to segregated housing on the

same day as the incidenECF No. 34t § 70. Moreover, Plaintiff has not alleged

ORDER ON MOTIONS FOR SUMMARY JUDGMENT %3
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or shown that these Defendants were in any way responsible for the alleged th
week delay in medical attention.

In regards to the nature of the threat reasonably perceived by the officers
Defendants argue that Plaintiff was in a courtroom with eagjieér unsecured
inmates, court staff, and attorney(sSCF No. 33t 9. Defendantsnsistthat
refusing to follow orders and resisting escort mehasother inmates are not
subject to control or supervision by the officers, potentially leading to a dangerc
situation. Id. Therefore, Defendants asstrat the factors outlined above weigh ir
Officer Foo’s favor that the force was objectively @able. Id.

The Court finds that Plaintiff has not presented evidence from which a
rational jury could find the force applied ltam was in excess of what would have
been objectively reasonable under the circumstances. Plaintiff repeatedly defi
Officer Foo’s verbal instructions to be silent and then to stand up and leave the

courtroom. The type and amount of force was likely reasonable, as Officer Foo

only resorted to force upon Plaintiff's refusal to cooperate and active resistance

locking his hands and twisting his body. Officer Foo ceased his use of force uj
securing Plaintiff. The Court finds that any injury to Plaintiff was miniamal
medical staffivasinstructed to promptly attend to any medical condition

The Court determines thBlaintiff refused to be compliamt a situation

where other unsecured inmates, staff, and attomveys present. This situation

ORDER ON MOTIONS FOR SUMMARY JUDGMENT %4
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weighsin favor of finding that a reasonable officer would have physically subdu
Plaintiff in the manner conducted by Officer Foo. It was reasonable for an offig
to think that Plaintiff posed an immediate threat to the safety of the officers and
others in tle courtroom.See Bell v. Wolfis41 U.S. 520, 547 (1979) (“Prison
officials must be free to take appropriate action to ensure the safety of inmates
corrections personnel ... [and] even when an institutional restriction infringes a
specific constitutional guarantee ... the practice must be evaluated in the light ¢
the central objective of prison administration, safeguarding institutional security

Accordingly, the Courtoncludeghat the level of intrusion on Plainti§’
persornwas minimal and there is no genuine issue of fact as to whether a
reasonable level of force was usdthus, summary judgment in favor of Officer
Foo is appropriate for this incident.

Defendants assert that Officer Foo was not present during the alleged us

force on August 13, 2016 and did not personally participate, direct, nor observe

any of the alleged violations of Plaintiff's rights. ECF No. 33 at 4. While Plaint
contends & saw Officer Foo as he was leaving his cell, Officer Foo declared he
was not present during the alleged incident. ECF Nos. 15 at 6; 41 at 6; 34 at 1]
36 at 1 26. The Court finds that Officer Foo is not liable for any alleged violatio
for the Augustl3, 2016 incidenbecause he was not preseatcording to his

sworn affidavit ECF No. 36 at § 2&eealsolLeer, 844 F.2d at 633Plaintiff has
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ed

er

and

of

7).

e of

D

ff

68;

ns




10

11

12

13

14

15

16

17

18

18

20

failed to raise a material issue of fact concerning Officer Foo’s participatioe in t
August 13, 2016 indent. Accordingly, summary judgment for Officer Foo is
appropriate.
B. Liability of Sgt. Bliven —July 27, 2016 & August 13, 2016 Incidents
Defendants contend that Sergeen was not present during the alleged
use of force on July 27, 2016 and did not personally participate, direct, nor obs
any of the alleged violations of Plaintiff's Eighth Amendment rights. ECF No. 3

at 4. The Court finds th&ergeanBliven is not liable for any alleged violation on

July 27, 2016, as the uncontested evidence shows he merely observed officers

escorting Plaintiff from the elevator to the ceélergeanBliven was not present
for any use of forcand cannot be held liable undei983 SeeECF No. 34 at |
40; see also LegB44 F.2d at 633As concerns Sergeant Bliven, the Court
therefore only considers the August 13, 2016 incident below.

Defendants contend that Plaintiff would not stop yelling and refused to ok
a directive fom Officer Vanatta to be quiet. ECF Nos. 33 at 11; 34 at 9247
Defendants state that the lowest level of force was used, verbal orders, but Plg
refusedto be quiet ECF Nos. 33 at 212; 34 at 11 580. Plaintiff was defiant
during escort and was then walked bent over. Plaintiff attempted to stand up
against staff and he was then placed on the floor without force. ECF Nos. 33 &

34 at 1 6162. Defendants insist that there was no injury to Plaintiff. ECF No. 3]
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at 12. Plaintiff arguethat he has scars from lacerations to both wrists and did n
receive medical attention. ECF Nos. 15 at 6; 41 at 6.
Defendants argue that the nature of the threat was reasonably perceived

the officers because Plaintiff would not follow orders, westing other inmates

with his screaming/loud singing, and was defiant during escort. ECF Nos. 33 at

12; 34 at 11 4B61. Defendants emphasize that efforts were made to temper the

severity of the forceful response by verbal ordé&t€F No. 33 at 12. Defhdants

insist thatthe force of walking bent over and then put on the ground was minimal

to nonexistent.ld. Defendants thus argue that Sergdzlivien’s use offorcewas

objectively reasonabled.

The Courtdetermins that Plaintiff has not presented evidence from which

ot

a rational jury could find the force applied to Plaintiff was in excess of what would

have been objectively reasonable under the circumstances. Plaintiff refused tg
obey a direct order by Officer Vatta, leading to a potentig unsafe security

problem with other inmates. A reasonable officer would have physically subdu
Plaintiff in the same manner. Minimal force of walking bent over and being pla

on the floor was used to gain control of Pldirsfter he actively resistedThe

Court is not persuaded by Plaintiff's allegation of injuries from this minimal forcg.

Accordingly, the Court finds that the level of intrusion on Plaintiff's person was

ORDER ON MOTIONS FOR SUMMARY JUDGMENT %7
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minimal and there is no genuine issue of &b whether aeasonable level of
force was used.

C. Liability of Officer Frantz —July 27, 2016 Incident

The Court has considered Plaintiff's unverified Second Amended Compl3
wherein Plaintiff contends, Officer Frantz “was involved and/or participatdtein t
act of police brutality, which deprived the Plaintiff of his constitutional rights.”
ECF No. 32 at 2. No other facts are alleged against Officer Frantz in either the
First or Second Amended Complaints. ECF N&s.32. Accordingly, Plaintiff's
complaints do ngpass the required screening, 28 U.S.C. § 1915A, they do not
state a claim upon which relief may be granted. Accordingly, they must be
dismissed as they concern Officer Frantz.

“[A] district court should grant lase to amend even if no request to amend
the pleading was made, unless it determines that the pleading could not possil
cured by the allegation of other factd.dpez v. Smitl203 F.3d 1122, 1127 (9th
Cir. 2000) (en banc)Normally, Plaintiff would once again be given the
opportunity to amend, but in this case he was freely given that opportunity twic
despite that the Court’s scheduling order required “Any motion to amend the
pleadings or add parties shall be filgallater than October 6, 2017ECF No. 27
at 2. No*“good causkhas been shown to once again exaaadnorethe Court’s

scheduling orderFed. R. Civ. P. 16(b)(4).

ORDER ON MOTIONS FOR SUMMARY JUDGMENT 218

int

)ly be




10

11

12

13

14

15

16

17

18

18

20

In addition tobeing late and failing to state a claim for relief, Plaintiff's
claims against Officer Frantz obviously arise out ofdperative facts that the
parties briefed with respect to Officer Foo. As the Court found with Officer Foo
Plaintiff has not presented evidence from which a rational jury could find the fo
applied tohim was in excess of what would have been objectively reasonable
under the circumstances.

Accordingly, the Court concludes that the level of intrusion on Plaintiff's
person was minimal and there is no genuine issue of fact as to whether a
reasonable level of force was used. Tlang,further amendment of Plaintiff’s

complaints would be futile.

The Court has fully considered the claims in Plaintiff's Motion for Summalry

Judgmen{ECF No. 41)n deciding the issues presented in this Order. Plaintiff’s

Motion for Summary Judgment not only does not show with admissible evidenc

that judgment should be entered in favor of Plaintiff, it does not demonstrate an
disputed issue of material fact for trial. Accordingly, Plaintiffgims are
dismissed.
[ll.  Revocation of In Forma Pauperis Status
Pursuant to 28 U.S.C. § 1915(a)(3), “[a]n appeal may not be takerma
pauperisif the trial court certifies in writing that it is not taken in good faitfitie

good faith standard is an objective one, and good faith is demonstrated when &
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individual “seeks appellate review of any issue not frivolouSée Coppedge v.
United States369 U.S. 438, 448.962). For purposes of 28 U.S.C. § 1915, an
appeal is frivolous if it lacks any arguable basis in law or faletitzke v. Williams
490 U.S. 319, 3261989).

The Court finds that any appeal of this Order would not be taken in good
faith and would lack any arguable basis in law or fact. Accordingly, the Court
hereby revokes Plaintiff's forma pauperistatus. If Plaintiff seeks tgursue an
appeal, b must pay the requisite filing fee.

ACCORDINGLY, IT IS HEREBY ORDERED:
1. Defendants’ Motion for Summary JudgméBCF No. 33) is
GRANTED.

2. Plaintiff's Motion for Summary Judgment (ECF No. 41PENIED as

moot.
3. Plaintiff's claims against all Defendarase DISMISSED with
prejudice.

4. The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appea
this Order would not be taken in good faith and would lack any argual
basis in law or fact. Plainti#in forma pauperistatus is hereby

REVOKED .
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The District Court Executives directed to enter this Orddurnish copies to
the parties, and enter judgment in favor of Defendahit® deadlines, hearings
and trial date ar¢e ACATED. Each party to bear its own costs and expenses.

DATED March 30,2018

il
s, 0T

THOMAS O. RICE
ChiefUnited States District Judge
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