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State Farm Fire & Casualty Company

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Mar 16, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DOUGLAS CREEL and

ALEJANDRA CREEL NO: 2:16:CV-400-RMP
Plaintiffs, ORDER GRANTING
V. DEFENDANT’'S AND DENYING

PLAINTIFFS' MOTION FOR
STATE FARM FIRE & CASUALTY SUMMARY JUDGMENT
COMPANY,

Defendant

BEFORE THE COURT arerossmotions for summary judgment from
Plaintiffs Douglas and Alejandra Creel, ECF No. 42, and Defendant State Farn
and Casualty Company (“State Farm”), ECF No. 39. Having reviewed all subn
documents related to the motions and having heard oral argument from the pa
on February 28, 2018, the Court grants Defendant’s summary judgment motior
denies Plaintiffsmotion.
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BACKGROUND
Facts

Thefollowing facts are undisputed, unless otherwise noted.

On November 17, 201%arecordbreakingwindstormfelled a tree that
inflicted severelamage onthe house oPlaintiffs Alejandra and Douglas Cre#l
south SpokaneSeeECF No. 411 at 2-3. At the time of the stormhé Creels were
insured by State Faromder a homeowner’s insurance policy covedagage to
their dwelling (Coverage A) and to their personal property (“Coverage,&$
well asadditionalliving expenses (“Coverage C3p a result of their los€£CF Ne.
41-2 at 6-7; 415 at 9. Only the coverage for damage to the Creels’ dwelling
Coverage Ajs at issue in this lawsuit.

Thenight of the windstorm, the Creels entered into a contract with a

restoration contractor, Guardian Restoration (“Guardian”), to perform the repaif

1 The Court disregards claintisat State Farmmwes more to the Creels fasbestos
damage to their personal propeatyd for additional living expensegcause those
claims were raised for the first timefaintiffs’ response to Defendant’s motion
for summary judgmerdand are not present in their amended compl&eeECF
Nos. 33;43 at 3, 7 Indeed, at his deposon, Mr. Creel stated that their dispute
with State Farm concertige settlement of the Creels’ structural damage claim
only, and not their claim for loss of contentsCF No. 415 at 8. The Court also
disregards the Creels’ assertion of emotional distress damages, which are not
pleaded in their Amended Complaif@ompareECF No. 43 at 3 (claiming
emotional distress damages in response to Defendant’'s summary judgment mq
with ECF Na 33 (Amended Complaint).

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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their house ECF No. 415 at 45. Mr. Creel reported the loss to State Farm the
following morning. ECF No. 45 at 6. StateFarm accepted the Creels’ claim.

A State Farm adjustanspected th@ropertyon November 22, 2015ndon

or around December 4, 2015, made an initial estimate of the loss associated with the

structural damage to the houdeCF No41-2 at 2-3.

The Creels’ policy through State Farm insured the “cost to repair or replace

with similar construction and for the same use . . . the damaged plagfpobperty .
... ECF No41-17 at 2 The policyfurtherprovided that:

(1) until actual repair or replacement is completed, [State Farm] will
pay only the actual cash value at the time of the loss of the applicable
limit of liability shown in the Declarations, not to exceed the cost to
repair or replace the damaged part of the property;

(2) when the repair or replacement is actually completed [State
Farm] will pay the covered additional amount [the insjactually and
necessarily speffs] to repair or replace the damaged part of the
property, or an amount up to the applicable limit of liability shown in
the Declarations, whichever is less;

(3) to receive anydditional payments on a replacement cost basis,
[the insured] must complete the actual repair or replacement of the
damaged part of the property within two years dfterdate of loss, and
notify [State Farmithin 30 days after the work has been congalet

ECF No. 4117 at 2.
It is undisputed that State Farm paid the Creels for the replacement and
of the damaged property, rather than the actual cash value of the property, whi

would have included depreciation. ECF M&2 at12-13. State Farm avers that it

paid replacement cost to the Creels becaus€rtbelsimmediatelyretained a

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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contractorto perform the worland represented throughout the claims adjustmen
process that theintentionwas to repair the propertyd.

State Farns structural damage claim poli¢yrther bound the insuré¢o
provide the insured “with a detailed estimate of the scope of the damage and ¢
repairs.” ECF No. 4B at 1. In a document explaining thalicy, State Farm
informed the Creels:

If you select a contractor whose estimate is the same as or lawer t

our estimate, based on the same scope of damages, we will pay based

upon their estimate. If your contractor’s estimate is higher than ours,

you 'should contact your claim representatgor to beginning

repairs.

ECF No. 4618 at 1.

By December 30, 2015, Guardian estimated the total cost to restore the
dwelling as $330,82987 ECF No. 4114. State Farrmitially estimate $95,512.95
in damage to the dwelling under Coverage A aad the Creels that amount on
December 4, 2015ECF No. 412 at 2-3, 7. According toState Farns adjustor, tle
initial Coverage Apayment covered the damag@parent during State Farm’s first
visual inspection of the premises. ECF No-244t 3. Guardan next supplied an
estimate to the Creels and State Farm that included $73,936.76 in demolition &
asbestos removalA State Farm adjuster met with a representative of Guardian

January 28, 2016, to inspect the property with respect to Guardianatest

Subsequently, on February 1, 2016, State Farm paid the Creels an additional

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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$81,769.11 under Coverage A for asbestos abatement, demalittbestimate
revisions. ECF No41-2 at 46, 8

FromMarchuntil June 2016State Farm and Guardian went back and forth
with estimates regarding tltemprehensive replacemeaastfor the damaged

portions of theCreels’ house. In April 2016, State Farm engaged an engineer t(

provide a “structural engineering opinion regardingekient of repairs necessary {

restore the home .. ..” ECF No.-48. By June 17, 2016, State Farm updated it$

estimate t&$208,756.240 repair the damage the dwelling, and paid the Creels tl
difference between that estimate and its previousasti ECF No. 415 at 7. State
Farm also requested that the Creels begin construction at that time. ECF5\aL. 4
7. As of late June 2016, State Farm’s estimate of comprehensive repair cost W
approximately $122,000 less than Guardian’s estima@¥: Eos. 1413 and 1414.
Around June 2016, Ms. Creel casually encountered an agent from the loq
State Farm office while both women were pursuing a hobby; after hearing Ms.
Creel's frustrations regarding what she perce@ga stalledadjustment procest)e
agent suggested to the Creels two alternative contractors to contact for repair
estimates. ECF No. 44 at 7. Mr. Creel contacted one of the two businesses,
Capstone Constructiddo., Inc.(“Capstone”) and asked for an estimate to repair
their property.ld. On July 1, 2016 he Creelsnformed State Farm that they had
parted ways with Guardian and selected Capstone asdahtration contractor.

Among other items, the contract between the CreaalisCapstonprovided

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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The scope of repaithat is or will be prepared will be a fair assessment

of the work that needs to be performed. Should additional work be

needed or wanted, CAPSTONE will either work with the CUSTOMER

to produce a change order reflecting the additions, or contact the

CUSTOMER’S insurance company to process a supplemental

Insurance claim.
ECF No. 4115 at 6(capitalization in original).

State Farm and Capstowent back and forth regarding estimates throughg
July and August 2L State Farm accepted in full Capstone’s final estimate, dat
September 14, 2016, in the amount of $208,39 and paid the Creela additional
$73,173.42 on September 29, 2016, to cover the difference between the Capsit
estimate and the amount St&trm had previously paifor a total of $208,093.39
in payments Capstone’s estimatattested that the $208,093.39 was “sufficient f
[Capstone] to do the restoration or repairs barring any unforeseen damage or 1
work discovered during the coursework.” ECF No. 4115.

Meanwhile, @ September 1, 2016, the Creels entered a contract to purch

differenthouse in Spokane, andithout telling State Farm or Capstotiggy sold

the house damaged by the windstorm “ais’September 22, 201&CF No. 415

ut

ed

one

r

1eeded

ase a

at2-3. On September 17, 2016, a few days before the sale of the damaged hause

closed, an Oregehased Public Adjuster, Paul Moreland, inspectegtbperty
Onapproximately October 7, 2016, Mr. Creel advised Capstone that they
sold theproperty and would not be proceeding with testoration. ECF No. 415

at 5 On October 13, 2016, Mr. Moreland sent to State Farm his estimiatalof

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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damage to the Creels’ former house in the amoudd ©8,126.45.Also that month,
in a separate case that both counsel in this matter were litigating at the time, it

became clear that Mr. Moreland was not licensed as a Public Adjuster in 2016

in

Washington State. On October 27, 2016, the Creels’ counsel notified State Farm

that he had been retainedrépresent the Creels in their claim and tat
Moreland would ndonger act as their Public Adjuster in the matter. ECFI0¢.
at 1. However, the Creels continue to rely on Mr. Moreland’s estimate to supp(
their claims in this lawsuit.

The Creels filed the present lawsuit on November 10, 2016, claiming to
“‘own,” in the present tense, the real property at issue in their cl&s=ECF Nos.
1 at2 (Complaint filed on November 10, 2016); 33 at 2 (Amended Complaint filg
on May 17, 2017) State Farnkearned of the Creels’ sale of the house during the
course of discoveryOn September 27, 2017, following a deposition ofState
Farmteam manager who was involved in the Creels’ claim in which the Creels’
attorney questioned the omission of track lighting from the Capstone estimate,
Farmpaidthe Creels an additional $476.F the cost of replacing track lighting.
ECF No. 413. To date, State Farimspaid the Creal $259,281.0lunder
Coverage Aless their policy deductible, for structuddmage to theiformer

dwelling. Id.

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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LEGAL STANDARD

Summary judgment is appropriate when “the movant shows that there is
genuine dispute as to any material fact that the movant is entitled to judgment
matter of law.” Fed. R. Civ. P. 56(&gealso Celotex Corp. v. Catred77 U.S.
317, 322 (1986). A genuine dispute exists where “the evidence is such that a
reasonable jury could return a verdict for the nonmoving pafnderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A fact is material if it “might affec
the outcome of the suit under the governing laid.” “Factual disputes that are
irrelevant or unnecessary will not be countettl”

The moving party bears the initial burden of demonstrating the absence (¢
genuine issuefanaterial fact. SeeCelotex 477 U.Sat 323 If the moving party
meetshis challenge, the burden shifts to the moring party td'set out specific

facts showing a genuine issue for tfiddl. at 324 (internal quotations omitted)

non-movant’s bald assertions or a mere scintilla of evidence in his favor are bot

insufficient to withstand summary judgmen&.T.C. v. Stefanchjib59 F.3d 924,

929 (9th Cir. 2009). In deciding a motion for summary judgment, the court mus
construe the evidence and draw all reasonable inferences in the light most favc
to the nonmoving partyT.W. Elec. SeryInc. v. Pacific Electric Contractors Ass’n

809 F.2d 626, 6312 (9th Cir. 1987)

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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JURISDICTION

This matter is before the Court on diversity jurisdictaith an allegation at
the outset of the case that approximately $169,321.71 is in controd&$y.S.C. 8
1332 ECF No. 11.

DISCUSSION

Defendanimoves for summary judgment dismissal of Plaintift@mplaint in
full, whereas Plaintiffs state in their motion that tisegksummary judgment in
their favor on theiclaims under thénsurance Fair Conduct ACIFCA”), the
Washington Consumer Protection Act (“CPA”), and all of the breach of contrac
claims exceptthe claim for underpayment of approximat$is0,000 on the
structure of their former residencBeeECF Nos. 42 at 2; 52 at Several
characterizations of the claims process and outcome are common to all of the
The Creels maintain that the claims adjustment process was unnecessayily slo
unpredictable, and hostile to their initial selection of a contractor. They also clg
that the scope of damage that State Farm determined in its final estimate shou
resulted in approximately $150,000 more in compensation to the Creels for the
damage to their former house.

State Farm, by contragmphasizes that State Farm engaged with Plaintiff
from the momenthatPlaintiffs reported the loss with the understanding that
Plaintiffs intended to repair the houvisieerefore, State Farm paid replacement cog

rather than actual cash valuéhich would have hadepreciation deducted

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT~9
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Moreover,State Farm accepted in full Capstone’s estimate with the dénatat
supplemental estimates could be generated to account for any unforeseen iten|
Stak Farm posits that by paying Plaintiffs the full amount that Plaintiffs’ contrag

agreed was necessary to repair the house, barring unforeseen damages that ¢

addressed through revised estimates, the insurer satisfied the terms of Plaintiff
policy.

The Court addresses each type of claim in turn.

Insurance Fair Conduct Act Claim

IFCA creates a cause of action #ofirstparty insuredvhose insurer
“‘unreasonably denied a claim for coverage or payment of benefits . . . .” RCW
48.30.015(1). An insurer may be liable under IFCA only for damages that are

proximately caused by the unreasonable denial of a cldesSchreib v. Am.
Family Ins. Co,.129 F.Supp.3d 1129, 1137 (W.D. Wash. 2015).
Plaintiffs’ IFCA clains arebased on their allegations that Defendant fell sh

of its obligatiors under Washington insurance regulations, including adequately

tor

ould be

S

ort

explaining Plaintiffs’ rights or benefits under their policy, communicating promptly

with Plaintiffs, and processing Plaintiffs’ claims without undieday. Plaintiffs
further maintain that Defendant violated IFCA’s implementing regulations by
compelling Plaintiffs to initiate litigation to recover the amounts due under the

insurance policy.SeeWAC § 28430-330(7).

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT- 10
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Defendants argue that State Farm’s award of benefits in September 201¢
open the possibility that unforeseen damages could be discovered in the resto
processand remediedout thatPlaintiffs’ sale of the houserestalled the possibility
of evaluating the sufficiency of Defendant’s payment.

The Washington Supreme Court’s recent decisidPeirezCrisantos v. State
Farm Fire and Casualty Cp187 Wn.2d 669, 68@5 (2017), firmly established th3
IFCA does notreate an independent cause of action for alleged regulatory
violations. Any IFCA cause of actiobased on agulatory violation also must
entail an unreasonable denial of benefits by the inslderOther courts
considering the reasonableness of an insurer’s denial of benefits have based tl
summary judgmerdetermination onvhethert is beyond dispute that an insurer
knew at the time¢hatit made its offer to settle the claim that the value of the clair

was much higher and/or that the payment amount was not based on alilEason

evaluation of the facts arfdiould not compensate the insured for the loss at issuge.

Morella v. Safeco Ins. Co. of |IR013 U.SDist. LEXIS 53255*12, 2013 WL
1562032 *3 (W.D. Wash. Apr. 12, 2013holding that an insurer’s offer was an
unreasonable denial of benefits wheneaiued the insured’s claim internally
between $11,194.80 and $15,694.80 but offered only $1,500 to settle the claim
The questioaposed bythe parties’ crosmotionsarewhetherState Farm'’s

September 2016 payment to the Creels to resolve their claim for structural dan

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT~ 11
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to their dwelling was unreasonable as a matter of law, or, alternativelypotvas
unreasonable as a matter of law.

The Courtconcludes that there was noreasonabledenial of benefiten this

case State Farm paid the Creels the full amount that the Creels’ contractor asserted

thatit would cost to repair the Creels’ house. There is no dispute that the Creels
accepted State Farm’s payment without qualifosaéind that the Creels’ own
contractor had agreed to perform the work necessary to repair the house for the
amountthat State Farmpaid Moreover, when presented with the issue of track
lighting as amissing line itemn the course of this lawsuthereis no dispute that
State Farm promptly paid the Creels more money to remedy that oversight.
Plaintiffs contendhatmaterial disputes of faeixist as totie insurer’s
apparenbversight withrespect to track lightingvhich the insurer promptly
remediedupon being alerted to the defigior errors regardingthe cost of repair as
based on Mr. Moreland’s estimata the replacement afpenrcell insulation rather
than closeetell insulation However, the Court finds that there arenmaterial
disputes of fact regarding whether Defendant unreasonably demeerage
Ratherthe evidence supports one conclusibie extended reconciliation process
between State Farm and Guardian and lz#erveen State Farm afhpstone
amounted to an effort “to compensate the insured for the loss at istarelfa,

2013 U.S. Dist. LEXIS 53255, *10.

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT~ 12
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Therefore, the Court finds that summary judgment for State Farm on the
claimsis appropriate.

Washington Consumer Protection Act Claim

To prevail on a claim under the CPA, a plaintiff must demonstrate five
elements(1) an unfair or deceptive act or practice; (2) that occurred in trade or
commerce; (3) results in an impact to the public interest; (4) injures the plaintiff
his or her bainess or property; and (5) causes the injuries at i$dargman Ridge

Training Stables, Inc. v. Safeco Title Ins. A®5 Wn.2d 778, 780 (Wash. 1986).

“[A] denial of coverage, although incorrect, based on reasonable conduct of the

insurer does not catitute an unfair trade practicel’eingang v. Pierce County
Medical Bureay 131 Wn.2d 133, 155 (Wash. 199 However,the Washington
State Supreme Court has fousndolation of WAC 8§ 28430-330to “constitute a
per seunfairtrade practice by virtue dfie legislative declaration in [Rev. Code
Wash.] 19.86.170.Indus. Indem. Co. v. Kallevid14 Wn.2d 90,7923 (Wash.
1990). Plaintiffs allege that Defendant violated subsection (7) of 838330,

definingthe practice of compellingn insured to initiate or submit to litigation to

recover a amount due under the policy as an unfair or deceptive act or practice.

Viewing the pleadings and accompanying materials in the light most favg
to Plaintiffs, Plaintiffs neither gify anylosses that would qualify as damages
under the CPAnor allege any actions by State Farm that amount to an unfair ot

deceptive trade practicd he Court further finds no material issue of fact that Sta

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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Farm compelled the Creels to resort to litigatomdgcover the amount to which the
wereentitled under the policyApproximately two months before the Creels
initiated this litigation, the Creels received the amdhbattheir contractor estimate
as thefull sum required to repair the residendéneCreels have not come forth wit
evidence to show that they were entitled tahatthere is a question of fasthether
they were entitled to, anything more under their poli€ierefore, the Court finds
that summary judgment for State Farm on the CPA claim is appropriate.

Breach of Contract Claims

A plaintiff claiming breach of contract “must prove that a valid agreement
existed between the parties, the agreement was breached, and the plaintiff wa
damaged.”Univ. of Wash. v. Gov’'t Emps. Ins. CBOOWN. App. 455, 467 (Wash.
Div. 1 2017) (citingLehrer v. Dep’t of Soc. & Health Sery&01 Wn. App. 509, 514
(Wash. 2000)). Under Washington law, interpretation of an insurance policy is
guestion of law, and the court must construe the policy as a whdlgive each
clause force and effecOverton v. Consolidated Ins. Cd45 Wn.2d 417 (Wash.
2002).

Plaintiffs argue that State Farm abdicated their responsibility to reconcile
each line item of structural damage, the difference between their estimate and
Capstone’sstimate Plaintiffs continue that, as a result, Defendant’s final
settlement of the claim with Plaintiffs did not cover all of the repair work that

Defendant itself had identified as needed. Defendant resguaids lineby-line

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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reconciliation was unnecessary by September 2016 because the efforts betwe
Farm and Capstone over July and August 2016 had deterthimagreedupon
scopeof work required to restore the house

The undisputed facts establish ttia terms of Rlintiffs’ coverageprovided

pn State

for the “cost to repair or replace with similar construction and for the same use|. . .

the damaged part of property . . . .” ECF NoJl1Z1at 1. Plaintiffs accepted the
payment for the amount that Capstone had agreed ta tleeRiaintiffs’ former
house subject to unforeseen damages that became apparent in the process of

Plaintiffs suggest that they switched contractors to a contractor that had |
suggested by State Farm as a means of expediting what Plaintiffs considered t
sluggish claims adjustment procestowever, Plaintiffs do not show how this fact
Is material to any of their claintg to their breach of contract claim in particular
There is no disputm the recordhat Plaintiffs had entered their own agreement w
Capstonehad presented Capse to State Farm as Plainsiftontractorand were
privy to the Capstone estimate that State Farm used as a basis for their final
adjustment in September 2016.

In addiion, Plaintiffs have presented no theory to the Court as to how
Defendant might have breached the insurance contract by declining to pay the
amount of Guardian’s higher estimatgdy failing to adequately explain Plaintiffs
coverage to them, evefthe Court were to assume that there was such a failure

Plaintiffs accepted State Farm’s payment for replacement costreya@lreadyhad

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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sold their houseather than notifying State Farm that they waubd be repairing
the premises. Plaintiffs émallowed a Public Adjuster, who was not a contraotor
a licensed adjuster in Washingta@a submit to State Farm an alternat@remuch
higher estimate for the cost to repair the house, appaesdtyambiguous request
for more compensation. Viewing these facts in the light most favorable to Plain
the Court finds thahere is nanaterialdisputefact thatState Farm did not breach
thar duties under the contractherefore, the Court finds that summary judgment
for State Farm on the breach of contract claims is appropriate.
Accordingly,IT ISHEREBY ORDERED:
1. Plaintiffs’ Motion for Partial Summary JudgmeBCF No. 42, is
DENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 39, is
GRANTED.
3. Judgment shall be entered for Defendant.
4. Any pending motions al@ENIED ASMOOQOT, and all upcoming
hearings and deadlines &€RICKEN.
The District Court Clerk is directed to enter this Orgheoyide copies to
counselenter judgment as directeahdclose the case.
DATED March 16, 2018
s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States Districtutige

ORDERGRANTING DEFENDANT'S AND DENYING PLAINTIFFS’
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