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UNITED STATES DISTRICT COURT | |
EASTERN DISTRICT OF WASHINGTON
JENNIFER C., No. 2:16-cv-00426-FVS
Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND DENYING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY, ECF Nos. 19, 20
Defendant.
BEFORE THE COURT are the padiecross-motions for summary
judgment. ECF Nos. 19, 20. This matteas submitted foransideration without
oral argument. Plaintiff was represenbgdattorney R. Gary Ponti. Defendant
was represented by Special Assistant UnitedieStAttorney David J. Burdett. The
Court, having reviewed the administrative record and the parties’ briefing, is| fully

informed. For the reasons discusseldwePlaintiff's Motion, ECF No. 19, is
granted and Defendant’'s MotipECF No. 20, is denied.
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Jennifer C. (“Plaintiff”) filed for dishility insurance benefits (“DIB”) and

for supplemental security income (“SS6Hh May 1, 2012. Tr. 81, 231, 241, 247.

Plaintiff alleged an onset date of Augds®?008. Tr. 81, 231, 241. Benefits were

denied initially, Tr.181-84, and upon metsideration, Tr. 190-91. Plaintiff

appeared at a hearing bef@n administrative law glge (ALJ) on April 24, 2014,

Tr. 73-144. On January 16, 2015, the ALadidd Plaintiff's claim, Tr. 55-64, an
the Appeals Council denied review. Tr. 29- The matter is now before this
Court pursuant to 42 U.S.C. 8§ 405(g); 1383(c)(3).

BACKGROUND

The facts of the case are setlfiart the administrative hearing and

transcripts, the ALJ’s decision, and threefs of Plaintiff and the Commissioner,

and are therefore only summarized here.
Plaintiff was 32 years old at the timéthe hearing. Tr. 125. She was a
third-grade teacher. Tt03. In 2007, her uterus was punctured during a

pregnancy termination. Tt02. She continued to hakiealth problems afterwa

and stopped teaching. Tr. 103. Shesesre dysmenorrhea and endometriosi

Tr. 109. She testified she bleeds 12-1%sdaer month. Tr. 109. When she is
bleeding, she is bedridden and in seymm®. Tr. 109. She has S.I. joint
dysfunction of both sides and myosclerosis. 99. She wears an S.1. belt 23

hours a day. Tr. 99. She has had leg pace she was a child and it has gottg
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worse. Tr. 120-21. She has trouble getslegp sometimes due to leg pain. T
121.
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orbssed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial eviaeri means “relevarevidence that a
reasonable mind might accept asqdee to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanari253 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than ¢
rational interpretation, [theourt] must uphold the ALJ’s findings if they are
supported by inferences reasblyadrawn from the record.Molina v.Astrue,674

F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
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ALJ’s decision on account of an error that is harmlegs.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS

A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1383)(3)(A). Second, the claimant’s

impairment must be “of such severity tlna is not only unable to do his previous

work[,] but cannot, considering his age, edition, and work experience, engagg in

any other kind of substantial gainful wonrlich exists in the national economy
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner

considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
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416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’'s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg
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the claimant’s “residual functional capacityResidual functional capacity (RFC
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabdé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfomg past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 8804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s {
education and past work expemen 20 C.F.R. 8304.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
Commissioner must find that the claimas not disabled. 20 C.F.R. 88

404.1520(g)(1); 416.920(g)(1). If the claimannhot capable of adjusting to oth
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work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts thbe Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.920(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS

At step one, the ALJ found Plaintiff faot engaged in substantial gainfu
activity since August 1, 2008, d¢lalleged onset date. Tr. 57. At step two, the
found Plaintiff has the following sevemapairments: endomebsis/dysmenorrhe
and bilateral Sl joint dysfunctiowith radiculopathy. Tr. 57. At step three, the
ALJ found that Plaintiff does not haa& impairment or combination of
impairments that meets or medically equbksseverity of a lied impairment. T
58. The ALJ then found Plaintiff has thesidual functional capacity to perform
light work with the followng additional limitations:

[T]he claimant could sit, standnd walk for up to 6 hours each in an

8 hour workday for up to 1 hour wibut interruption. The claimant

could frequently use both uppertemities for reaching, handling,

fingering and feeling and both lowextremities for frequent foot

controls. She could occasionally climb ladders/ropes/scaffolds and
frequently climb stairs/ramps, balanstoop, kneel, crouch, crawl,
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operate a motor vehiclege exposed to extreme temperatures and

work around moving mechanical partghe claimant could also have

frequent exposure to humidity, vibrat®and dust, odors, and gases.
Tr. 59.

At step four, the ALJ found Plaintiff isapable of performing past relevaf
work as an elementary school teaglime attendant, waitress, and nursery
school attendant. Tr. 62. Alternatiyghfter considering the testimony of a
vocational expert and Plaintiff's agejueation, work expgence, and residual
functional capacity, the ALJ found there atber jobs that exist in significant
numbers in the national economy thaiRliff can perform, such as cleaner
housekeeping, storage facility rental cleakd sales attendant. Tr. 63. Therefq
at step five, the ALJ concluded thaaPiiff has not been under a disability, as
defined in the Social Security Act, froAugust 1, 2008, through the date of thg
decision. Tr. 64,

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
disability benefits under Titl# and supplemental sedtyrincome benefits under
Title XVI of the Social Security Act. HENo. 19. Plaintiff raises one issue for
review: whether the ALJ iproperly rejected a portion of the medical opinion

Robert Betz, M.D. ECF No. 19 at 7-10.

DISCUSSION
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Plaintiff contends the ALJ impropgrtejected a portion of the medical
opinion of Robert BetaV.D. ECF No. 19 at 7-10Dr. Betz has been Plaintiff's

treating obstetrician/gynecologishse 2008 and completed numerous DSHS

assessments and evaluations. In Aug068, Dr. Betz diagnosed pelvic pain and

metrorrhagia, indicated Plaintiff'soaditions caused a moderate to marked
interference with her ability to work, amgined Plaintiff was limited to sedenta

work. Tr. 431. On August 27, 2008,.Betz performed a hysteroscopy and

ry

laparoscopy to remove adhess and ovarian cysts. Tr. 462. In January 2009, Dr.

Betz listed the same diagnoses and againegpPlaintiff was limited to sedentary

work.

In February 2010, Dr. Betz djaosed pelvic adhesions, possible
endometriosis, severe dysmeriea, and ovarian cyst3r. 423. He indicated
Plaintiff's endometriosis and dysmenorrtezaused a marked eevere interferen

with her ability to work and noted she wastricted in all areas except balancir

and perhaps sitting when she has severe dysmenorrhelgiompaén. Tr. 423. Dr.

Betz opined Plaintiff was capable of lighiork “except wheraffected [with]
above.” Tr. 423. To improve engyability, Dr. Betz reommended laparoscop
followed by treatment to stop periodsr. 424. In March 2010, Plaintiff

underwent a second laparoscopy. Tr. 500.
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In September 2010, Dr. Betz reported Plaintiff could stand for two to tk
hours, sit for five to six hours, andtlten pounds occasionally and five pounds
frequently. Tr. 419. Similarly, in December 2010, DrtBapined Plaintiff coulg
stand for two hours in and eight-hour workydsit for six hours in an eight-hour|

work day, and lift 15 pounds occasionadligd ten pounds frequently. Tr. 417.

In February 2012, Dr. Betz found Plaffis work function was impaired by

her physical condition, but she could stéodsix hours, sit for prolonged periods

with occasional pushing and pulling, and could sit for most of the day with w
or standing for brief periods. Tr. 41%he could lift a maximum of 20 pounds
frequently lift or carry ten poundsTr. 415. Dr. Betz noted:
Patient is fairly functional at prest. She is dependent on narcotic
pain medication for pain conlftoShe may have intermittent
debilitating pain. She suffers from aaty + it is worsened by stress.
She needs ongoing medical care + sug®n to remain functional.
She needs further wotkp for her leg pain.

Tr. 416.

In January 2014, Dr. Betz noted tadrad been multiple attempts with

medication to treat Plaintiff's endometriesbut she had not tolerated them. Tr.

692. She had surgery in August 2008 Bfatch 2010. Tr. 462, 500, 692. Dr.

Betz opined that Plaintiff is incapacitatea g@ven to ten days each month and
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unable to work during that period. Tr. 692-94. He also noted another attempt to

reduce symptoms through medicatioifr. 694.
There are three types of physiciaf(g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant

(examining physicians); and (3) those wiether examine ndreat the claimant

1Dr. Betz also preparedietter and updated Mical Source Statement dated April

21, 2015, which was submitted to the &pis Council but not reviewed by the
ALJ. Tr. 21. Inthat lette Dr. Betz indicated Plairffihad “settled into a routine

which works fairly well for her endometriogigin except at the time of her peri

od.

At that time she continues to be disabied3-5 days each month. While she ig on

her menstrual cycle she is bed bound dygain. This is consistent and happens
every month.” Tr. 21. The 2015 opinitnom Dr. Betz is properly considered hy
the Court, although it is noted the wardiof the letter suggests it may pertain {o
the period after the ALJ’s decisiokee Brewes v. Comm’r of Soc. Sec. Admin.

682 F.3d 1157, 1159-60 (9th Cir. 2012) (“\WWeld that when a claimant submits

evidence for the first time to the Appeals Council, which considers that evidence in

denying review of the ALJ’s decisiothe new evidence is part of the
administrative record, which the district court must consider in determining

whether the Commissioner’s decisiorsigported by substantial evidence.”).

ORDER- 11
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but who review the claimant’s filemonexamining or reviewing physicians).”
Holohan v. Massanar246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).
“Generally, a treating physician’s opiniornrgas more weight than an examining
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ may
reject it only by offering “clear anconvincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Admiv54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o}
examining doctor’s opinion is contrackct by another doctor’s opinion, an ALJ
may only reject it by providing specific diegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81

F.3d 821, 830-31 (9th Cir. 1995)).
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The ALJ gave great weight to Dr. 8&s findings that Plaintiff could do
light work, and little weight to the earliassessments that Plaintiff was limited
sedentary work. Tr. 61. The ALJ foutitht Dr. Betz’'s teatment notes, the
medical evidence of record, and the agsesd of the medicaxpert, Dr. Francis
support Dr. Betz's assessment that Ritdirs limited to light work. Tr. 61.
Plaintiff does not dispute this finding. ECF No. 19 at 7-10.

However, the ALJ gave littleveight to Dr. Betz'pinion that Plaintiff is

incapacitated for seven to ten days each momt. 61. The Al gave this portign

of Dr. Betz’s opinion no weight “becausige record does not show that the
claimant would be completely unablevwwork during her period. No doctor has
noted complete incapacity in the claimaritsatment notes.” Tr. 61. Plaintiff
contends the ALJ failed to give adequatsght to Dr. Betz’s opinion that she is
incapacitated for seven to ten dayslemonth. ECF No. 19 at 7-10.

First, the ALJ found the record does not show that Plaintiff would be
completely unable to work during her peti Tr. 61. An ALJ may discredit a
treating physician’s opinion that is umpgorted by the record as a whole or by
objective medical findingsBatson v. Comm’r, Soc. Sec. Adm8%9 F.3d 1190,
1195 (9th Cir. 2004). However, the A not address or discuss numerous

medical records suggesting Plaintiff mag unable to work during her period.

During a psychological evaluation in April 2010, Plaintiff told Dr. Rubin she has
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not worked since January 2009 becausabofominal pain and endometriosis.

440. She reported feeling well enough takvat her father’s business about two

out of every seven days. Tr. 400. Angust 2010, Plaintiff's abdominal pain was

Tr.

constant and “out of control.” Tr. 48®espite taking Lupron to stop her periods,

she was bleeding and had terrible pain. Tr. 483. She was losing weight because

she did not feel well enough éat or cook. Tr. 483.

By November 2010, she was still blésgldespite a second dose of Luprpn

and was having bad, painful cramps vh#r periods. Tr. 480. In December 2010,

she stated she did not want to be depende narcotics but was having signific

pain. Tr. 476. She had only three daythaut bleeding in the past three weeks.

Tr. 476. At another psychological evdioa in March 2011, she told Dr. Rubin
she spent the day at home checking vomiéfor her father’s business, doing
paperwork, and scheduling. Tr. 394. Skwild also lay down during the day.
394. Dr. Rubin noted she lacked the gyeand drive she used to have and col
not sustain the work effort for an eighttr day. Tr. 395. The same month, sh
reported daily chronic pelvic pain antenses two times per month to nurse
practitioner Dawn Meicher. Tr. 472. In April 2011, Ms. Meicher noted she h

extremely heavy menses and complainebeafig in pain. Tr. 611. In fact, she

had an overflow of her menstrual pad whiending forward for an injection. Tr.
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612. In December 2011, she was “redillyting” and her chronic pain and long
term use of medication was noted. Tr. 603.

In February 2012, Dr. Betz indicatdtat she experienced “intermittent
debilitating pain.” Tr. 416. He notesthe had longstanding endometriosis and

several surgeries to attempt to imprdnex condition, but none had given long

had

lasting relief. Tr. 468. She had been tegavith Lupron and other medicationg to

suppress ovarian function and her cycles they were not as successful as ho

for. Tr. 468. She required ongoing natic pain management. Tr. 468. In

January 2014, Dr. Betz noted Plaintiffisstory of “significant dysmenorrhea with

each and every period.” Tr. 709. Pldinteported “a lot of premenst[ru]al pain

ped

lasting about a week prior to period comamvn. Pain continues through period.

Period last 10 days last month. Usudilfs about a week of fairly comfortable

time then it starts over again.” Tr. 70Examination revealed tenderness in har

abdomen on palpation and palfpe nodules. Tr. 710. In March 2014, he note

abnormal bleeding had been increasing sim@lhad up to two periods per month.

Tr. 706. On exam, she@peared anxious and uncfortable, and there was
tenderness in her abdomal wall. Tr. 707.

The ALJ did not address these reand the overall pattern of pain,

treatments, and narcotic mediion suggested in the recordr. 57-62. In fact, the

ALJ’s did not cite any evidence supfping the determination that the overall
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record does not support Dr. Betz’'s conans. “The ALJ must do more than o
[her] conclusions. [She] must set fofkier] own interpretations and explain wh
they, rather than the doctors’, are corredrhbrey v. Bower849 F.2d 418, 421-
22 (9th Cir. 1988). The ALJ’s findinig conclusory and overlooks significant
evidence in the record reasonably supporting Dr. Betz’s opinion.

Second, the ALJ found no doctor noteangbete incapacity in Plaintiff's
treatment notes. Tr. 61. Neither theJAhor the Defendant provide any author
identifying this as a lagmate reason for rejecting the opinion of a treating
provider, and the Court finds none. Tr. &CF No. 20 at 2-6. As Plaintiff note
Dr. Betz’s office visit notes actually do cairt references to symptoms so seve
that Plaintiff may be incapacitated duringr period. ECF No. 19 at 8-9 (citing
706-15);see alsalr. 480 (“bad painful cramps with periods”), Tr. 483 (“pain iS
of control”), Tr. 709 (“a lot of premen{al] pain” and medication change “to
hopefully make her more futional”). To the extent the ALJ intended to suggé
Dr. Betz’s finding is not supported by the recaee Batson359 F.3d at 1195
(finding an ALJ may discredit a treag) physician opinion that is unsupported |
the record as a whole), the Court concludes Dr. Betz's treatment notes and
notes in the record include findings which reasonably support Dr. Betz’'s
assessment of intermittent pmds of incapacity, as discussagpra Neither the

ALJ nor the Defendant address these notes with specificity or identify any
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contradictory evidenceSee Rodriguez v. Bowes6 F.2d 759,762 (9th Cir. 19§
(quotingEmbrey 849 F.2d at 421) (“Merely to state that a medical opinion is
supported by enough objectifiadings ‘does not achieve the level of specificit
our prior cases have required.”).
The ALJ’s finding regarding Dr. Betzigpinion that Plaintiff is incapacitaf
for seven to ten days peronth does not meet the standard of “setting out a
detailed and thorough summary of thets and conflicting clinical evidence,
stating [her] interpretation #neof, and making findingsMagallanes v. Bowen
881 F.2d 747, 751 (9th Cir. 1989) (quoti@gtton v. Bowen/99 F.2d 1403, 140
(9th Cir. 1986)). The ALJ pointed tw evidence in the clinical record
contradicting Dr. Betz’s opinionSeeTrevizo v. Berryhill871 F.3d 664, 677 (9t
Cir. 2017) Furthermore, no other physiciantire record discussed or specificg
contradicted Dr. Betz’'s opinion regardiRlaintiff's incapacity for seven to ten
days per month. Casaw requires a contradictory opinion from the consulting
physician and substantial evidence independgtiiat opinion in order to reject
conclusions of an exammy or treating physicianAndrews v. Shalalé3 F.3d
1035, 1039 (9th Cir. 1995). The only other physician opinions in the record
non-treating, non-examining opinionsf. Francis, the medical expert who
reviewed the record and answered interragegdout did not appear at the hear

and Dr. Koukol, a Disabilitypetermination Services physician who reviewed t
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record. Tr. 168-69, 827-37. The ALJ gayreat weight to the opinions of Dr.
Francis and Dr. Koukol, but neither .O¢rancis nor Dr. Koukol discussed Dr.
Betz's findings or commentesh the limitation regarding seven to ten days of
incapacity. Tr. 168-69, 836-37. Thus, not only did the ALJ fail to identify any
evidence inconsistent with Dr. Betz’s fimdi, the ALJ did not identify any medical
opinion contradicting Dr. Betz'’s findingThe ALJ therefore did not assign
appropriate weight to the opinion of tlmng-time treating specialist, Dr. Betz.
Based on the foregoing, the ALJ iroperly rejected the portion of Dr.
Betz's opinion assessing a limitation of sew@mten days per month of incapacity.
When there is harmful error, the cobas discretion to remand a case for
additional evidence and findings to award benefitsSmolen v. ChateB80 F.3d
1273, 1292 (9 Cir. 1996). An award of benefitaay be directed where the recprd
has been fully developed and wherdHlar administrative proceedings would
serve no useful purposéd. Courts have credited evwadce and remanded for af
award of benefits where (1) the ALJ hasefd to provide legally sufficient reasons
for rejecting such evidence, (2) ther® no outstanding issues that must be
resolved before a determination of digigbcan be made, and (3) it is clear from
the record that the ALJ would be requitedind the claimant disabled were suc¢h
evidence creditedld. (citing Rodriguez876 F.2d at 763 (crediting treating

physician’s uncontroverted tasony and awarding benefitsSwenson v. Sullivan,
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876 F.2d 683, 689 (9th Cir. 1989) (citath subjective symptom testimony and
awarding benefits)yarney v. Sec'’y of Health & Human Sendb9 F.2d 1396,
1401 (9th Cir.1988) (crediting subjae symptom testimony and awarding
benefits)). Since the ALJ's reasons @iscrediting a portion of Dr. Betz's opinig
were legally insufficient, the opinion shouté credited. Howeer, there is an
outstanding issue that must be resdlyvso the mattanust be remanded.

The vocational expert did not tég but completed interrogatories
propounded by the ALJ. Tr. 375-8The hypothetical contained in the
interrogatories did not include thenlitation assessed by [Betz which was
improperly rejected by the ALJ. Tr. 37&.the hypothetical to the vocational
expert does not include all of the claimia limitations, the expert’s testimony h
no evidentiary value to support a finding thia claimant can perform jobs in th
national economyDeLorme v. Sullivan924 F.2d 841, 850 (9th Cir. 1991);
Embrey 849 F.2d at 4235allant v. Heckler753 F.2d 1450, 1457 (9th Cir. 198
Because the evidence fronetliocational expert is sufficient once Dr. Betz's
opinion is credited, the record is ratly developed anthe matter must be

remanded for additional vocational esrte which takes into account all of
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Plaintiff's limitations? On remand, Dr. Betz's opiniashall be fully credited by
the ALJ consistent with this decisiand the ALJ shall further develop the
vocational evidence on that basis.
CONCLUSION

After reviewing the record and the Als findings, the Court concludes th
ALJ’s decision is not supported by sulmdial evidence and free of harmful lega
error. The ALJ failed to provide legalbufficient reasons supported by substal
evidence for rejecting Dr. Betz’s opinion tiRlaintiff is incapacitated for seven
ten days per month. Therefore, thetteramust be remanded. On remand, Dr.
Betz’s opinion shall be fully crediteahd the ALJ shalllevelop additional
evidence from the vocational expert cistent with this Court’s order.

Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff's Motion for Summaryudgment, ECF No. 19, is GRANTED.

2Without citing any authority, Plaintiff asserts, “Vocational experts traditionally

testify that an employee can miss up to 2 days a month before they will be

terminated.” ECF No. 19 at 10. Plafhdid not enter supplemental vocational

evidence supporting this assertion into rtheord and therefore there is no basis

upon which the Court can determine the vmrel impact of Dr. Betz’s limitatiol

once credited.
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2. Defendant’s Motion for Summarydgment, ECF No. 20, is DENIED.
3. An application for attorney fe@say be filed by ggarate motion.
The District Court Executive is directéalfile this Order and forward cop
to counsel. Judgment shall be entdredPlaintiff and the file shall bELOSED.
DATED June 1, 2018.
slFred Van Sickle

Fred Van Sickle
Senior United States District Judge
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