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SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ALEXANDER C. II, NO: 2:17-CV-00003-FVS

ORDER GRANTING DEFENDANT’S
Plaintiff, MOTION FOR SUMMARY
JUDGMENT AND DENYING
V. PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

Doc. 16

BEFORE THE COURT are the pis’ cross motions for summary
judgment. ECF Nos. 13 and 14. Thistteawas submitted for consideration
without oral argument. The plaintiff represented by Attorney D. James Tree.
The defendant is represented by Spe&saistant United States Attorney Jeffrey
R. McClain. The Court has reviewecdtadministrative record and the parties’

completed briefing and is fully informed-or the reasons discussed below, the
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courtGRANTS Defendant’s Motion for Summadudgment, ECF No. 14, and
DENIES Plaintiff's Motion for Summary Judgment, ECF No. 13.
JURISDICTION

Plaintiff Alexander Cole Il protectivglfiled for supplemental security
income on February 15, 2008, alleging an onset date of January 1, 1996. Tr. 1
Benefits were denied initially (Tr. 74-7@nhd upon reconsideration (Tr. 81-84).
Plaintiff requested a hearing beforeaministrative law judge (“ALJ”), which
was held before ALJ Jam®¢. Sherry on January 6, 2010r. 39-71. Plaintiff
was represented by counsel and testified at the heddngdn February 11, 2010
the ALJ denied benefits. Tr. 10-27. On June 1, 2012, the United States Distric
Court for the Eastern District of Whington granted Plaintiff’'s motion and
remanded the case for further proceedinbs.849-82. Plaintiff subsequently
appeared for a hearings beforeAlLarry Kennedy on bvember 12, 2015 and
May 19, 2016. Tr. 740-825. Plaintiff waepresented by counsel and testified at
the hearings via telephone from AmwHeights Correctional Facilityid. The
ALJ denied benefits on October 28, 201G. 668-702. The matter is now before
this court pursuant to 42 U.S.C. 8§ 1383(c)(3).

BACKGROUND
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The facts of the case are setlfiari the administrative hearing and
transcripts, the ALJ's decision, and threefs of Plaintiff and the Commissioner,
and will therefore only the most piment facts are summarized here.

Alexander Cole Il (“Plaintiff’) was 34 yas old at the time of the hearing in
November 2015. Tr. 766. He testified thatfinished the eleventh grade, and wa
in special education for all of his classaxsithe first grade. Tr. 766-67. Plaintiff
reports a history of childhood abuse. Tt4-15. He has no wotkistory. Tr. 713,
757. Plaintiff appeared for the hearings in November 2015 and May 2016 via
telephone from Airway Heights Correctional Hi#g. Tr. 744. He testified that he
worked for three to six hours in the kitehehile incarcerated. Tr. 760. Prior to
being incarcerated, Plaintiff reportdtht he was undergoing treatment for
schizophrenia and did not use drugs ekéepmarijuana. Tr. 759, 763-65.
Plaintiff testified that he couldn’t woriecause he has no work history, did not
graduate from high school, has a crimihatory, and has nerve damage in his
back that prevents him fromtiig over 50 pounds. Tr. 761-63.

Plaintiff alleges disability due to pshosis, antisocial personality disorder,
depression, obsessive-compulsive disonderye damage in fiback, and ADHD.
SeeTr. 126, 681. As noted by the ALhdareflected in the longitudinal record,
Plaintiff has an extensive history of palysstance abuse, during which he display

“altered mental status, worsening/plsosis, uncoopetiae behavior, and
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significant deterioration in ovall mental functioning.”Tr. 682. Over the course
of the record, Plaintiff has been gresed, at varying points in time, with
adjustment disorder; depression; antisigoe@sonality disorder; rule-out learning
disorder; rule-out cognitive disorder; psychotic disorder NOS; substance use
dependency/disorder (methamphetamineglabl, cannabis); obsessive compulsivg
disorder, and malingeringSeeTr. 318, 640, 683-92, 1517601, 1605-07, 1759.
However, the record does not incluadg @ocumented mental health treatment
since mid- 2013, and jail records frombiregary 2015 through March 2016 indicate
Plaintiff was only treated for physical problentseeTr. 1764, 2085, 2094-125,
2137-144.
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. 8 405(g). The scope of review under 8 405(
limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orlimsed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqdee to support a conclusionld. at 1159
(quotation and citation omitted). Stateffetiently, substantial evidence equates t{
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and

citation omitted). In determining whredr the standard has been satisfied, a
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reviewing court must consider the entieeord as a whole rather than searching
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the cowf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from the
record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢
court “may not reverse an ALJ’s decisionamtount of an error that is harmless.”
Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate
nondisability determination.’Id. at 1115 (quotation and citation omitted). The
party appealing the ALJ’s decision generdlgars the burden of establishing that
it was harmed.Shinseki v. Sander§56 U.S. 396, 409-10 (2009).

FIVE-STEP SEQUENTIAL EVALUATION PROCESS

A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the @dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinabl¢
physical or mental impairment which candagected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twelve
months.” 42 U.S.C. § 1382c(a)(3)(A). ¥ed, the claimant’s impairment must be

“of such severity that he is not onlyalie to do his previous work][,] but cannot,
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considering [his or her] age, educatiand work experiencengage in any other
kind of substantial gainful work which i%s in the national economy.” 42 U.S.C.
§ 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantisfies the above criteriaSee20 C.F.R. 8
416.920(a)(4)(i)-(v). At step one, the Comsioner considers the claimant’'s work
activity. 20 C.F.R. 8 416.920(a)(4)(i). Ifdkclaimant is engaged in “substantial
gainful activity,” the Commissioner must firtdat the claimant is not disabled. 20
C.F.R. § 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thommissioner considers the severity of the
claimant’'s impairment. 20 C.F.R. 8 416.92@4)(ii). If the claimant suffers from
“any impairment or combination of impairments which significantly limits [his or
her] physical or mental ability to do baswork activities,” the aalysis proceeds to
step three. 20 C.F.R. § 416.920(c). H thaimant’'s impairment does not satisfy
this severity threshold, however, the Coissioner must find that the claimant is
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoirssi to be so severe as to preclud

a person from engaging in substaingainful activity. 20 C.F.R. §
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416.920(a)(4)(iii). If the impairment is asvere or more severe than one of the
enumerated impairments, the Commissianest find the claimant disabled and
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrthe Commissioner must pause to assess
the claimant’s “residual functional capacityResidual functional capacity (RFC),
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedriher limitations, 20 C.F.R. 8
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant’s
RFC, the claimant is capabd¢ performing work that he or she has performed in
the past (past relevant work). 20 C.FgRt16.920(a)(4)(iv). If the claimant is
capable of performing past relevantnwahe Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 2)(f). If the claimant is incapable of
performing such work, the analgproceeds to step five.

At step five, the Commissioner considessether, in view of the claimant’s
RFC, the claimant is caplabof performing other work in the national economy.
20 C.F.R. § 416.920(@4)(v). In making this detenination, the Commissioner
must also consider vocational factors saslthe claimant’s age, education and

past work experience20 C.F.R. 8§ 416.920(a)(4)(v)f the claimant is capable of
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adjusting to other work, the Commissiomeust find that the claimant is not
disabled. 20 C.F.R. § 416.92)(1). If the claimant is not capable of adjusting to
other work, analysis concludes with a fingithat the claimant is disabled and is
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant is
capable of performing other work; and (2) such work “exists in significant
numbers in the national econorhy20 C.F.R. § 416.920(c)(2Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).

A finding of “disabled” does not ammatically qualify a claimant for
disability benefits.Bustamante v. Massana@62 F.3d 949, 954 (9th Cir. 2001).
When there is medical evidence ofigror alcohol addiction (“DAA”), the ALJ
must determine whether the DAA is a maikfactor contributing to the disability.
20 C.F.R. §416.935(a). Itike claimant’'s burden to @ve substance addiction is
not a contributing factor material to her disabiliyarra v. Astrue481 F.3d 742,
748 (9th Cir. 2007).

ALJ'S FINDINGS
At step one, the ALJ found Plaintiff faot engaged in substantial gainful

activity since February 15, 2008, the appiima date. Tr. 675. At step two, the
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ALJ found Plaintiff has the following severe impairments: Hepatitis C; learning
disorder vs. cognitive disorder vs. atien deficit hyperactivity disorder (ADHD);,
psychosis NOS vs. depressive disordett) wsychotic features; anxiety-related
disorder (obsessive-compulsive disorgersttraumatic features); personality
disorder; and drug and alcohol addictiorr. 675. At stepghree, the ALJ found
that Plaintiff’'s impairments, including ¢éhsubstance use disorders, meet Listing
12.09 with reference to sans 12.02, 12.03, 12.04, 12.G6)d 12.08, of 20 C.F.R.
Part 404, Subpt. P, App’x 1. Tr. 676lowever, the ALJ found that if Plaintiff
stopped the substance use, he would naetto have a sexe@impairment or
combination of impairments at step tvyt the impairments would not meet or
medically equal the severity of a listed infp@ent at step three. Tr. 679. The ALJ
then determined that if the Plaintiff stagpthe substance use, he would have the
RFC

to perform medium work as defiden 20 CFR 416.967(c). When the
claimant is not abusing substancescae perform simple, routine tasks and
follow short, simple instructions. Thetaimant can do work that needs little
or no judgment and canberm simple duties that can be learned on-the-jo
in a short period. The claimant reggs a work environment with minimal
supervisor contact. (Minimal contatwes not preclude all contact; rather, it
means contact does not occur regulaMjinimal contact also does not
preclude simple and superficial exolgas and it does not preclude being in
proximity to the supervisor). Theaimant can work in proximity to
coworkers but not in a cooperativeteam effort. The claimant requires a
work environment that requires no maein@n superficial interactions with
coworkers. The claimant requires artvenvironment that is predictable
and with few work setting change$he claimant requires a work
environment without public contact.
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Tr. 680-81. At step four, the ALJ found that Plaintiff has no past relevant work.
Tr. 693. At step five, the ALJ found thidtPlaintiff stopped substance abuse,
considering Plaintiff's age, education, stkexperience, and RFC, there would be a
significant number of jobs in the natidmeconomy that Plaintiff could perform,
such as industrial cleaner, hand paekagnd production assembler. Tr. 693.
Finally, the ALJ found that substance use disorder is a contributing factor material
to the determination of dibdity because Plaintiff woul not be disabled if he
stopped the substance use. Tr. 694. TimesALJ concluded that Plaintiff has not
been disabled within the raping of the Social Securi#ct at any time from the
date the application wasddd through the date of the decision. Tr. 694.
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision denying
him supplemental security income benefitgler Title XVI of the Social Security
Act. ECF No. 13. Plaintiff raises tliellowing issues for this Court’s review:
1. Whether the ALJ erred by finding substaruse was a factor material to the
finding of disability; and
2. Whether the ALJ erred by failing to develop the record.
DISCUSSION

A. DAA Analysis
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A social security claimant is not #tted to benefits “if alcoholism or drug

addiction would ... be a contributingdtor material to the Commissioner's
determination that the individual égssabled.” 42 U.S.C. § 423(d)(2)(C),
1382c(a)(3)(J). Therefore, when thesenedical evidence of drug or alcohol
addiction, the ALJ must conduct a DAAaysis and determine whether drug or
alcohol addiction is a material factavrtributing to the disability. 20 C.F.R. 88
404.1535(a), 416.935(a). In order to deteerwhether drug or alcohol addiction
is a material factor conbuting to the disability, the ALmust evaluate which of
the current physical and mental limitatiomeuld remain if the claimant stopped
using drugs or alcohol, then determwleether any or all of the remaining
limitations would be disablmp 20 C.F.R. 88 404.1535(R), 416.935(b)(2). If the
remaining limitations without DAA would stilbe disabling, then the claimant's
drug addiction or alcoholism is not a cohtriing factor material to his disability.
If the remaining limitations would not be disabling without DAA, then the
claimant's substance abuse is maternd benefits must be denigdarra v.
Astrue 481 F.3d 742, 747-48 (9th Cir. 2007). h& claimant bearthe burden of
proving that drug or alcohol addiction is raotontributing factor material to his
disability.” Id. at 748.

Here, the ALJ found substance use disorsl@rcontributing factor material

to the determination of disability. T873. Social Security Ruling (“SSR”) 13-2p,
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which explains the Commissioner’s poliog “the analysis of substance abuse (on
‘DAA’) in a case involving ceoccurring mental disorders;” directs, in pertinent
part, that “[w]e will find that DAA is not miarial to the determination of disability
and allow the claim if the recordfiglly developed and the evidence does not
establish that the claimant’s co-occurrimgntal disorders would improve to the
point of nondisability in the abseno€DAA.” SSR 13-2p (February 20, 2013),
available at2013 WL 621536 at *9. Plaintiff geradly contends that Plaintiff’s
“longitudinal history does not establistatthis mental disorders improve to the
point of non-disabilityin the absence of DAAY ECF No. 13 at 6-18.

As an initial matter, the Court notesathPlaintiff cites multiple individual

treatment records as suppfot his argument that the “longitudinal record” does

! Plaintiff notes that “[sJome of [Piatiff's] providers have opined that his
limitations would not resolve with sobtye” ECF No. 13 at 6 (citing Tr. 475,
640). Here, the ALJ extensively considered the opinions cited by Plaintiff and
granted both of them little weight to te&tent they reflect Plaintiff's functioning
absent substance use. Tr. 690-92. Plaintiff fails to specifically raise or challen
the ALJ’s consideration of any medical oins; thus, to the extent Plaintiff seeks
to rely on medical opinion evidence in sugpaf his argument, the Court declines

to address the issu&ee Carmickle533 F.3d at 1161 n.2.
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not support the ALJ’s finding that DXis material. However, SSR 13-2p
explicitly directs the ALJ to consider peds of abstinence from drug and alcohol
use that are “long enough to allow the acute effects of drug and alcohol use to
abate. Especially in cases invioly co-occurring mental disorders, the
documentation of a period of abstinenbewdd provide information about what, if
any, medical findings and pairment-related limitations remained after the acute
effects of drug and alcohol use abate83R 13-2p at *12. In support of his
argument, Plaintiff cites his own repodkhallucinations and paranoia in late
20112 however, these notes do not includgective findings as to whether
Plaintiff was abusing substances at that time, and are thus of limited relevance
the DAA analysis. ECF No. 13 at 6(@ting Tr. 1423, 14394, 1534); SSR 13-2p

at *12. Similarly, Plaintiff cites multipléreatment records from July 2012 througt

2 Plaintiff also cites discharge notgem October 2011, after Plaintiff
“successfully” completed a chemical degdency treatment, indicating that he had
“emotional, behavioral,rad cognitive condition that geiires intervention.” ECF
No. 13 at 7 (citing Tr. 1291). However, tBeurt’s review of this discharge note
also indicates that this “condition ... dagst significantly intefere with addiction
treatment” and Plaintiff reported at the tithat his mental health was stable. Tr.

1291.
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October 2014 to support his argument thatdkierall record does not establish that
his mental disorders improve to the pahnhon-disability in tle absence of DAA.
ECF No. 13 at 12-14 (citing Tr. 1344359, 1456-57, 1464, 1505, 1842, 2086,
2089-90). However, only a few of thecozds cited by Plaintiff (Tr. 1458, 1934),
in July and August of 2012vere contemporaneous witlegative drug screens;
while the majority of the@ecords either failed to indicate whether Plaintiff was
using substances, or confirmed that he m@sabstaining from substances. The
Court is unpersuaded that these records confirm a period of abstinence that “lgng
enough to allow the acute effects of drungl @lcohol use to abat such that the
ALJ would be required to considetetlevidence as directed by SSR 13-2p.

In large part, as noted by Defendangiftiff relies on “a few key pieces of
evidence” to support hisgument that even in the sdénce of DAA his mental
disorders did not improve to the point of nondisability. First, Plaintiff argues that
the ALJ “erroneously found” there was agidence of episodes of decompensation
that are of extended duration chgiperiods of sobriety;” because
“‘decompensation from February to Af@012 occurred when he was sober, as
evidenced by multiple clean drug screensufgtmut that period.” ECF No. 13 at
8-11, 16. In February 2012, Plaintiffesented with “breakthrough psychotic
symptoms despite clean UA” and Dr. Crydtarimer observed that “years of meth

use could now have caused permanematge and psychosis.” Tr. 1395. In
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March 2012, Plaintiff was placed in a “stization bed” under the care of “detox
staff” until he was discharged at hiswmsistence. Tr. 1381-91. In early April
2012, Plaintiff was taken to the hasth by mental health staff due to
hallucinations, and his drug screen was normal. Tr. 2021, 2037. A few days |3
Plaintiff was discharged to inpatient tregent after continuing to decompensate;
but after administering medication and not seeing symptoms, Plaintiff was
discharged later in April, at which tintee denied hallucinations, was noticeably
clearer, and did not appetarbe responding to internal stimuli. Tr. 1629, 1991,
1998. While not acknowledged by Plaintitie ALJ did consider these treatment
records, specifically noting that Plaiffitivas brought to the ER in February 2012
“secondary to suspected substance abusses placed in a detox bed in March
2012; and was seen in the ER in April 20&2“psychosis and delusions” at which
time he admitted being nooimpliant with medicatin and reported “ongoing
alcohol use and recent methamphetamime”u$r. 677. Moreover, the ALJ noted
that following his inpatient treatment April 2012, Plaintiff “was described as
having a bright affect, with clear thoughdnd no signs of irritability or active
hallucinations.” Tr. 683 (citing Tr. 1629). dtiff acknowledges that he appeare
stable for his next few appointmentagdaeven expressed interest in obtaining
employment. ECF No. 13 at 11 (citing Tr. 1493-1513). In May 2012, as noted

the ALJ, Dr. Larimer observed “theage extensive records documenting
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[Plaintiff’'s] psychosis while using drugsid then psychosis disappears when he i

U

sober.”™ Tr. 677 (citing Tr. 1515). Overall, gpite selected medical evidence that

3 Plaintiff contends the ALJ “failed t@concile” this finding byDr. Larimer with
her contemporaneous finding in May 201attRlaintiff's “presentation since re-
entering services this last time, is different” and since his last relapse “patient
showed a long lasting psychosis thamtinued to persist;” and her notes in
February 2012 that Plaintiff presentedh “breakthrough psychotic seizures
despite a clean UA” and “years of metbuld have caused permanent damage and
psychosis.” ECF No.13 a6 (citing Tr. 1395, 1515). Heever, in the same May
2012 record cited by Plaintiff, during a period of documented sobriety and
compliance with medication, Dr. Larimaotes that Plaintiff was alert,
cooperative, oriented, with coherenesph and no reports of hallucinations,
paranoia or delusions. Tr. 1517, 1913. Larimer additionally notes that
Plaintiff's symptoms resolve after he iso&o for a period of time; and Plaintiff did
not report hallucinations when not undeg thfluence of drugs. Tr. 1515. Based
on this evidence, and desp#&edence that could be cadered more favorable to
Plaintiff, the Court finds the ALJ did not err in the consideration of Dr. Larimer’s
treatment notesSeeBurch, 400 F.3d at 679 (where evidence is susceptible to

more than one interpretation, tA&J’s conclusion must be upheld).
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may be interpreted more favorably t@ipliff, it was reasonable for the ALJ to
find that no evidence of any episoagsiecompensation that are of extended
duration during periods of sobrietycinding February through May 2012; and
conclude that when Plaintiff “abstain®ifin substances, especially for an extendeg
period, his mental functioning substially improves.” Tr. 680, 683¢ge Burch v.
Barnhart 400 F.3d 676, 679 (9th Cir. 2005)H{®re evidence is susceptible to
more than one interpretation, the £& conclusion must be upheld).

Second, Plaintiff cites a portion of D¥enneth Asher’s expert testimony to
support his argument that the longitudiretard does not establish that Plaintiff's
mental disorders improve to the pointrain-disability absent DAA. ECF No. 13
at 15-17. As noted by Plaintiff, Dr. Ashistified that “we do’t have a clear way
to separate out the effect of the dabse abuse and dependence from whatever
problems really would be severe.” Tr. 797. However, the ALJ specifically
acknowledged this testimony, and notealt ttbr. Asher goes on to opine that
[Plaintiff’'s] mental functionng appeared to be highly significantly improved or
much better when his subst® use was absent or whemhad not been using for
a while. Indeed, as docunted [in the decision] theecord is replete with
examples showing that, when clean anber, [Plaintiff] has stable mood and
affect, cooperative behavior, and mild orsigns of psychosis or OCD behavior.”

Tr. 689, 801, 1515-17, 1674, 1758, 2(8,-2089-90, 2108,120, 2119-20, 2124-
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25. Thus, the ALJ granted Dr. Asher’'smpn only “some weght” and, based on
the cited independent evidence in the rdcéound that “contrary to Dr. Asher’s
opinion, there is sufficient information to assess [Plaintiff's] functioning during
periods of substance abuse versus durimgge of sobriety.” Tr. 689. Plaintiff
argues that the ALJ improperly rejected Dr. Asher’s opinion based on evidencg
that Plaintiff is stable when not abagisubstances, because his “presentation fro
February to April 2012 is a glaringuenterexample that remains unaddressed by
the ALJ.” ECF No. 13 at 17However, as discuss@udetail above, the ALJ
properly considered medical evidence frifrat time period as part of the DAA
analysis. Moreover, the overall evidengsusceptible to more than one rational
interpretation, and therefore tAé.J’s conclusion must be uphel&ee Burch400
F.3d at 679. Thus, the Court finds #ie] properly rejected Dr. Asher’s opinion
that there was no “clear way to separatetbe effect of substance abuse,” becaug
it was not consistent with otherdependent evidence in the recofichomas v.
Barnhart 278 F.3d 947, 957 (9th Cir. 2002p(mexamining doctor’'s opinion may
constitute substantial evidence if it is consistent with other independent eviden
the record).

Third, Plaintiff contends the ALJ erroneously relied on Plaintiff's “improve
mental functioning during periods of sobriety evidenced in his jail records” as

part of the DAA analysis. ECF No. 13Xt (citing Tr. 684). In support of this
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finding, the ALJ noted that after his incarceration in January 2015, Plaintiff did
require mental health treatment and repelgtdeclined mentdiealth services
because he did not feel he had mentabj@ms when he was clean and sober. Tr
684 (citing Tr. 2087-88, 2089-90, 2108, 2110, 2119-20, 2124-25). Plaintiff argt
that Plaintiff's “refusal of mental healdervices and ability to live in the general
population is not clear evidence thatib@ot experiencing mental health
symptoms which would interfere with hability to work;” because Plaintiff has
previously been observed to have poasight into his condion (Tr. 1439, 1517),
and his mental health was not “thoroughBsessed” while hgas incarcerated.
ECF No. 13 at 17. However, contraryR@intiff's argument, the ALJ did not rely
solely on Plaintiff's self-assessment of mental health statusRather, records
cited by the ALJ from period of Plaintiff’'s incarceration also include notes from
treating providers that Plaintiff waseat and oriented,aoperative, had normal
affect, and relaxed apprance. Tr. 684, 2087-88105, 2108, 2110, 2125.
Moreover, the ALJ noted Plaintiff's “woractivity in jail is further evidence of
improved mental functioning when cleamdasober,” which included: working in
the kitchen, washing dishes, and serviogd for three to six hours, five days a
week. Tr. 684 (citing Tr. 2111). For tleeeasons, the ALJ reasonably relied on
Plaintiff's improved mental functioningnd his ability to work, during the period

of sobriety while he was incarcerated eagdence in support of the finding that
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Plaintiff’'s mental condition would improve the point of nondisability absent
substance abuse.

As a final matter, after an exhaustnexiew of the longitudinal record, the
Court notes that Plaintiff failed to idgfy or challenge adtional evidence cited
by the ALJ to support the DAA materigl finding, including: an August 2010
opinion that Plaintiff’'s symptoms are datly related to sul@nce use; benign
mental status exam findings duringianarceration in April 2014; and an
evaluation in October 2014 wherein Plaintiff was diagnosed with only rule-out
learning disorder, and Plaintiff reported\as “clean,” feltoetter psychologically,
and his primary barrier to employmentsyahysical, rather than mental health,
problems. Tr. 682-84 (citing Tr. 1605,8088, 2090). Based on the foregoing,
the conclusion that Plaintiff’'s co-occurrimgental disorders improved to the point
of nondisability in the absence of sulrsta use, as directed by SSR 13-2p, was
supported by substantial evidence. Thhes,ALJ did not err in finding Plaintiff's
“substance use disorder is a contribufiacfor material to the determination of
disability because [Plaintiff] would not lsBsabled if he stopped the substance
use.” Tr. 694.

B. Duty to Develop the Record
“An ALJ’s duty to develop the record is triggered only when there is

ambiguous evidence or when the redgroshadequate to allow for proper
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evaluation of the evidence Mayes v. Massangrl76 F.3d 453, 459-60 (9th Cir.
2001). Plaintiff contends that the “Alidiled to fully develop the record by failing
to order intelligence testing.ECF No. 13 at 18-20. In support of this argument,
Plaintiff cites records diagnosing rule-aagnitive and/or learning disorder, and
observing low intellectual functioning. ECF No. 13 at 19-20 (citing Tr. 1439,
1517, 2090). Additionally, Plaintiff notdbat at the hearing his representative
requested intelligence testing, anstiteg was “recommended” by the ALJ’s
medical expert. ECF NA3 at 18 (citing Tr. 814).

Here, at step two, the ALJ found Riaif's severe inpairments include
“learning disorder vs. cognitive disordes. attention deficit hyperactivity
disorder.” Tr. 675, 679. Howevdhe ALJ specifically found that that a
consultative evaluation wamt necessary, as follows:

Because [Plaintiff's] substance use ddsr has been in remission for greate

[than] one year, | find that | hawifficient evidence to assess his

functioning with or without substae use. Additionally, although Dr. Asher

recommended testing to assess whethaif#ff] has a learning disorder or

a cognitive disorder, | find the recocdntains sufficient mental health

records. Moreover, my mentasidual functional capacity, absent

substance use, already accounts fyr @gnitive deficits from a learning
disorder vs. cognitive disorder. Inmsuthe record lacks objective medical
evidence that [Plaintiff] suffers fronoaditions that have not been addresse
in this decision. Accordingly, | find the longitudinal record contains

sufficient medical evidence of [Plainti#ff impairment and decline to reques
a consultative examination.

Tr. 672. Plaintiff fails to specifically adess or challenge this finding; nor does he

identify any limitations relatkto his alleged cognitivend/or learning disorders
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that were not properly accounttat in the assessed RFGee Carmickle v.
Comm’r of Soc. Sec. Admin33 F.3d 1155, 1161 n.2 (9th Cir. 2008) (court may
decline to address issue not raised wiikcificity in Plaintiff's briefing).

Moreover, the Court notes that multipfeedical opinions considered Plaintiff's
cognitive abilities, were granted significant weight by the ALJ (Tr. 686-87), and
the assessed limitations from those opinmese properly incorporated into the
RFC finding Plaintiff can perform simpleyuitine tasks and follow short, simple
instructions that can bedrned in a short period (Tr. 680). Finally, as noted by
Defendant, it is Plaintiff's duty to provee is disabled; and this burden cannot be
shifted to the ALJ simply by virtue of the ALJ’s duty to develop the rec8ek

Mayes 276 F.3d at 459-60. The ALJ did riwtd, and the Court is unable to

discern, any inadequacy or ambiguity that did not allow for proper evaluation of

the record as a wholdayliss v. Barnhart427 F.3d 1211, 1217 (9th Cir. 2005).
Thus, the ALJ did not err in failing toffilner develop the record in this case.
CONCLUSION
A reviewing court should not substitute assessment of the evidence for
the ALJ’s. Tacketf 180 F.3d at 1098. To the contrary, a reviewing court must
defer to an ALJ’'s assessmas long as it is supported by substantial evidence. A
U.S.C. 8 405(g). As discussed in detdibve, the ALJ’s finding that Plaintiff's

substance use was material to the mheit@ation of disability was supported by

ORDER ~ 22




10

11

12

13

14

15

16

17

18

19

20

substantial evidence; and the ALJ did nwotie his duty to develop the record.
After review the Court finds the ALJ’decision is supported by substantial
evidence and free of harmful legal error.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff’'s Motion for Summary Judgment, ECF No. 13DENIED.
2. Defendant’s Motion for Summadudgment, ECF No. 14, is
GRANTED.

The District Court Executive is hereldyrected to enter this Order and
provide copies to counsel, enter judgmin favor of the Defendant, a@LOSE
the file.

DATED May 22, 2018.

s/Fred Van Sickle

Fred Van Sickle
SenioUnited StateDistrict Judge
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