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v. Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

May 17, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

LISA MARIE MCCULLOUGH, NO: 2:17-CV-00056-FVS

ORDER GRANTING DEFENDANT’S
Plaintiff, MOTION FOR SUMMARY
JUDGMENT AND DENYING
V. PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

Doc. 19

BEFORE THE COURT are the pgas’ cross motions for summary
judgment. ECF Nos. 14 and 18. Thistteawas submitted for consideration
without oral argument. The plaintiff represented by Attorney Jeffrey Schwab.
The defendant is represented by Spe&saistant United States Attorney Daphne
Banay. The Court has reviewed themagistrative record and the parties’
completed briefing and is fully informed-or the reasons discussed below, the
courtGRANTS Defendant’s Motion for Summagdudgment, ECF No. 18, and

DENIES Plaintiff's Motion for Summary Judgment, ECF No. 14.
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JURISDICTION
Plaintiff Lisa Marie McCullough protectety filed for supplemental security
income and disability insunage benefits on March 26, 201Z%r. 286-94. Plaintiff
alleged an onset date otifust 1, 2010, which was amendda the first hearing to
February 1, 2012. Tr. 35, 286, 289. B#&ts were denied initially (Tr. 170-85)
and upon reconsideration (Tr. 188-200)aiftiff requested a hearing before an
administrative law judge (“ALJ"), whiclwas held before AL Marie Palachuk on
November 14, 2013. Tr. 32-72. Plaintifs represented by counsel and testified
at the hearingld. The ALJ denied benefits (Tt42-63); but on May 6, 2015, the
Appeals Council vacated the decisamd remanded the case for further
proceedings (Tr. 164-69). Plaintiff s@ogiently appeared for a hearing before
ALJ Marie Palachuk on Octobé&, 2015. Tr. 73-103. Plaintiff was represented b
counsel and testified at the hearird. The ALJ denied benefits (Tr. 9-31), and
the Appeals Council denied review. Tr.The matter is nowefore this court
pursuant to 42 U.S.C. 88 405(g); 1383(c)(3).
BACKGROUND
The facts of the case are set ffiart the administrative hearing and
transcripts, the ALJ’s decision, and threefs of Plaintiff and the Commissioner,

and will therefore only the most piment facts are summarized here.
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Lisa Marie McCullough (“Plaintiff”) was 4¥ears old at the time of the first
hearing. Tr. 37. She attended community college, but did not complete the tw
year degree. Tr. 38-42. In 1988, Ptdirives with her ex-boyfriend, and has
three children all over the age of 18 thatnad live with her. Tr. 46, 53. She was
incarcerated previously, and reported she medeased in 2001 and then in 2004.
Tr. 50-52. Plaintiff has work history asgeneral clerk, wiaess, bartender,
cashier, and retail sales clerkr. 37-38, 59, 69-70. Plaintiff testified that she
stopped working and going to school becanfsan increase in symptoms from her
seizures and the migrainesdasexual harassment in the Wwplace. Tr. 38-42, 48.

Plaintiff testified that when she left school she was having at least one
seizure a day, and grand nsalzures two or three timesweek. Tr. 43-44. At the
second hearing, it was noted that Riffinvas off seizure medication, and the
medical expert testified she was seizure frée.78, 81, 96. Plaintiff testified that
she has migraines daily, and at least oweek has a migraine severe that she
has to go into dark room for 12-14 hobexause she “can’t handle the lights and
the noise.” Tr. 47-48, 91-92. She regedrsuffering from anxiety and was put on
medication but stopped due to side eecir. 54-55. At the second hearing,
Plaintiff testified that she was usingvalker for her fibromyalgia and “falling
over” which was happening at least twacday. Tr. 90.0n a “normal day,”

Plaintiff reported at the first hearing thete watches televan, tries to do laundry
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and clean, cooks only inghmicrowave, and sews quijland at the second hearing

she testified that she watches televisidaans the bathroom and does dishes, doq

some grocery shopping with a friend, and tries to do an adult coloring book. Tr.

51-52, 95-96. Plaintiff alged disability due to seizess, migraines, asthma, and
diabetes.SeeTr. 170, 188.
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 405(
limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orlimsed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqdse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equates t{
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searching
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence irthe record “is

susceptible to more than one rationaliptetation, [the codf must uphold the
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ALJ’s findings if they are supported by inferences reasonably drawn from the
record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢
court “may not reverse an ALJ’'s decisionamtount of an error that is harmless.”
Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate
nondisability determination.’ld. at 1115 (quotation and citation omitted). The
party appealing the ALJ’s decision generdibars the burden of establishing that
it was harmed.Shinseki v. Sander§56 U.S. 396, 409-10 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS

A claimant must satisfy two conditiobs be considered “disabled” within
the meaning of the Social Geity Act. First, the @dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinabl¢
physical or mental impairment which candagected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twelve
months.” 42 U.S.C. 88 423(d)(1)(A); 1383)(3)(A). Second, the claimant’s
impairment must be “of such severity tis&ie is not only unable to do his previous
work][,] but cannot, considering [his or ha&ge, educationna work experience,
engage in any other kind sifibstantial gainful work which exists in the national
economy.” 42 U.S.C. 88 423(d)(A); 1382c(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to

determine whether a claimantisfies the above criteriaSee20 C.F.R. 88
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404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner
considers the claimant’s work aatix 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds testhree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satisfigis severity threshold,
however, the Commissioner must find that¢kemant is not disabled. 20 C.F.R.
§§ 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrorssi to be so severe as to preclud
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a))dii). If the impairmentis as severe or more
severe than one of the enumerated inmpants, the Commissioner must find the

claimant disabled and award benefig C.F.R. 88§ 404.1520(d); 416.920(d).
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If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnhe Commissioner must pause to assess
the claimant’s “residual functional capacityResidual functional capacity (RFC),
defined generally as the claimant’s abilioyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps of th
analysis.

At step four, the Commissioner considetsether, in view of the claimant’s
RFC, the claimant is capabd¢ performing work that he or she has performed in
the past (past relevant work). 20 C.F88.404.1520(a)(4)(iv); 416.920(a)(4)(iv).
If the claimant is capable of perfonng past relevant work, the Commissioner
must find that the claimant is not didad. 20 C.F.R. 88304.1520(f); 416.920(f).

If the claimant is incapable of performisgch work, the analysis proceeds to stef
five.

At step five, the Commissioner considessether, in view of the claimant’s
RFC, the claimant is capiagbof performing other work in the national economy.
20 C.F.R. 88 404.1520(&)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawadl factors such as the claimant’s age
education and past work experen 20 C.F.R. 8804.1520(a)(4)(v);

416.920(a)(4)(v) If the claimant is capable afijusting to other work, the
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Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(g)(1); 416.920(g)(1). If the claimannhot capable of adjusting to other
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant is
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20FMR. 88 404.1560(c)§2416.920(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

At step one, the ALJ found Plaintiff faot engaged in substantial gainful
activity since February 1, 2012, the allegeset date. Tr. 15. At step two, the
ALJ found Plaintiff has the following sereimpairments: mild asthma, mild
obesity, migraines, possible seizures, riddjenerative disc disease of the cervica
spine; degenerative disc disease efltmbar spine; nonardiac chest pain,
fibromyalgia, obstructive sleep apnealiktes mellitus with mild neuropathy,
myoclonic jerks left greater than right. Tr. 15. At step three, the ALJ found tha

Plaintiff does not have an impairmentammbination of impairments that meets or
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medically equals the severitf a listed impairmentTr. 17. The ALJ then found
that Plaintiff has the RFC

to perform light work as defined 20 CFR 404.1567(b) and 416.967(b)
except: lifting and carrying 20 poundscasionally, 10 pounds frequently;
sitting unlimited; standing and walkinglisited to thirty minutes at a time,
two hours a day; she would need to asmne in her right hand for balance;
never ladders, ropeand scaffolds, and neverléacing; occasional all other

postural activities, such as stairs; sheuld avoid concentrated exposure to

extreme temperatures, wetness, indalstibration, noise, and respiratory
irritants; avoid all exposure to hazartise claimant may have one absence
per month related to symptoms.
Tr. 18-19. At step four, the ALJ found thRaintiff is unable to perform any past
relevant work. Tr. 24. At step five,@ALJ found that considering Plaintiff's age,
education, work experience, and RF@&rthare jobs that exist in significant
numbers in the national economy that Riffican perform, such as ticket seller,
storage facility rental clerk, call-out opergtand cashier Il. Tr. 24-25. On that

basis, the ALJ concluded thRataintiff has not been undardisability, as defined in

the Social Security Act, from February2012, through the date of the decision.

Tr. 26.
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision denyin
her disability benefits undditle Il and supplemental security income benefits

under Title XVI of the Social Security Act. ECF No. 14. Plaintiff raises the

following issues for this Court’s review:
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1. Whether the ALJ properly weighedetimedical opinion evidence; and
2. Whether the ALJ erred at step five.
DISCUSSION
A. Medical Opinions
There are three types of physiciaf(g) those who treat the claimant

(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant
[but who review the claimant's fileh@nexamining [or reviewing] physicians).”
Holohan v. Massanar46 F.3d 1195, 1201-02 (9thr.2001)(citations omitted).
Generally, a treating physicia opinion carries more weight than an examining
physician's, and an exanmigy physician's opinion carries more weight than a
reviewing physician'sld. If a treating or examining physician's opinion is
uncontradicted, the ALJ may reject it pitly offering “clear and convincing
reasons that are supported by substantial evidemBagyfiss v. Barnhart427 F.3d
1211, 1216 (9th Cir.2005). Conversélyif a treating or examining doctor's
opinion is contradicted by another docarpinion, an ALJ may only reject it by
providing specific and legitimate reass that are supported by substantial
evidence.”Id. (citing Lester,81 F.3d at 830-831). “However, the ALJ need not
accept the opinion of any physician, incluglia treating physician, if that opinion

is brief, conclusory and inadequigtsupported by clinical findings.Bray v.
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Comm'r of Soc. Sec. Admib54 F.3d 1219, 1228 (9th Cir. 2009)(quotation and
citation omitted). Plaintiff argues the Alerroneously considered the opinions of
medical expert Dr. Lynne Jahnke, anehtiing physician Dr. Luther Thompson.
ECF No. 13 at 14-17.

As an initial matter, Plaintiff limithier argument regarding these medical
opinions solely to their assessment diftiff’'s absenteeism; thus, the Court will
do the same. In November 2013, Piiiis treating physician Dr. Thompson,
noted Plaintiff was diagnosed with intrabte migraine, brachial neuritis, lumbar
radiculopathy, degenerative disc disea$the lumbosacral, myalgia/myositis,
chronic pain, insomnia, and seizure dissrdTr. 637. Dr. Thompson checked the
“yes” box indicating that Plaintiff “is likelyo miss work or leas early at least 2-3
days per month due to flare-ups of synmpsg’ and further opined in his narrative
that “it was reasonable to expect [Pldftio miss 2-3 days per week because of
her migraines, and other conditionsl’t. 637-38. The ALJ accorded Dr.
Thompson’s opinion little weight. Tr. 23t the second hearing in October 2015,
Dr. Jahnke opined that Plaintiff may mmse day of work per month due to her
migraines. Tr. 22, 85. The ALJ specitiganoted that Dr. Jahnke disagreed with
Dr. Thompson’'s assessment that Plaimiéfuld miss 2-3 days per; and granted Dr.

Jahnke’s opinion “greateight.” Tr. 22-23.
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Plaintiff generally contends that tiA¢.J failed to grant proper weight to
treating provider Dr. Thompson, “particulawith regard to absenteeism;” and
erred in relying on the testimony of medieapert Dr. JahnkeECF No. 14 at 4-8.
However, while an ALJ generally gives neonveight to a treating doctor’s opinion
than to a non-treating doctor’s opni, a non-treating doctor’s opinion may
nonetheless constitute substantial evaden it is consistent with other
independent evidence in the reco®eeThomas278 F.3d at 95™rn, 495 F.3d
at 632-33. Here, Plaintiff argues it wasoe for the ALJ to rely on Dr. Jahnke’s
opinion, because of several alleged “suppositionsrslees and her unfamiliarity

with key details in the record?” First, Plaintiff contends that Dr. Jahnke’s

1In addition to the arguments addresabdve, Plaintiff asserts that Dr. Jahnke
“clearly appeared to mimderstand the markings oretfmigraine] diary ledger
sheet, confusing days and setye” ECF No. 14 at 6 (ting Tr. 87-89). Plaintiff

is correct that Dr. Jahnk@peared to momentarily carde the days and severity
when examining the migraine diary ledgéeet during the hearing; however, the
initial confusion was quicklgispelled during the hearing, and Dr. Jahnke opined
based on the correctly identified level ofrpeeported by Plaintiff in those diaries,
that she would not be expedtto miss more than oneydaf work per month. Tr.

89. The Court is unable to discern, does Plaintiff identify, how this brief
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testimony that Plaintiff is “on lots of ndécine and [her migraines] seem fairly
well-controlled” is not supported by the redo ECF No. 14 at 5-6. In support of
this argument, Plaintiff relies on her oweports to medical providers in 2013 that
she experienced “no benefit” or “natuch help” from Botox treatment for
migraines; reported side effects olisaa and depression when taking Topomax
for migraines; November 2013 reportshilhteral headachesith photophobia and
nausea; May 2013 reports that her headaches were getting worse; 2013
descriptions of her heada&s as “persistent” andrtractable;” and January 2013
clinical notes that her headaches didinggrove in frequency antensity. ECF

No. 14 at 5-6 (citing Tr. 54B67, 597, 610-12, 655).

However, the record also containgstantial evidence consistent with Dr.
Jahnke’s opinion that Plaintiff’'s migrainegre “fairly well controlled.” Tr. 85.
As noted by Defendant, (1) the same treaiinmetes cited by Plaintiff to support
her argument also contains ongoing evatethat Plaintiff's headaches improved
with medication including Botox, Lantagine, and Verapamil; (2) Plaintiff

reported in her October 2012 headache diaay she only had four headaches in

misunderstanding was improperly consideogdhe ALJ in weighing Dr. Jahnke’s
opinion. See Andrews$3 F.3d at 1041 (ALJ is respale for resolving conflicts

in medical testimony, and resolving ambiguity).
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that month, and only one of the heduas was severe; and (3) clinical notes
indicate that Plaintiff's “headaches pistsalthough she does have a decrease in
the frequency.” ECF No. 18 at 7-8 (citifig. 20, 487, 493, 541, 547, 550, 610,
647). Further, as noted by the ALJJanuary and April 2014, Plaintiff reported
that medication has helped with her hedddtntensity and duration, although the
frequency of her symptoms is unchangeahd “objective studies have been
largely normal, including head CT scahgin MRIs and EEG studies.” Tr. 20,
407, 459, 476, 647, 669, 70EZinally, in October 2012, Dr. Gordon Hale opined
that Plaintiff was capable of light workith limited postural activities, with no
reference to any absenteeism. Tr. 126-B@sed on the foregoing, and despite
evidence cited by Plaintiff that could bensidered more favorable to her, the
Court finds Dr. Jahnke’s assessment Blaintiff’'s migraines were “fairly well
controlled” on medication is supged by the overall recordSeeBurch v.
Barnhart 400 F.3d 676, 679 (9th Cir. 2005) (“["ere evidence is susceptible to
more than one rational infaetation, it is the [ALJ’s] conclusion that must be
upheld.”).

Second, Plaintiff takes issue with Dr. Jahnke’s testimony regarding the
severity of Plaintiff's mgraines based on how ofteresteported to the emergency
room for treatment. ECF No. 14 at At the hearing, Dr. Jahnke relied on medicq

evidence, discussed in detail above, intiingathat while Plaintiff’'s migraines had
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not decreased in frequency, thead decreased in severitgeeTr. 85, 550. The
following exchange then transpired beem Plaintiff's attorney and Dr. Jahnke:

ATTY: Do we know how significant thdecrease is? It still looked to me
like she was still suffering subsitzally from these headaches.

DR. JAHNKE: Well, yeah. | think she de have chronic daily headaches.
think that | mean sort of another yhcan — | assess the severity of
migraines is do they go to the ER?itlso bad that they need treatment?
And she does not go to the ER for hegraines, her headaches. So that
tells me they’re not so severe tishe couldn’t be at work or be up and
about.

ATTY: Even before théreatment regimen was begun early in the record
didn’t look like she wagoing to the ER, correct?

DR. JAHNKE: Correct.

ATTY: Is it possible that she’s simply sequestering herself fin a dark roon
that kind of thing?

DR. JAHNKE: It's possible, butdlon’t see any notes documenting that.

ATTY: Okay.

DR. JAHNKE: Doctors would usually remark on that.

ATTY: Okay.

DR. JAHNKE: The number afmes, et cetera.
Tr. 85-86. The ALJ granted great weighitDr. Jahnke’s opinion that Plaintiff
would only miss one day of work per mondls, opposed to the 2 or 3 days a week
opined by Dr. Thompson; based, at laagtart, on Dr. Jahnke’s finding that the

lack of emergency visits showed “decreasederity of migraines.” Tr. 22-23.
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Plaintiff generally argues that “the ideatla migraine is not severe unless one
reports to an emergency room lacks angwn authority.” ECF No. 14 at 6. This
argument is unavailing. ‘fie ALJ may consider $émony from physicians and
third parties concerning the nature, seveaityl effect of the symptoms of which
the claimant complains. Thomas278 F.3d at 958-59. Thus, it was reasonable f
the ALJ to rely on Dr. Jahnke’s testimongaeding Plaintiff's lack of emergency
treatment for her migraines as “powerdwidence regarding the extent to which
she was in pain.” ECF No. 18 at 10 (citiBgrch 400 F.3d at 681}kee also

Rollins 261 F.3d at 857 (“While subjectiveipdestimony cannot be rejected on
the sole ground that it is not fully cobvorated by objective medical evidence, the
medical evidence is still a relevant factordetermining the severity of the
claimant’s pain and its disabling effects.”). Plaintiff additionally asserts that
“[wlhen asked about whether the satyecould be implicated by Plaintiff
‘sequestering herself in a dark room, tkiatd of thing,” [Dr. Jahnke] stated that
she did not see evidence of that in the recdut as noted previously, the Plaintiff
struggles with photophobia and nauseaSuch unfamiliarity with the record is
troubling.” ECF No. 14 at 6However, while Plaintifis correct that the overall
record includes findings of photopholaiad nausea, she fails to cite any
documented medical evidence to supportdiems that she sequestered herself ir

a dark room as opposed to seeking emengaratment for her migraines. Rather
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“Plaintiff’'s assertion in this regard misplaced because it is based on reliance on

—

her own subjective testimony that her migrameadaches required her to isolate i
a dark room and she could not handiats.” ECF No. 18 at 10 (citing Tr. 47).
As noted by Defendant, Plaintiff does specifically challenge the ALJ’s reasons
for finding her subjective complas not entirely credibleSee Carmickle v.
Comm’r of Soc. Sec. Admin33 F.3d 1155, 1161 n.2 (9th Cir. 2008) (court may
decline to address issue not raised withcpity in Plaintiff's briefing). For all

of these reasons, the Court finds theJAdroperly relied on Didahnke’s testimony
that Plaintiff’'s migraines had decreasedaverity based, in part, on the lack of
emergency room treatment; to support the finding that she would miss only one
day of work per week.

Finally, Plaintiff argues that becs@ Dr. Jahnke’s conclusions “do not
deserve any weight ... [tlhibien leads one to concluttet the treating provider’s
opinions ... must be adopt8dECF No. 14 at 7-8 {tng Tr. 635-38). However,
as discussed above, the ALJ did notie considering Dr. Jahnke’s opinion;
moreover, even assuming, arguendo, tihatALJ erred in weighing Dr. Jahnke’s
opinion, the Court need not automaticallycept the opinion of Dr. Thompson.
Rather, the ALJ is responsible for resoty conflicts in medsal testimony, and
resolving ambiguity.See Andrew$3 F.3d at 1041. Moreover, if Dr. Thompson’s

treating opinion is contradicted by anotkector's opinion, as it is in this case by
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Dr. Jahnke, the ALJ may rejeittoy providing specific and legitimate reasons that
are supported by substantial evidenBayliss v. Barnhart427 F.3d 1211, 1216
(9th Cir.2005). Here, Plaintiff generalargues that Dr. Thompson’s opinion is
supported by “substantial evidence,” but Plaintiff doesn’t raise any specific
challenge to the reasons offered by Ahd to support the rejection of Dr.
Thompson’s opinion. ECF No. 14 at 7hus, the Court may decline to consider
the issue because it is not raised with specificity in Plaintiff's opening (8esé.
Carmickle 533 F.3d at 1161 n.2. That saidamabundance of caution, the Court
will briefly address the specific andgjiéimate reasons offered by the ALJ to

support the “little weight” accorded to Dr. Thompson’s opirfiofirst, the ALJ

2 In addition to the reasons discussed imetbe ALJ found “the possibility exists
that a doctor may express an opinion ireffort to assist a patient with whom he
sympathizes for one reason[] or anothérhile it is difficult to confirm the
presence of such motives, thane more likely in situations where the opinion in
guestion[] departs substarlyafrom the evidence ofacord, as in the current
case.” Tr. 23-24. Itis well-settled the Ninth Circuit that an ALJ “may not
assume doctors routinely lie in order to help their patients collect disability
benefits.” Lester 81 F.3d at 832. Thus, to the extent the ALJ offered this

statement as a reason to reject Dr. Thsom’s opinion, the All erred. However,
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found that the “generally conservativeucse of treatment,” and Dr. Thompson'’s
treatment notes “dated concurrently Withe opinion in November 2013, were not
consistent with the limitations assessedigopinion. Tr. 23. In those treatment
notes Dr. Thompson “explicitly remarkdaat [Plaintiff] ‘is benefitting from

opioid therapy at this time’ and that shedsing well with her pain medications
and is able to engage in her activitieslafly living better because of them.” Tr.
23 (citing Tr. 660). This “discrepancyetween Dr. Thompson'’s clinical notes
and the severity of his medical opiniorais appropriate reason for the ALJ to not
rely on his opinion regarding the claimant’s limitatior&ee Baylis#427 F.3d at
1216. Second, the ALJ notes that Dnompson’s opinion “departs substantially
from the evidence atecord.” Tr. 24. The ALdnay discredit Dr. Thompson’s
opinion because it is unsupported bg tkcord as a whole and by objective

medical findings.Batson v. Comm’r Soc. Sec. Adm85%9 F.3d 1190, 1195 (9th

Cir. 2004). These were spécj legitimate, and unchallenged, reasons to grant Dr.

Thompson’s opinion, and in particular laissessment that Plaintiff would miss 2-3

days per week, little weight.

the error is harmless because the Alultimate rejection of Dr. Thompson’s
opinion is adequately supportbyg substantial evidence&ee Carmickle533 F.3d

at 1162-63.

ORDER ~ 19

-



10

11

12

13

14

15

16

17

18

19

20

Overall, even if the evidence regangl Plaintiff's absenteeism may be
interpreted more favorably tbe Plaintiff, it is susceptible to more than one
rational interpretation, and therefdhe ALJ’s conclusion must be uphel8ee
Burch, 400 F.3d at 679. Thusp@based on the foregoiritpe Court finds the ALJ
did not err in according great weight to Dr. Jahnke’s testimony regarding
Plaintiff's absenteeism, which was cornerg with independent medical evidence
in the record “showing decreased seveoitynigraines with medication and the
lack of emergency room visits.” Tr. 23eeThomas278 F.3d at 9570rn, 495
F.3d at 632-33.

B. Step Five

Plaintiff notes that the vocational exptestified that if Plaintiff missed
three days per month, she would beghwded from all employment. ECF No. 14
at 8 (citing Tr. 101-102). Howevemwargument that the ALJ erred in
considering this testimony at step fivebsgsed entirely on the assumption that the
ALJ erred in considering the medical njon evidence. As discussed in detail
above, the ALJ’s evaluation of Dr.hl&e’s testimony and Dr. Thompson’s
medical opinion, were legally sufficieahd supported by substantial evidence.
Thus, the ALJ did not err in assessing th&CRiAcluding that Plaintiff would only
miss one day of work peranth related to her symptts; and finding there are

jobs that Plaintiff can perform at step five.
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CONCLUSION

A reviewing court should not substitute assessment of the evidence for
the ALJ’s. Tacketf 180 F.3d at 1098. To the contrary, a reviewing court must
defer to an ALJ’s assessme# long as it is supported by substantial evidence. 4
U.S.C. 8 405(g). As discussed inalkabove, the ALJ properly weighed the
medical opinion evidence, and did not erstafp five. After reiew the court finds
the ALJ’s decision is supported by sulgtal evidence and free of harmful legal
error.
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiff’'s Motion for Summary Judgment, ECF No. 14DENIED.

2. Defendant’s Motion for Summadudgment, ECF No. 18, is

GRANTED.
The District Court Executive is hereldyrected to enter this Order and

provide copies to counsel, enter judgmin favor of the Defendant, a@lLOSE

the file.
DATED May 17, 2018.
s/Fred Van Sickle
Fred Van Sickle
SenioUnited StateDistrict Judge
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