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Ir. v. Commissioner of Social Security

Aug 14, 2018
UNITED STATES DISTRICT COURT  sean = weavoy, cerx
EASTERN DISTRICT OF WASHINGTON
HENRY V., No. 2:17-cv-00085-FVS
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY, ECF Nos. 13, 14
Defendant.
BEFORE THE COURT are the padiecross-motions for summary
judgment. ECF Nos. 13, 14. This matteas submitted foransideration withoult
oral argument. Plaintiff was represenbgdattorney Dana QMadsen. Defendant

was represented by Special Assistant Untades Attorney Danielle R. Mroczegk.

The Court, having reviewed the administratrecord and the parties’ briefing, i

UJ

fully informed. For the reasons discuddeelow, Plaintiff's Motion, ECF No. 13

is denied and Defendant’s Moti, ECF No. 14, is granted.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 1

Doc. 16

Dockets.Justia.com


https://dockets.justia.com/docket/washington/waedce/2:2017cv00085/75993/
https://docs.justia.com/cases/federal/district-courts/washington/waedce/2:2017cv00085/75993/16/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

JURISDICTION
Plaintiff Henry V. (“Plaintiff”) filed for disability insurance benefits (“DIB
and for supplemental security income (“SSih April 10, 2013. Tr. 164-68, 88
Plaintiff alleged an onset date of Ober 31, 2012. Tr. 164-68. Benefits were
denied initially, Tr. 119-22, and upoaaonsideration, Tr. 126-29. Plaintiff
appeared at a hearingfbee an administrative Vajudge (ALJ) on August 19,
2015. Tr. 22-50. On September 11, 2ah®,ALJ denied Plaintiff's claim (Tr.
102-14), and on January 13, 2017, the App€alsncil denied review. Tr. 1-5.
The matter is now before this court puaat to 42 U.S.C. § 405(g); 1383(c)(3).
BACKGROUND
The facts of the case are setlfiart the administrative hearing and
transcripts, the ALJ’'s decision, and threefs of Plaintiff and the Commissioner,
and are therefore only summarized here.
Plaintiff was 29 years old at the timetbE hearing. Tr. 28. He has a hig
school diploma. Tr. 29. He last workas a janitor and has prior work experie
as a surveyor, cashier, farmhand, paiand sandblasteasind doing road

maintenance. Tr. 29-30. {Dctober 2012, he fell aime back steps of his housg

)

h

nce

while drinking alcohol and injured his lefye. Tr. 30-31. In November 2012, the

eye was removed and the esgecket was repaired. T281. In January 2013, he

had a second surgery for repaind reconstruction. Tr. 288.
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Plaintiff testified he still has pain athe way around the eyw®cket. Tr. 32.
He said he cannot concengatue to the pain. Tr. 334e has issues with depth
perception. Tr. 34. He somnmaes has to rest his rightey Tr. 35. He develope
anxiety in unfamiliar places after he lost bige. Tr. 36. Héas one or two panig
attacks per week when he leaves the holise36-37. He is depressed becaus
cannot work and because of his paiir. 42. He does not go to counseling
because he has not felt he needed it. Tr.”gintiff testified the main reasons
cannot go back to work are pain in higespcket and his medication. Tr. 42.

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orlssed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial eviaeri means “relevarevidence that a
reasonable mind might accept asqdse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin

for supporting evidence in isolationd.
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In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the Commissiondgdlund v. Massanar253 F.3d 1152,

1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than pne

rational interpretation, [theourt] must uphold the ALJ’s findings if they are

supported by inferences reasblyadrawn from the record.Molina v.Astrue,674

F.3d 1104, 1111 (9th Cir. 2012urther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmlegs.” An error is harmless
“where it is inconsequential to the [AJ ultimate nondisabilif determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or whicl
has lasted or can be expected to lasafoontinuous period of not less than tweg
months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s

impairment must be “of such severity tlinat is not only unable to do his previo

work[,] but cannot, considering his age, edtion, and work experience, engag

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 4
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any other kind of substantial gainful wonlich exists in the national economy
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdta-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)()-(v); 416.%a)(4)()-(v). At sep one, the Commissioner
considers the claimant’s work adtiz. 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thbommissioner considers the severity of
claimant’'s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistljis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to

severe impairments recognized by the Comrmoissi to be so severe as to precl

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
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a person from engaging in substaingainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)jdii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefig) C.F.R. 8§ 404.1520(d); 416.920(d).
If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrthe Commissioner must pause to assg
the claimant’s “residual functional capacityResidual functional capacity (RFC
defined generally as the claimant’s abilityperform physical and mental work
activities on a sustained basis despitedriher limitations, 20 C.F.R. 8§
404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capalbdé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfomg past relevant work, the Commissioner
must find that the claimant is not didad. 20 C.F.R. §804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is capigbof performing other work in the national economy.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
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20 C.F.R. 88 404.1520(&)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s «
education and past work expemen 20 C.F.R. 8304.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afdjusting to other work, the
Commissioner must find that the claimas not disabled. 20 C.F.R. 88§
404.1520(g)(1); 416.920(g)(1). If the claimannhot capable of adjusting to oth
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GRF88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20FQR. 88 404.1560(c)}§2416.920(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

At step one, the ALJ found Plaintiff faot engaged in substantial gainfu
activity since October 31, 2012, the allegedetmukate. Tr. 104. At step two, thg
ALJ found Plaintiff has the following sevemrapairments: blindness in left eye;
affective disorder; anxiety disorder; antbstance addiction disorder. Tr. 104.

step three, the ALJ found that Plagiihdoes not have an impairment or

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
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combination of impairments that meetswedically equals the severity of a listg
impairment. Tr. 105. The ALJ theaudnd Plaintiff has the residual functional
capacity to perform medium work:

except he has no sitting, standingwalking limitations; cannot

climb ladders, ropes or scaffolds; cannot work at unprotected heights;
cannot operate heavy machinery or equipment; cannot work on
uneven surfaces; cannot drive at nigghie to no vision in the left

eye); can perform simple, repeteivup-to-3-step tasks with no

detailed work; can have occasibnantact with co-workers and
superficial contact with the geral public; and can perform only
ordinary production requirements.

Tr. 106.

At step four, the ALJ found Plaintiff isble to perform past relevant work

a janitor. Tr. 112. Alternatively, afteonsidering the testimony of a vocationg|

expert and Plaintiff’'s age, education, work experience, and residual function
capacity, the ALJ found there are other jolet #xist in significant numbers in t
national economy that Plaintiff can perforfit. 112. Thereforeat step five, the
ALJ concluded that Plaintiff has not beemder a disability, as defined in the
Social Security Act, from Qober 31, 2012, through thetdaof the decision. Tr.
113.
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision den

disability benefits under Titld and supplemental sedtyrincome benefits under,

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 8

D
o

as

al

ne

ying




10

11

12

13

14

15

16

17

18

19

20

Title XVI of the Social Security ActECF No. 13. Plaintiff raises the following
issues for review:
1. Whether the ALJ improperly discrigeld Plaintiff's symptom claims;

2. Whether the ALJ failed to properbonsider the medical opinion evidenc

(D

and
3. Whether the ALJ had a duty to supplement the record.
ECF No. 13 at 9-19.
DISCUSSION

A. Plaintiff's Symptom Claims

Plaintiff contends the ALJ impropertgjected his symptom claims. ECF
No. 13 at 9-14. An ALJ engages in atatep analysis to determine whether a
claimant’s testimony regarding subjective pairsymptoms is edible. “First, the
ALJ must determine whether there isatijve medical evidence of an underlying
impairment which could reasonably bepekted to produce the pain or other
symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).
“The claimant is not required to showattfhis] impairment could reasonably beg

expected to cause the severity of theygiom [|he has alleged; [[he need only

N

show that it could reasonably have sad some degree of the symptorivasquez

v. Astruge 572 F.3d 586, 591 (9th Cir. 200@)ternal quotation marks omitted).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
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Second, “[i]f the claimanieets the first test and there is no evidence o
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealdindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermine
the claimant’s complaints.1d. (quotingLester v. Chater81 F.3d 821, 834 (9th
Cir. 1995);see also Thomas v. Barnhg278 F.3d 947, 958 (9th Cir. 2002) (“[T]
ALJ must make a credibilitgetermination with findings sufficiently specific to
permit the court to conclude that the Adlid not arbitrarily discredit claimant’s
testimony.”). “The clear and convimg [evidence] standd is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comm’r oBoc. Sec. Admin278 F.3d 92(
924 (9th Cir. 2002)).

In making an adverse credibility datanation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between his teginy and his conduct; (3) the claimant
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the

claimant’'s condition.Thomas 278 F.3d at 958-59.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 10
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Here, the ALJ found Plaintiff’'s medilta determinable impairments could
reasonably be expected taduce the symptoms allegduljit Plaintiff's statemen
concerning the intensity, persistenced éimiting effects of these symptoms arg
not entirely credible. Tr. 107.

First, the ALJ found the medical evidendoes not substiate the alleged
degree of Plaintiff's physical pain. Tt08. An ALJ may not discredit a
claimant’s pain testimonynal deny benefits solely becithe degree of pain

alleged is not symrted by objective medical evidendgollins v. Massanayi261

F.3d 853, 857 (9th Cir. 2001Bunnell v. Sullivan947 F.2d 341, 346-47 (9th Cir.

1991);Fair v. BowenB885 F.2d 597, 601 (9th Cir. 1989However, the medical
evidence is a relevant factor in determinihg severity of a claimant’s pain and

disabling effects.Rollins 261 F.3d at 857; 20 C.F.R. 88 404.1529(c)(2),

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 11
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416.929(c)(2) (2011) see als®.S.R. 96-7p. Minimal objective evidence is a
factor which may be reliedpon in discrediting a claimd#s testimony, although

may not be the only factoiSee Burch v. Barnhgr00 F.3d 676, 680 (9th Cir.

—

2005). The ALJ observed that Dr. Michdlse treating surgeon, found in January

2013 that Plaintiff's eye sockétd “healed well,” the maig of the left lower lid

was “excellent” and with “good positidrand there were no signs of breakdown

within the socket. Tr. 108, 290. Dr. éhiels noted, “My impression is that this
patient has done well after an extensive orbital syrgeeth a left lower lid

reconstruction.” Tr. 108, 290n March 2014, after complats of eye socket pai

1Some of the regulations cited in tldiscision were reviseeffective March 17,
2017. E.g., Revisions to Rules Regarding the Evaluation of Medical Eviden

Fed. Reg. 5871 (January &)17) (revising 20 C.F.R. 8 404.1529). Since the

revisions were not effective at the timethe ALJ’s decision, they does not apply

to this case. For revised regulations,besion effective at the time of the ALJ
decision is noted.

2 S.S.R. 96-7p was superseded by S.$6:3p for decisions made on or after
March 28, 2016. The new ruling also provides that the consistency of a clai
statements with objective medical eviderand other evidence is a factor in

evaluating a claimant’s symptoms. S.S.R. 16-3p at *6.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
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Dr. Michels found the anterior segmextam was normal, éhlid contour was
excellent, the eye socketdhhealed nicely, and there were no signs of breakd
or infection. Tr. 108, 348. Dr. Michelvrote, “I cannot explain why he has
persistent socket pain.” Tr. 108, 34Bhe ALJ reasonably determined that the
objective evidence does not support theladlisg pain alleged by Plaintiff. Tr.
108.

Second, the ALJ found that Plaintiffigin has been well-controlled with
medication. Tr. 108. An impairmentaihcan be effectively controlled with
treatment is not disablingVarre v. Comm’r of Soc. Sec. Admii39 F.3d 1001,

1006 (9th Cir. 2006). The ALJ noted tiidaintiff has repeatedly sought pain

medications and his pain has been well-controlled by them, and that there is

evidence of possible misuse of narcotic medication which would further und
Plaintiff's pain complaints. Tr. 108The ALJ described the chronology of

Plaintiff's treatment with pain medicat, noting Plaintiff reporting improvemer
and doing well on medication ranuary, February, amdarch 2013. Tr. 108, 29
304, 306-07. After Dr. Schaaf left thenec in mid-2013, Plaintiff was agitated 3
suggestions of other providers that pgn medication be tapered and sought g
referral to a pain clinicTr. 108, 315, 317, 339-40, 34347-49. He landed at
Spokane Pain Center in January 2014 where/as put on a pain contract and {

the provider that his old clinic “would netand by the [pain]antract he had afte

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 13
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his provider left the clinic.”Tr. 109, 324. In March 2016g¢ reported that his pa

medication improved functioning and the rated his functi@ng at 10/10 while

on medicatior?. Tr. 109, 330. Plaintiff testified that he cannot work because his

pain comes and goes and he does not teatiatke his medications as prescribed
because he does not want to becomecaeldito them. Tr. 42, 108. The ALJ
reasonably determined that Plainsftestimony is undermined by the evidence

that pain medication improves his functib.r. 108.

3 Plaintiff asserts the ALJ “mischaracterizes the record” and that “there is no

evidence that [Plaintiff] has achieved cotsnd pain control.” ECF No. 13 at 11.

The evidence cited by the Alig sufficient to support #nALJ’s findings; Plaintiff
cites no evidencing indicating therdrary. ECF No. 13 at 11.
“The ALJ also found the evidence suggdbe possible misuse of narcotic

medications which would undermine the dbéldy of Plaintiff’'s pain complaints.

Tr. 108. This is based on one record indicating a pill count was less than expected

and Plaintiff admitted slightly overusirigjlaudid, but the provider noted that

Plaintiff received fewer tablets thangscribed. Tr. 109, 331-32. Defendant

concedes the ALJ’s finding is not supaal by substantial evidence. ECF No. {14

at 3. However, because the ALJ diteumerous other reasons supporting the

ALJ’s assessment of Plaintiff's symptoclaims, any error is harmlesSee

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
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Third, the ALJ found Plaintiff's cradility is undermined by inconsistent
reports of alcohol use. Tr. 109. Cheting or inconsistent testimony concernir
alcohol or drug use can contribute to an adverse credibility findihgmas278
F.3d at 959Verduzco v. Apfell88 F.3d 1087, 1090 (9th Cir. 1999). The ALJ
noted that Plaintiff testified he had rwd alcohol since his accident in Octobe
2012, and that a record indicating thatdrinks is “wrong.” Tr. 40, 109.
However, during a psychological evaioa in July 2013, Plaintiff told Dr.

Thompson he drinks alcohol “once in aegt while’” and reported that he last

g

r

drank two to three weeks prior to the exatlon. Tr. 109, 321. In March 2014, Dr.

Michels noted that Plaintiff reported freonsumes alcohol modately.” Tr. 347.
The ALJ found that because therewdence from two different sources,

Plaintiff's testimony that records indicag he drinks are wrong is not credible.

Carmickle v. Comm’r of Soc. Sec. Adnt83 F.3d 1155, 1162 (9th Cir. 2008);
Stout v. Comm’r of Soc. Sec. Adm#b4 F.3d 1050, 1055 (9th Cir. 200Batson

v. Comm’r of Soc. Sec. AdmBb9 F.3d 1190, 1195-97 (9th Cir. 2004).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 15




Tr. 109. This is a reasonable interpretatof the evidence arttlis is a clear and
convincing reason supported by substantial evidence.

Fourth, the ALJ found Plaintiff's activities of daily living indicate he is
capable of work as limiteldy the RFC. Tr. 109. It iseasonable for an ALJ to

consider a claimant’s activisevhich undermine claims tdtally disabling pain i

-

making the credibility determinatiorbee Rollins261 F.3d at 857. However, itfis
well-established that a claimant need nadetate in a dark room” in order to be
deemed eligible for benefits<Cooper v. Bower815 F.2d 557, 561 (9th Cir. 198)).

Notwithstanding, if a claimant is able $pend a substantial part of his day engaged
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in pursuits involving the performance of phoaifunctions that are transferable|to
a work setting, a specific finding as tastiact may be sufficient to discredit an

allegation of disabling excess paiRair, 885 F.2d at 603. Furthermore, “Even

s Plaintiff cites S.S.R. 16-3p to suggest the ALJ improperly considered Plaintiff's

inconsistent reports of alcoholaiIsECF No. 13 at 12. As notsdpra S.S.R. 16

3p does not apply to decisions made belaech 28, 2016. Even if it did apply

the ALJ appropriately considered Plaffii inconsistent reporting about alcoho
use in assessing Plaintiff's pain testimonyigit of Plaintiff's lack of cooperation
with Dr. Thompson'’s psychological eualtion and her conclusions therefBee

infra.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
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where [Plaintiff's daily] activities suggesbme difficulty functioning, they may
grounds for discrediting the claimant’stiesony to the extent that they contrad

claims of a totally debilitating impairmentMolina, 674 F.3d at 1113.

ct

The ALJ found that Plaintiff's dailyactivities indicate that he is “guite

functional” and can perform rdeum level work with meratl and social limitation

S.

Tr. 109. The ALJ noted that while Plaintiffstified that his mother did the laundry,

shopped for groceries, coakeand took care of his nine-year-old daughter, Tr.

37, 41, he reported in May 2018t he typically gets ugets his daughter ready
school, takes her to school, cleans the houags for his daughter to get home fi
school, and accompanies her as she plags out of the house. Tr. 109, 200.
wrote, “| take care of mghild as a parent.” Tr. 200He also reported maki
sandwiches and dinner for his child, clegnand doing laundryb(t not yard wor
due to vision and pressure), shoppingidi;mg money, going to church, and play
games with family. Tr. 109, 201-03. The Abhoted that Plaintiff testified that
eye pain causes difficulty concentratingldne alleged limitationdue to depressi
and anxiety, but he wrote in May 2013 ti&t can always payttantion, that i
finishes what he starts, that he followsth written and spokeinstructions wel
that he gets along with everyone, that hedhes stress well, and that he is ab

handle changes in life or routine. .1T33, 36, 109, 204-05. Although Plain

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
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testified he does not drive due to vision issues, he is able to go out by usin
transportation or by getting rides. Tr. 40, 109, 202.

Without citing the record, Plaintiff suggeghat the inconsistency cited by
ALJ between Plaintiff's 2015 testimonyn@ his 2013 report is attributable

Plaintiff's adjustment to his loss of visi@nd that “his perception of his ability

g public

the
to

nas

changed to a more realistic day-to-dappreciation for the activities he can

ultimately consistently and safely perform.” ECF No. 13&t There is no supp
for this assertion in the record and, evfeih could reasonably be inferred from

evidence, the ALJ’s interpretation of the eande is also reasoriab The court mu

prt

the

St

uphold the AL3J decision where the evidence sissceptible to more than one

rational interpretation.Magallanes v. Bower881 F.2d 747, 750 {9 Cir. 1989).

This is a clear and convincing reassupported by substantial evidence.

Fifth, the ALJ identified inconsisteras between Plairifis allegations an
the treatment record. Tr. 10€ontradiction with the ntical record is a sufficie
basis for rejecting the claimant’s subjective testimddgrmickle v. Comm’r of S¢
Sec. Admin 533 F.3d 1155, 1161 (9th Cir. 2008)hnson v. Shala)&0 F.3d 1421
1434 (9th Cir.1995). The ALJ observed thatplte Plaintiff's allegation that he |
difficulty navigating unfamiliar stairs, Plaiff does not use any assistive de
such as a cane. Tr. 38, 109, 205. PRifgtults the ALJ for this finding becal
“there is no evidence that a cane hagrbprescribed or even suggested by
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source,” ECF No. 13 at 13, which is exadtiyg ALJ’'s point. The ALJ also noted

that despite testifying that bending over caysain, Plaintiff did not indicate issyies

with bending in his function report or toyamedical provider. Tr. 36, 109-10, 204.

The ALJ reasonably concluded that thesdifigs undermine Plaintiff’'s complai

about difficulty with thes@ostural activities. Tr. 110.

Nts

Plaintiff contends that his lack of @ssistive device does not mean “that his

eye impairment did not impose any functibimaitations whatsoeer.” ECF No. 1

3

at 13. Plaintiffs argument ignores a number of limitations included in the RFC

resulting from Plaintiff’'s loss of vision, including limitations on climbing ladders,

ropes, or scaffolds, working at unproesttheights, operating heavy machinerny or

equipment, working on uneven surfaces, dnding at night. Tr. 106. The A
reasonably took into account Plaintifflack of assistive device and lack
complaints to medical providers in a@uating his testimony about difficu
navigating stairs or ambulating.

Sixth, the ALJ found there is little evadce of treatment for Plaintiff's
anxiety and depression which suggests theynat as severe aleged. Tr. 110.
Medical treatment received to relieve pairotdrer symptoms is a relevant facto
evaluating pain testimony. 20 C.F.R4410629(c)(3)(iv)-(v)416.929(c)(3)(iv)-(v)
(2011). The ALJ is permitteto consider the claimaatlack of treatment in

making a credibility determinatiorBurch, 400 F.3d at 681. In some cases,

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 19

J

of

Ity




10

11

12

13

14

15

16

17

18

19

20

however, it may be inappropriate to comsid claimant’s lack of mental health
treatment as evidence aflack of credibility. See Nguyen v. Chater00 F.3d
1462, 1465 (9th Cir. 1996). Notwitlastding, when there is no evidence
suggesting a failure to seek treatmenttskattable to a mental impairment, it is
reasonable for the ALJ to conclude that the level or frequency of treatment i

inconsistent with the level of complaintslolina, 674 F.3d at 1113-14.

The ALJ noted Plaintiff’'s history of nmeal health treatment which consists

of medication for depression, anxiety anaipattacks. Tr. 110. In November
2012, Plaintiff complained of panic attackut mostly needed help sleeping an

was prescribed Xanax. Tr. 303. December 2012, alprazsh was working for

92)

|®X

anxiety. Tr. 304. In March 2013, Plaintiff was satisfied with Xanax but wanted

something other than Celexa for depressidon.307. He was noted to be alert

and

pleasant with a normal mood and affecigl &is antidepressant was changed. Tr.

307. In May 2013, Plaintiff complained that Prozac was not resolving his

depression. Tr. 310. Abugh he feels better after tadks with someone, he was

not interested in seeing a counselor (Has been there and done that without good

results”). Tr. 310. He waalert and pleasant with aplessed affect and was able

to communicate without deficits. Tr. 31In July 2013, Plaintiff refused to follg
up with counseling and was again adviseddek counseling. Tr. 315, 317. Hi

Xanax was decreased. Tr. 317-18. @mmth later, Plaintiff was alert and
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pleasant with normal mood and affect dngl Xanax was reduced. Tr. 339. In
May 2014, he reported panic attacksl fluoxetine and alprazolam were
prescribed, and on exam no unusual anxiegvatence of depression were not
Tr. 344. Overall, the ALJ found that R#if's anxiety and depression sympton
do not preclude him from performing workth the limitations assessed in the
RFC. Tr. 110. This ia clear and convincing reas supported by substantial
evidence.

Plaintiff contends the ALJ inaccurately reported the record by saying t
was “little evidence of treatment fonx@ety and depression,” Tr. 110, since
“[tIhere have been mental impairmesyimptoms noted throughout the record.
ECF No. 13 at 13 (citing Tr. 303-07,81312, 315, 317, 32@22, 325, 336, 340
347). However, the ALJ did not deny @verlook Plaintiff's mental health
symptoms. Tr. 110. In fact, the ALXloded mental health limitations in the
RFC, Tr. 106, despite the opinions o¢ tleviewing psychologists, Dr. Kraft and
Dr. Regets, that Plaintiff does not haveexere impairment, and the opinion of
medical expert, Dr. Moore, that Plafhprobably does nobhave a medically
determinable mental impairmeother than substancbuse. Tr. 25, 56-57, 80-8
105. Based on the foregoing, the ALdperly considered the mental health

treatment evidence.
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Seventh, the ALJ found Plaiffts lack of cooperation during a
psychological exam suggestsgoing substance abuse anthnsistent with hig
allegations of disability. Tr. 110. Imaking a credibility evaluation, the ALJ m

rely on ordinary techniques of credibility evaluatiddmolen v. Chate80 F.3d

Ay

1273, 1284 (9th Cir. 1996). In Julp13, Renee Thompson, Psy.D, conducted a

consultative psychological exam. Tr. 328- The ALJ noted Plaintiff reported

the evaluation for the first time that vas unable to work because of mental

At

health issues. Tr. 110, 320. He samldmxiety and depression affected his typical

daily functioning, that he could do chores, and then said he did not understand the

guestions being asked. Tr. 110, 320. rRitileft the interview before it was
complete. Tr. 111, 322. Bwe he left, Dr. Thompson wsable to determine thg
Plaintiff was oriented to person, place, aintge, and was able to state what he
for dinner and activities he performecttprevious night. Tr. 111, 322. He
repeated three out of three unrelateddgsammediately but did not complete ar]
other mental status exam tasks. Tr. 322. Dr. Thompson noted that Plaintiff
behavior was erratic drostile and his responsesmndizarre, evasive, or
inconsistent. Tr. 111, 322. She nosederal possible reasons for Plaintiff's
behavior, including pain severe enouglali@r his presentation, a cerebral
incident, he could be under the influence of a substance, or he could be ma

his presentation to appear impaired. Tr. 111, 322-23. Dr. Thompson indica
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Plaintiff denied using substances but that his presentation was consistent w
substance use. Tr. 111, 322. The Ad¢dsonably determined that Plaintiff's
refusal to cooperative withr. Thompson suggests sulrsta abuse and is a cleg
and convincing reason for the credibildgtermination. Tr. 110.
B. Medical Opinion Evidence

Plaintiff contends the ALJ impropertgjected the medical opinion Karen
Schaaf, M.D., a treating physati. ECF No. 13 at 14-171n February 2013, Dr.
Schaaf completed a “Docuwntation Request for Medical Disability Condition”
form and noted Plaintiff's only condition & absent left eye. Tr. 359-61. Dr.
Schaaf indicated Plaintiff's ability to work is limited besathe is unable to see
the left visual field, and that he is limited to 1-10 hours per week to work, log
work, or prepare for work. Tr. 35®r. Schaaf opined that Plaintiff has
limitations on lifting and carrying for safetiput did not indicate a specific weig
limit. Tr. 360. According to Dr. Schaa®laintiff’'s compromised vision impairs
his ability to access services. Tr. 360.

There are three types of physiciaf(g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

but who review the claimant’s filemonexamining or reviewing physicians).”

Holohan v. Massanari246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).
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“Generally, a treating physician’s opinionrgas more weight than an examinin
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtto their specialty over that of

nonspecialists.”ld. (citations omitted).

g

If a treating or examining physicianopinion is uncontradicted, an ALJ may

reject it only by offering “clear andonvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately suppc
by clinical findings.” Bray v. Comm’r of Soc. Sec. Admiv54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&sd brackets omitted). “If a treating of
examining doctor’s opinion is contradkct by another doctor’s opinion, an ALJ

may only reject it by providing specific dilegitimate reasons that are supportg

by substantial evidence Bayliss 427 F.3d at 1216 (citingester 81 F.3d at 830+

31 (9th Cir. 1995)).
The ALJ gave great weight to thetilig and carrying restriction suggeste
by Dr. Schaaf. Tr. 111. Although Dr. S&f did not specify a weight limit, the

ALJ found safety reasons support a faiglof a lifting and carrying restriction
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consistent with medium woyland gave no weight to the opinion of Dr. Virji, thre

reviewing physician, that Plaintiff has nétilng or carrying limitations. Tr. 111.
The ALJ gave little weight to Dr. Schaabgpinion that Plaintiff is limited to ten
hours of work per week and to the implicatithat Plaintiff is unable to work. T

111. Because Dr. Schaaf’s opinion assessing a limitation on the hours Plaif

work was contradicted by the opinion of.Mirji, Tr. 82-84, the ALJ was required

to provide specific and legitimate reasonisrigecting that portion of Dr. Schaaf’'s

opinion® Bayliss 427 F.3d at 1216.

s Plaintiff asserts, “[e]Jvidently someone at the Appeals Council detached SS
2p from [Plaintiff's appeal] brief” and th reflects “bad faith on the part of
someone at the Appeals Council.” Pldintontends “[t]his ruling is important a
was intentionally attached to plaintifitgief to ensure that the United States
District Court was aware that there is a Social Security Ruling 96-2p that rec
controlling weight to be given to theeating source medical opinions.” ECF N
13 at 17. Notwithstanding that there isbasis in the record for an inference ot
“bad faith” by “someone at the AppsaCouncil,” the Courhas no jurisdiction
over the Appeals Council decision when review is den&chs v. Apfel530 U.S.
103, 106 (2000)Osenbrock v. ApfeR40 F.3d 1157, 1160 (9th Cir. 2001);

McCarthy v. Apfel221 F.3d 1119, 1122 (9th CR000). Moreover, citation is

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 25

.

R 96-

nhd

juires

D,

tiff can



10

11

12

13

14

15

16

17

18

19

20

First, the ALJ found that Dr. Schaaf’'s assessment of limitations is not

consistent with the overall medical egitte of record. Tr. 111. An ALJ may

discredit a treating physician’s opinion ti&unsupported by the record as a whole

or by objective medical findingsBatson v. Comm’r of Soc. Sec. Admih9 F.3d
1190, 1195 (9th Cir. 2004). As discussegra the ALJ found the medical
evidence indicates Plaintiffsye socket healadell and Dr. Michels, the treating
specialist, could not explain why Plaihtifad eye socket pain. Tr. 108, 111, 290,
348. Plaintiff notes no evidence in theoed consistent with Dr. Schaaf’s finding
that Plaintiff should be limited to 1-10 hauof work per weekThis is a specific,
legitimate reason for rejecting Dr. Schaatssessment that Plaintiff should be
limited to less than 10 hours per week of work.

Second, the ALJ found that Dr. Schaafssessment is not consistent with
the fact that Plaintiff has had signifidamprovement in functioning with pain
medication. Tr. 111. Theonsistency of a medical epon with the record as a

whole is a relevant factor in evaluating a medical opinidngenfelter v. Astrue

sufficient to ensure the Court is awareaoly relevant rulingnd an attached copy

IS not expected or needed. Additionally, the controlling weight provision of $.S.R.

96-2p does not apply here because thetiigglin Dr. Schaaf’spinion rejected by

the ALJ are contradicted by Dr. Virji's opinion.
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504 F.3d 1028, 1042 (9th Cir. 2000¢n v. Astrue495 F.3d 625, 631 (9th Cir.
2007). The ALJ found that to the emtd°laintiff has continuing pain, his
functioning improved significantly with nagcation. Tr. 111. Indeed, in March
2015, Plaintiff reported medication impral/his overall functioning, his mood, his
walking ability, his ability to work operform household chores, his ability to
interact socially, his abilityo sleep, and his enjoyment of life, and rated his
functioning at 10/10 with pain megdtion. Tr. 330. As discussedpra the ALJ'$
inferences and findings regarding pawedication are supported by substantial
evidence. Thus, the ALJ reasonably deteed that Dr. Schaaf's assessment that
Plaintiff's ability to work is very limité is inconsistent with the medication
evidence. This is a spéici legitimate reason for rejecting that portion of Dr.
Schaaf's opinion.

Third, the ALJ found that Dr. Schigamassessment of limitations is

inconsistent with Plaintiff's activities afaily living. Tr. 111. An ALJ may

~

discount a medical source opinion to the extent it conflicts with the clasrdaly
activities. Morgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 601-602 (9th Cir.
1999). The ALJ found that Plaintiff's daily activities indicate that he is “quite
functional” as he reported he gets diaughter ready and takes her to school,

cleans, makes dinner, ddasindry, goes shopping, goes to church, and plays
games with family. Tr. 109, 200-03. Adugh Plaintiff does not drive because| of

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING
DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 27




10

11

12

13

14

15

16

17

18

19

20

his vision issues, he uses public transpimmeor gets rides to go places. Tr. 40
109, 202. The ALJ reasonably determifdintiff's activities of daily living are
not significantly limited which is incomgtent with Dr. Schaaf’s finding that
Plaintiff is limited to a maimum of 10 hours per weekTr. 111.
C.  Duty to Develop the Record

Plaintiff contends the ALJ shouldVedeveloped the record regarding

Plaintiff's mental health complaints. EQ¥®. 14 at 13. In Soal Security cases

the ALJ has a special duty to develop the record fully and fairly and to ensure that

the claimant’s interests acensidered, even when thiaimant is represented by
counsel. Tonapetyan v. Haltei242 F.3d 1144, 1150 (9th Cir. 200Bypwn v.
Heckler, 713 F.2d 441, 443 (9th Cir.1983). The regulations provide that the
may attempt to obtain additional evidenceen the evidence as a whole is
insufficient to make a disability deternaition, or if after weighing the evidence
the ALJ cannot make a disability detenation. 20 C.F.R88 404.1527(c)(3),

416.927(c)(3)see als®0 C.F.R. 8§ 404.1519a, 416.919a. Ambiguous evide

"Plaintiff contends the ALJ failed to sgifically discuss his activities of daily
living. ECF No. 13 at 16. The Court cdundes the ALJ’s discussion of the dail
activities evidence is sufficienGee Lewis v. Apfe?36 F.3d 503, 512 (9th Cir.

2001).
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or the ALJ’s own finding that the recorslinadequate to allow for proper
evaluation of the evidence, triggergtALJ’s duty to “conduct an appropriate
inquiry.” Smolen80 F.3d at 1288Armstrong v. Comm’r of Soc. Sec. Admiw0
F.3d 587, 590 (9th Cir.1998). An ALJ’s gub develop the record further is
triggered only when there is ambiguougdewce or when theecord is inadequat
to allow for proper evaluation of the evidendenapetyan242 F.3d at 1150.
Plaintiff argues that Dr. Moore testified Dr. Thompson’s consultative e

was over two years old, “raised more si@ns than answers,” and indicated

another psychological evaluation shouldlmbly be obtained. ECF No. 13 at 1

(citing Tr. 25). An ALJ has broad latitude @andering a consultative examinatio
Reed v. Massanar270 F.3d 838, 842 (9th Cir. 2001\ consultative exam may
be purchased to resolve an inconsistendhénevidence or wdn the evidence ag
whole is insufficient tanake a determination. ZDF.R. 88 404.1519a, 416.919
However, failing or refusingp take part in a coniative exam may result in a
finding of not disabledSee20 C.F.R. §8 404.1518(a), 416.918(a) (1994).
Furthermore, the ALJ may make inferentlegjically flowing from the evidence,
Macri v. Chater93 F.3d 540, 544 (9th Cir.1996).
Here, Plaintiff’'s own behavior thwartdar. Thompson'’s ability to complef
the psychological exam. Although Plaihafgues the ALJ “fails to explore or

even consider the distinct possibility tfi@taintiff]'s actions were directly relates
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to mental impairment issues,” ECF No.dt314, the ALJ in fact mentioned that
Dr. Thompson “noted several possible reasorduding that his pain level couls
be severe enough &dter his presentation; thiaé could have experienced a

cerebral incident; or that he could be untihe influence of the substance.” Tr.
111 (citing Tr. 322). However, the ALJ alsoted that Dr. Thompson opined th
Plaintiff’'s presentation was “consistenttivsubstance use: understanding sim

guestions seems effortful for him, lees not answer questions or provides

inadequate information, and seems to heme difficulty with language use.” Tr.

111, 322-23.

Based on the foregoing, the ALJ readagaletermined that Plaintiff's
refusal to cooperate wifbr. Thompson’s exam is casgent with substance use
and the psychological limitations in the RFC. Plaintiff has offered no basis
supported by the record for an alternafimeling. Plaintiff bears the burden to
produce medical evidence swppng the disability claim.Tacketf 180 F.3d at
1098; 20 C.F.R. 88 404.1512(d)1.6.912(a) (2015). To the extent the evidenc
could have been interpreted differentlye ALJ’s finding is based on substantig
evidence. When thevidence is subject to more than one rational conclusion
must defer to the ALJ’s conclusiolndrews v. Shalalé3 F.3d 1035, 1041 (9t
Cir. 1995.). Thus, there is no ambiguity in the evidence requiring further

development of the record.
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CONCLUSION

After reviewing the record and the Als findings, the Court concludes th

ALJ’s decision is supported by substantiabdewnce and free of naful legal error.

To the extent the evidence could be intetpd more favorably to Plaintiff, the
court must uphold the ALs decision where the evidenisesusceptible to more
than one rational interpretatiohagallanes 881 F.2d at 750. In this case, the
ALJ’s interpretation of the evidence sveeasonable and supported by substan
evidence in the recordlherefore, the ALJ’s decision is affirmed.

Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff's Motion for Summaryudgment, ECF No. 13, is DENIED.

2. Defendant’s Motion for Summarydgment, ECF No. 14, is GRANTEI

The District Court Executive is directéalfile this Order and forward cop
to counsel. Judgment shall be entdmdDefendant and the file shall be
CLOSED.

DATED August 14, 2018.

sfFred Van Sickle

Fred Van Sickle
Senior United States District Judge
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