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May 21, 2018
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
NATALIE GIBB, No. 2:17-cv-00139-SAB

Plaintiff,

V. ORDER GRANTING
COMMISSIONER OF SOCIAL PLAINTIFF’'S MOTION FOR
SECURITY ADMINISTRATION, SUMMARY JUDGMENT;

Defendant. DENYING DEFENDANT'S

MOTION FOR SUMMARY
JUDGMENT
Before the Court are PlaintiMatalie Gibb’s Motion for Summary

Judgment, ECF No. 12, and Defendant Commissioner of the Social Security

Doc. 18

Administration’s Cross-Motion for Summary Judgment, ECF No. 16. The magtions

were heard without oral argument. Plaintiff is represented by Dana C. Mads

D

Defendant is represented by Assistant Whi¢ates Attorney Timothy Durkin and
Special Assistant United States Attorney Joseph J. Langkamer.
Jurisdiction

On December 6, 2012, Plaintiff filedTitle 1l application for disability
insurance benefits as well as a T¢I application for supplemental income.
Plaintiff alleges an onset date of December 4, 2012.

Plaintiff’'s application was denidaditially and on reconsideration. On
March 26, 2015, Plaintiff appeared andttiged at a hearing held in Spokane,

Washington before an ALJ. The ALJ issued a decision on June 3, 2015, fing
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that Plaintiff was not disabled. Plaintiff timely requested review by the Apped
Council, which denied the request on February 18, 2017. The Appeals Cour
denial of review makes the ALJ’s decision the final decision of the Commiss

Plaintiff filed a timely appeal with #hnUnited States District Court for the
Eastern District of Washington on April 12, 2017. The matter is before this C
under 42 U.S.C. § 405(g).

Sequential Evaluation Process

The Social Security Act defines digidly as the inability “to engage in any
substantial gainful activity by reasonarfy medically determinable physical or
mental impairment which can be expectedasult in death or which has lasted
can be expected to last for a continuousqgokof not less than twelve months.”
U.S.C. 8§ 1382c(a)(3)(A). A claimant shall Betermined to be under a disability
only if his impairments are of such severity that the claimant is not only unal
do his previous work, but cannot, considering claimant’s age, education, an(
experiences, engage in any other sultstbgainful work which exists in the
national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-Btep sequential evaluation proce
for determining whether a persordisabled. 20 C.F.R. § 416.920(a)(Bpwen v.
Yuckert 482 U.S. 137, 140-42 (1987).

Step 1: Is the claimant engagedsubstantial gainful activities? 20 C.F.R
8 416.920(b). Substantial gainful activisywork done for pay and requires
compensation above the statutory minimiohy. Keyes v. Sullivar894 F.2d 1053
1057 (9th Cir. 1990). If the claimant is eggal in substantial activity, benefits g
denied. 20 C.F.R. § 416.971. If he is not, the ALJ proceeds to step two.

Step 2: Does the claimant haaenedically-severe impairment or
combination of impairments? 20 C.F£416.920(c). If the claimant does not h
a severe impairment or combination of impairments, the disability claim is d¢

A severe impairment is one that lasted or must be expected to last for at lea
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months and must be proven through objective medical evidence. 20 C.F.R.
416.908-.909. If the impairment is severe, the evaluation proceeds to the thi

Step 3: Does the claimant’s impairment meet or equal one of the listeq
impairments acknowledged by the Commissidodye so severe as to preclude
substantial gainful activity? 20 C.F.R486.920(d); 20 C.F.R. § 404 Subpt. P.
1. If the impairment meets or equals one of the listed impairments, the claim
conclusively presumed to be disabl&tl.If the impairment is not one conclusiv
presumed to be disabling, the axation proceeds to the fourth step.

Before considering Step 4, the ALJ sadirst determine the claimant’s
residual functional capacity. 20 C.F$416.920(e). An individual’s residual
functional capacity is her ability to do physical and mental work activities on
sustained basis despite limitats from her impairments.

Step 4. Does the impairment prevém claimant from performing work s
has performed in the past? 20 C.F.R. 8 416.920(f). If the claimant is able to
perform her previous work, she is not disablddIf the claimant cannot perform
this work, the evaluation proceeds to the fifth and final step.

Step 5: Is the claimant able to perform other work in the national econ
view of her age, education, amrk experience? 20 C.F.R. § 416.920(g).

The initial burden of proof rests upon the claimant to establish a prima|
case of entitlement to disability benefitackett v. Apfell80 F.3d 1094, 1098 (4
Cir. 1999). This burden is met once a claimastiblishes that a physical or me
impairment prevents her from emgag in her previous occupatiolal. At step fiv¢
the burden shifts to the Commissionerltow that the claimant can perform oth
substantial gainful activityid.

Standard of Review

The Commissioner’s determination will be set aside only when the AL,
findings are based on legal error or areswgiported by substantial evidence in

record as a wholéatney v. Sullivan981 F.2d 1016, 1018 (9th Cir. 1992) (citi
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42 U.S.C. 8 405(g)). Substantial evidence is “more than a mere scintilla,”

Richardson v. Peralegl02 U.S. 389, 401 (1971), but “less than a preponderance.”

Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 1975). Substantig
evidence is “such relevant evidenceaagasonable mind might accept as adeg
to support a conclusionRichardson402 U.S. at 401. The Court must uphold

ALJ’s denial of benefits if the evidentesusceptible to more than one rational

interpretation, one of which supports thecision of the administrative law judge.

Batson v. Comm’r of Soc. Sec. Adm#h9 F.3d 1190, 1193 (9th Cir. 2004). Th
Court reviews the entire recordbnes v. Heckler760 F.2d 993, 995 (9th Cir.
1985). “If the evidence can support eitheramume, the court may not substitute
judgment for that of the ALJMatney 981 F.2d at 1019.

A decision supported by substantial evidence will be set aside if the pi

legal standards were nqtied in weighing the evidence and making the dec

Brawner v. Secr’y of Health & Human Sen&39 F.2d 432, 433 (9th Cir. 1988).

An ALJ is allowed “inconsequngial” errors as long as they are immaterial to th
ultimate nondisability determinatioBtout v. Comm’r, Soc. Sec. Adm#b4 F.3d
1050, 1055 (9th Cir. 2006).
Statement of Facts

The facts have been presented mdldministrative transcript, the ALJ’s
decision, and the briefs to this Court; pitthe most relevant facts are summariz
here.

At the time of the hearing, Plaifitivas 54-years old. She lived with and
took care of her elderly mother. She has worked mostly data entry jobs, cler
temp jobs and housekeeping. Her last job was as a housekeeper. She quit t

because she felt she could not physically or mentally continue to work.

In 2012, Plaintiff suffered from demsion and chronic right shoulder pain.

She also experienced vertigo and a dd septum. She had surgery for the

deviated septum in June, 2013, whichegued to clear up her nasal problems.
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continues to experience problems with her vertigo, including becoming dizzy
she bends down. Plaintiff also experientes$ of appetite and weight loss. In J
2013, she fell and broke her clavicle,igfhtook several months to heal and
continues to cause her pain. In Januaéj4, she was admitted to the hospital
diarrhea, vomiting, and dehydration. Shentvato respiratory failure and was
admitted into the ICU. It was determindtat she had pneumonia and a cyst or
pancreas (which turned out to be benigt)e spent three weeks in the hospita
was discharged to a care facility where sbécuperated. Aftdrer hospitalization,

she continued to experience loose sto@sying between 10 a day to less than

/ when

uly,

with

her

and

3-4

times a day, and continued to suffer frdepression, anxiety and chronic shoulder

pain, as well as PTSD caused by her hokgitgy. Prior to her hospital stay, she
was a heavy drinker, but afterwards sjué drinking. AR 766. After her hospita
stay, she also was able to quit smoking.

The ALJ’s Findings

The ALJ found that Plaintiff met the insured status requirements of the
Social Security Act through December 31, 2017. AR 15.

At step one, the ALJ found Plaintiff f&ot engaged in substantial gainfy
activity since December 4, 2012. AR 15.

At step two, the ALJ found Plaintiff has the following severe impairmel
dysthymia; degenerative disc disease efdarvical spine; osteoarthritis of the
right shoulder; status post distal clavicle fracture left shoulder; and mild to
moderate hearing loss in the left. e&R 15. The ALJ specifically found the

following impairments to be non-seversverticulosis, vertigo, pharyngitis,

headaches, deviated septum, turbinate ItgggEhy, anosmia parosmia parageus

acutge maxillary sinusitis, dysphagia, carpel tunnel syndrome, de Quervain
syndrome and Plaintiff's various pain complaints, including right foot, ankle

knee pain, back pain and thumb pain. AR 19-21.
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At step three, the ALJ found that Plaintiff’'s impairments or combinatiot
impairments do not meet or medically equal any Listing. AR 21. Specifically
ALJ reviewed Sections 1.00 (musculoskeletal system), 2.10 (hearing loss) a
12.04 (affective mental disorders) of the listings of impairments.

The ALJ concluded that Plaintiff has the residual functional capacity tg

perform:

light work as defined in 20 CFR 404.1567(b) and 416.7(b). She can
perform postural movements ocaaslly, except she can never climb
ladders, ropes, or scaffolds. Sten never perform overhead reaching
with the left, non-dominant arm. 8thas mild to moderate hearing
loss in the left ear and she musgbi@ more than moderate exposure to
noise and hazards. The claimanaide to understand, remember and
carry out simple, routine, repetigvtasks and instructions involving
up to three step commands. She is able to maintain attention an
concentration for two-hour intemls between regularly scheduled
breaks and for up to a 40-hour workwebkorder to avoid stress, she
can have only occasional changeshia work routine, occasional use
of judgment solving or problem sing, and no poduction rate of
pace.

AR. 23. At step four, the ALJ found thRtaintiff is capable of performing past
relevant work as a housekeeping cleaner. AR 29.

In the alternative, the ALJ found Ri#if could perform other work which
exists in significant numbers in the national economy, including positions su
cashier Il and hand packers/packagers. AR 30.

Issues for Review
1. Whether the ALJ properly evaluated Plaintiff's symptom claims;
2. Whether the ALJ properly considered and weighed the opinion evidence;
3. Whether the ALJ’s errors were harmless.
Discussion

1. Whether the ALJ properly evaked Plaintiff's symptom claims.

Plaintiff argues the ALJ improperly discredited her symptom claims. The

ALJ provided the following reasons for discrediting Plaintiff's symptom clainis:
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(1) although she testified that she usesare to walk, she did not have one whe

she saw Dr. Weir for an exam and she did not appear to be limping; (2)
inconsistent disclosure of substance ab(®evarying reports of diarrhea; and (

reported activities of daily living.

An ALJ’s assessment of a claimant’edibility is entitled to “great weighti

Anderson v. Sullivar914 F.2d 1121, 1124 (9th Cir.1990). When there is no
evidence of malingering, the ALJ must give “specific, clear and convincing
reasons” for rejecting a claimamsubjective symptom testimoniylolina v. Astru
674 F.3d 1104, 1112 (9th Cir. 2012) (citation omitted). If the ALJ’s credibility
finding is supported by substantial evidence in the record, the reviewing coy
“may not engage in second-guessinthbmas v. Barnhar278 F.3d 947, 959 (9
Cir. 2002).

In recognition of the fact that andividual’'s symptoms can sometimes
suggest a greater level of severity of impairment than can be shown by the
objective medical evidence alone, 20 C.F.R. 88 404.1529(c) and 416.929(c)
describe the kinds of evidence, incluglithe factors below, that the ALJ must
consider in addition to the objectivmedical evidence when assessing the

credibility of an individual’s statements:
1. The individual’s daily activitig, 2. The location, duration,
frequency, and intensity of the intlual’s pain or other symptoms;
3. Factors that precipitate angigravate the symptas; 4. The type,
dosage, effectiveness, and setfects of any medication the
individual takes or has taken to allate pain or other symptoms; 5.
Treatment, other than medication, the individual receives or has
received for relief of pain or ber symptoms; 6. Any measures
other than treatment the individual uses or has used to relieve pain
or other symptomse(g, lying flat on his or her back, standing for
15 to 20 minutes every hour, or sleeping on a board); and 7. Any
other factors concerning the individual’s functional limitations and
restrictions due to pain or other symptoms.
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SSR 96-7P, 1996 WL 374186. Daily activtimmay be grounds for an adverse
credibility finding if (1) Plaintiff’'s activities contradict her other testimony, or (
Plaintiff “is able to spend a substamfart of his day engaged in pursuits
involving the performance of physical furatis that are transferable to a work
setting.”Orn, 495 F.3d at 639 (citingair v. Bowen 885 F.2d 597, 603 (9th Cir.
1989)).

Here, the ALJ’s assessment of Plaintiff's credibility is not supported by

substantial evidence. The ALJ failedappreciate the difference between

Plaintiff's symptoms pre- and post-hospitalization. For instance, she relied on Dr.

Weir's observation that Plaintiff did nose a cane when he examined her.
However, that examination took place in 2013. In February, 2014, Dr. Bland
observed that Plaintiff was walking withcane. AR 634. At the hearing, Plaintif
explained that after her hospital stay, legils became weak and she uses a calf
she has to stand in line or walk any dise@rShe explained that she always usg
cane when she goes to the grocery stordlaayput the groceries in a lot of bag
because she cannot carry heavy bagsn#f’s testimony is not incredible.
Rather, it is supported by substantial evickem the record. Moreover, Plaintiff’s
testimony regarding her alcohol usage is consistent with the record.

Also, the ALJ’s conclusion that Plaintiff was not credible in explaining
chronic diarrhea is not supported b tlecord. The ALJ takes issue with
Plaintiff's testimony that she has 10 loose bowel movements a day, suggest
Plaintiff is exaggerating. A review ofétrecord indicates that the frequency of
Plaintiff's diarrhea has fluctuated, butwegtheless is sevesnd debilitating. In
February, 2014, Plaintiff reported that dtees diarrhea 5-10 times a day. In Ma
2014, Plaintiff reported that she has oceaal diarrhea 4-5 days a week. In Jur
2014, she reported that she has 5-7 bowel movements a day with abdoming
She reported to Dr. Safran that she hastdg close to the bathroom. In August,

2014, she has 3-4 bowel movements a Hay.diarrhea has not been resolved
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there is nothing in the record to suggest tRlaintiff’'s description to her medical
providers that on some days she hasear protection or stay close to the
bathroom to prevent accidents is aaggeration. The ALJ’s conclusion that
Plaintiff lacked credibility regarding the extent of her diarrhea is not supporte
substantial evidence, given the extengvilence in the recortthat her chronic
diarrhea is just that, chronic and debilitating.

Finally, the ALJ concluded that Plaintiff’'s daily living activities is
inconsistent with her claim that she is disabled. While the ALJ focused on th
activities that Plaintiff reported completinghe failed to also consider that the
records indicate that after Plaintiff completed any strenuous activity, the nex
her pain and discomfort increased. TheJAloncluded that Plaintiff's sister’s
recounting of Plaintiff's daily activities is not consistent with objective medic:
evidence. This conclusion is not supgedrby the record. Rather, the record
indicates that whenever Plaintiff attempisexert herself with her daily living
activities, she experiences severe pain the next day.

The Ninth Circuit has “warned thALJs must be especially cautious in
concluding that daily activities are incortsist with testimony about pain, beca
impairments that would unquestionably ptetd work and all the pressures of &
workplace environment will often be castent with doing more than merely
resting in bed all day.Garrison v. Colvin 759 F.3d 995, 1016 (9th Cir. 2014).
Recognizing that claimants should not be penalized for attempting to lead th
normal lives, “only if Plaintiff's level of activity is inconsistent with his claime(
limitations would these activities haaay bearing on his credibilityld.
Plaintiff's testimony regarding her dailytagties is consistent with her physical
limitations.

Il
Il

I
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2. Whether the ALJ properly considered and weighed the opinion eviden

Plaintiff argues the ALJ failed to properly consider and weigh the med
opinion evidence. Specifically, she argues the ALJ improperly limited the we
of the opinions of Dr. Brown, Dr. Bland, and Dr. Safran.

In April, 2015, Dr. Bland provided the following letter:

Re: Natalie Gibb
To Whom It May Concern:

The above patient is under my care for a medical problem and has
seen me for the last two years. Due to physical and psychiatric
medical problems she is unable to be employed in any line of work
including sedentary work. Specifically she suffers from chronic
diarrhea that prohibits from leaving the home or working for any
length of time. In addition she hasderate to severe anxiety and
PTSD that leave her unable to function normally in a job. She has
physical restrictions as well including severe carpal tunnel syndrome
that inhibit her from typing or data entry as well as from heavy lifting
and other manual occupations. She also has a history of torn rotator
cuff and adhesive capsulitis that limit her ability to do such work.
Overall, my assessment is that shanlikely to successfully perform
any regular employment either sedentary or manual work.

Sincerely,

Lacie Bland, MD
AR 746.

The medical opinion of a claimant’s treating physician is given “contro
weight” so long as it “is well-supported by medically acceptable clinical and
laboratory diagnostic techniques and isinobnsistent with the other substantig
evidence in [the claimant’s] casecord.” 20 C.F.R. § 404.1527(c)(d)evizo v.
Berryhill, 871 F.3d 664, 675 (9th Cir. 2017). When a treating physician’s opi

is not controlling, it is weighted according to factors such as the length of the

treatment relationship and the frequencegxdmination, the nature and extent ¢
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the treatment relationship, supportabilitpnsistency with the record, and
specialization of the physician. § 404.1527(c)(2)-(®);f a treating or
examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific and legitimate reasons that are suppt
by substantial evidenc@&revizq 871 F.3d at 675 (quotirigyan v. Comm’r of So
Sec, 528 F.3d 1194, 1198 (9th Cir. 2008)). “[A]ln ALJ errs when he rejects a
medical opinion or assigns it little weight while doing nothing more than igng
it, asserting without explanation that another medical opinion is more persua
or criticizing it with boilerplae language that fails to offer a substantive basis
his conclusion.'Garrison, 759 F.3d at 1012-13 (citifgguyen v. Chaterl00
F.3d 1462, 1464 (9th Cir. 1996)).

The ALJ failed to provide specific and legitimate reasons for
rejecting the opinion of Plaintiff's treating physicians. Notably, the ALJ
failed to consider the length of the treatment relationship, the frequency of
the examinations given by Dr. Bland or the nature and extent of the
treatment relationship. It appears Dr. Bland began treating Plaintiff in
September, 2013, AR 598, and continued to treat her through at least April,
2015.

Also, the ALJ erred in giving littleveight to Dr. Safran’s opinion. Dr.
Safran is also a treating physician. Sigigated that Plaintiff's diarrhea is a
chronic problem that was recentlyamerbated by diverticulitis flare in
January without clear etiology. The Algave little weight to Dr. Safran’s
opinion because she was examining Plaintiff for the purpose of the
disability determination. This was in error. It is clear that Plaintiff's
appointment was more than simply an office visit for a disability
determination. Dr. Safran examinBthintiff, conducted an extensive
review of her medical historynd made recommendations regarding her

treatment. She noted that Plaintiff’'s range of motion is limited by pain. Dr.
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Safran concluded that Plaintiff was limited to sedentary work. AR579.

With respect to these treating physicians, the ALJ erred by failing to
apply the appropriate factors in detamng the extent to which the opinion
should be credited and failing to provide specific and legitimate reasons for
rejecting their opinions.

The ALJ erred in giving little weight to Dr. Rosekrans because his
conclusions are supported by objective medical evidence. The ALJ
dismissed Dr. Rosekrans’ opinionsdause typically these examiners place
undue reliance “upon the subjective alliegias of an individual in a setting
where she was being evaluated for the specific purpose of determining
entitlement to state general assistance benefits, where rules for obtaining
benefits are much more relaxed thihose used for Social Security
disability purposes.” AR 28. Dr. Rdsmans concluded that Plaintiff has
marked ability in the following areaperform activities within a schedule,
maintain regular attendance and be pualcwithin customary tolerances
without special supervision; communicate and perform effectively in a
work setting; complete a normal work day and work week without
interruptions from psychologically based symptoms; and maintain
appropriate behavior in a worktseg. AR 590. These conclusions are
amply supported by the record, including the statement from Ms. Bryant,
who is a neutral third-party.

For the reasons stated above, the ALJ committed reversible error by
discounting the opinion of Plaintiff's treating physician and not giving these
physician’s opinion’s controlling weighitecause their opinions were well-
supported by medically acceptable clinical and laboratory diagnostic
techniques and are not inconsistent with the other substantial evidence in
the record.

I
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3. Whether the ALJ’s error were harmless

Here, the ALJ’s errors were notrh@dess. Notably, the ALJ failed to
consider Plaintiff's chronic diarrheanaety, depression and PTSD in making t
disability determination.

Most telling is Kay Bryant's statement regarding Plaintiff's work history
prior to her seeking disability benefits. She indicated that in the 10 months F
worked at Broadway Court Estates, Pldirnad 32 days of unscheduled absen
due to iliness. She indicated that Ptdirhad trouble following instructions, was
forgetful and experienced anxiety attacks. She also stated that Plaintiff exhil
stress and anxiety issues that interfexmgtl her work performance and that she
could not always cope with changeghe work environment. She noted that
Plaintiff had several dizzy spells while working and Ms. Bryant indicated tha
these dizzy spells had become a safetycern. The ALJ erred in concluding th;
Ms. Bryant’s statement is not consistevith the objective medical evidence.
Rather, the contrary is true. Ms. Bryambservations makes perfect sense afts
reviewing the objective medical evidence.

Conclusion

The ALJ erroneously rejected medical opinion evidence and Plaintiff's

symptom testimony. The only question then, is whether to remand a case for

additional evidence or simply award benef8prague v. Bowei812 F.2d 1226,
1232 (9th Cir. 1987). The Ninth Circuit hasiructed that where (1) the record
been fully developed and further administrative proceedings would serve no
purpose, (2) the ALJ has failed to providgally sufficient reasons for rejecting
evidence, whether claimant testimony or medical opinion; and (3) if the impr
discredited evidence were credited as,tthe ALJ would be required to find the
claimant disabled on remand” the court should remand for an award of bene
Trevizq at 683.

Here, remand for the calculation and advaf benefits is warranted. If the
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testimony of Plaintiff's treating physiciangls. Bryant's testimony, and Plaintiff

testimony are credited as true, a finding that Plaintiff is disabled is mandated.

Accordingly, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF No. 1Z5RANTED.

2. Defendant’s Motion for Summary Judgment, ECF No. 1BENIED.

3. The decision of the Commissioner denying benefitsviersedand
remanded for an award of benefits, withdasability onset date of December 4,
2012.

4. The District Court Executive is éicted to enter judgment in favor of
Plaintiff and against Defendant.

IT IS SO ORDERED. The District Court Executive is hereby directed tg
file this Order, provide copies to counsel, and close the file.

DATED this 21st day of May 2018.

 Stley 0 S fn

Stanley A. Bastian
United States District Judge

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT; DENYING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~ 14

S

OJ




