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UNITED STATES DISTRICT court™€ep 17, 2018
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Defendants. |
The pleadings in this case thus far involvesearies of complaints

counterclaims, thirgbarty claims, and amendments. Presently at issoastal
Carriers, LLCs (“Coastal) counterclaim against Seaside Inland Trang
(“Seaside”) and third-party claim against PauWassingill (“Massingill”) and
Service Driven Transport, Inc. (“Service Drivén” Seaside, Massingill, ar
Service Driver(collectively, “Movants”)move for partial summary judgmeBCF
No. 96, on Coastal'state law breach of contract and alter ego counterclaim
third-party claimsld. Having reviewed the pleadings and the file in this matte;
Court is fully informed andeniesthe motion.
l. LEGAL STANDARD

A party is entitled to summary judgment where the documentary evi

produced by the parties permits only one conclushoderson v. Liberty Lobby,

Inc., 477 U.S. 242, 250 (1986). Summary judgment is appropriate if the

establishes “no genuine dispute as to any material fact and the movaitked &)t

judgment as a matter of law.” Fed. R. Civ. P. 56(a). “A matessale of fact is on
that affects the outcome of the litigation and requires a trial to redwvearties

differing versions of the truth.3eC v. Seaboard Corp., 677 F.2d 1301, 1306 (9

port

nd

S and

. the

dence

record

e

1 While Coastal did not allege breach of contract against Service Driven, Service

Driven joins the motion because it may still be liable under the alter ego tBe®
ECF No. 9 at 7.
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Cir. 1982).

The moving party has the initial burden of showing that no reasonable 1
fact could find other than for the moving par@elotex Corp. v. Catrett, 477 U.S
317, 325 (1986). Ondbe moving party meets its burden, the nonmoving party
point to specific facts establishing a genuine dispute of material factidbr
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 58@7 (1986).

“[A] mere ‘scintilla’ of eviderce will be insufficient to defeat a prope
supported motion for summary judgment; instead, the nonmoving party

introduce some ‘significant probative evidence tending to support the comp

Faziov. City & Cty. of San Francisco, 125 F.3d 1328, 1331 (9th Cir. 1997) (quoti

Anderson, 477 U.S. at 249, 252)f the nonmoving party fails to make sucl

showing for any of the elements essential to its case as to which d heg the

burden of proof at trial, the trial court shogjthnt the summary judgment motic
Celotex, 477 U.Sat 322.

The Court is to view the facts and draw inferences in the manner
favorable to the nonmoving partfnderson, 477 U.S. at 255Chaffin v. United
Sates, 176 F.3d 1208, 1213 (9th Cir. 199H8nd, the Court “must not gra
summary judgment based on [its] determination that one set of facts ig

believable than anotheMelson v. City of Davis, 571 F.3d 924, 929 (9th Cir. 200

ORDER DENYINGPARTIAL SUMMARY JUDGMENT - 3
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Il BACKGROUND?

Paul Massingill is the principal of Seasidepaporation formed in Californi
and doing business in Wenatchee, Washington. John and Nicole Dunard
principals of Coastal, faeight brokerage company that connecshipper of freigh
with a carrierto haulthe freight ECF No. 109Coastal bills the shipper and pa
the carrierld.

In January 2, 2002, Massing{[DBA Seaside Inland Transppend Coasts
Carriers, Inc. (“CCI"} entered intoa written agreemen{the “Agreement”)for
Massingill to be CCI's agent. ECF No. 9Using CCl’'s shipping manageme
software, shipper invoicing, carrier payment, account receivable, and othees
Massingill brokeredfreight shipments in CCI's named. Massingill in turn
received a percentage of the freight charges that CCl invoicedesid.

Under the terms of the Agreement, Massingill “must” be liable
“uncollectable freight bills and/or for claims resulting from the errors or omis
of [Massingill] while performing his du#s as defined by this Agreemélithe

“Liability Clause). ECF No. 9 ail3. Moreover, Massingill agreed to secure a cr

2 In ruling on the summary judgment motion, the Caamsidered the facts and

a

are the
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for

sions

edit

all

reasonable inferences therefrom as contained in the submitted affidavits,

declarations, exhibits, and depositions, in the light most favorable to the
opposing the motiehr-Coastal See Lediev. Grupo ICA, 198 F.3d 1152, BB (9th
Cir. 1999).

3 CCl—Coastal’'s predecessor-interest—is not involved in this case.
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release from CCI prior to committing to providing service. Failure to receive
approval would result in his being responsible to CClI for 100% of the full arn
of the freightcharges the “Credit Clause”).ECF No. 97at 3. This agency
relationship continued until 2004when Massingill incorporated Seaside

California 1d. at 34.

With CCI's knowledge Seasideassumedviassngill’s role as CCI's broker

Although Seaside did ndignanewthe Agreement or any other written agreen
containing the Liability Clauser Credit Clause, Seaside operated in a mg
consistent with the terms of the Agreemédtat 4.

In 2012, Seaside located Bonerts as a shipfhe8easide notifie CClabout
Bonerts,secured CClI’s credit release to broker Bonerts’ shipments, and br¢
shipments in CCl's namdd. at 5. On October7, 2015, Mr. Dunard informed
Seaside that Bonerts was delinquent on its shipping feeaphathelesslirected
Seaside to continue brokering Bonerts’ freigfd@F No. 991 at 6 It also increase
CClI’s credit limit for Bonertsld.

On April 13, 2016 Massingill emailedSeaside employees to stop furt
Bonerts shipments until CCI directed otherwiskat9. On April 18, 2016, CCI’s
Controller JC Harrellemailed Seaside toallow credit release on Bonertd.

Subsequently, CCI directed Seaside to divert Bonerts’ freight to a cold §

ORDER DENYINGPARTIAL SUMMARY JUDGMENT -5
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warehouse instead of its intended destinatl@F No. 97at 8. CCl then sold
Bonerts’ freight—pies—to third parties and retained the money colledted.

On July 6, 2016Mr. Dunard formed Coastal as a Missouri limited liabi
company.ld. On November 1, 2016, CCI voluntarily ceased to ekistat 9.0n
March 13, 2017 Mr. Dunard terminated Coastal’s business relationship
Seaside after they were unable to enter into a written agreement on the termg
relationship.ld. at 23-24. At the time of termination, there was a balanct
uncollectable freight billprocured by Seaside totaling $742,302BCF No. 9 a
3. In accordance with applicable regulatory requirements, Coastal paid thes
for these uncollectable freight billsl. Coastal also paid Seaside a commissio
$109,828.00 on these uncolledafreight bills.1d.

On May 30, 2017Coastalasserted a counterclaim and thoarty claim of
breach of contraatinder theLiability Clauseand CreditClause* ECF No. 9 It
argues that Seaside, as well as its @tgr Massingill and Service Driven, ha
refused to pay the amount it is ow&¥42,306.67 in uncollected freight char
and$109,828.00 in commissiaeimbursementd.

lll.  DISCUSSION

Movants argue th&oastal’s claim is barred by: (1) Washington’s Unifg

4 Coastal also claimed a violation of the Computer Fraud and Abuse Act, w
not the subject of this partial summary judgment moti®®F No. 9 at #8.
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Business Organizations Code, (2) the Statute of Frauds, (3) the equitable ¢
of estoppeland (4)thelack of evidence of breach under the Liabilitiauseand
Credit ClauseECF No. 96The Cout addresses these arguments in turn.
A.  Washington’s Uniform Business Organizations Code

A foreign entity doing business iWashingtor‘may not maintain an actic
or proceeding in this state unless it is registered to do busindss]istate and hg
pad [] [the] state all fees and penalties for the years, or parts thereof, during
it did business. . . without having registered.Wash Rev. Code (“RCW”]
23.95.505(2)‘Proceeding” includes a civil suit. RCW 23.95.105(29oreover,
this ruleapplies toaforeign entity’s successor. RCW 23.95.505(3

Movants argue that because Coastal has failed to register as a éortgtig

doing business in Washington, it may not maintain a proceeding in thelsiaye.

request a stay of proceedings until Coastal registers.

Coastal responds that Movants failed to assert this affirmative defense
responsive pleading and thus, waivedEilCF No. 108 at .7Coastalalternatively
argues thait engaged in interstate commerce by using independent contraoti
S0, was not subject the registration requiremend.

1.  Waiver

The Court rejects the waiver argumeantile state law defines the nature

an affirmative defensim a diversity actionthe Federal Bes of Civil Procedur

ORDER DENYINGPARTIAL SUMMARY JUDGMENT -7
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provide the manner and time in whitte defenses raised and when waiver occu
Healy Tibbitts Constr. Co. v. Ins. Co. of N. Am., 679 F.2d 803804 (9th Cir.1982)
(per curiam).

The Ninth Circuit “liberalized” the requirement that affirmative defemss
raised in an initial pleading: the failure to assert an affirmative defense in the

pleading does not necessarily waive the defeRisera v. Anaya, 726 F.2d 564

566(9th Cir.1984) (allowing thelefendant toaise thestatute of limitationslefense

for the first time inasummary judgmennotion) see also Healy Tibbitts, 679F.2d

at 804(holding thatabsent prejudice, garty may raise an affirmative defense i

summary judgmennotion). Here Coastal does not claiprejudice.Therefore, the

waiver argument is unavailing.

2. Doing business in Washington

A foreign entity does ndtdo businessin Washington when it sells throu
independent contractors or does business in interstate commerce.
23.95.520(1)(e) and )(). Coastal argues that several facts support its argy
that it did not do business Washington: (1) it is based in Missouri, (2) it enga
in interstate commerce by using independent contractors throughout the ¢
(3) it did not have employsen Washington, and}{ it does not have any offices

propertyin the stateECF No. 108 at 7.
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These facts, Coastal seems to arguss facto leadto the conclusion that
falls under the exceptions RCW 23.95.520(1)(e) and (1)(ffhe Court disagree
For example, Coastal fails to explain, through legal authorigmpargument, why
it should be considered a “seller” undeCW 23.95.520(1)(e)Moreover, jus
because it did not have employees or offices, or its principal placesiofelsan
Washington, does not mean that it was engaged in interstate commerce;

casas, then, almost all “foreign” entities would automatically fall under

exception.See RCW 23.95.106L0) (defining “foreign” as being governed by |

law of another jurisdiction)BecauseCoastal fails to meet its shifted burgéeine
Court concludes that allowing it to proceed under state law is imp
Accordingly, the CourstaysCoastal’s counterclaim and thighrty claim againg
Movants untilit obtains a certificate of registratidtee RCW 23.95.505(4).
B.  Washington Statute of Frauds

Movantsargue thatheWashington Statute of Frauds precludes Coastal
claiming breach of contract because Seaside signed no wEtitgNo. 96 at 14
In response, Coastal argues that there was a novation, or a new contractoa)
between Seaside and CoasBECF No. 48 at 10A novation “may be either th

substitution of a new obligation for an old one between the same parties witl

to dispace the old obligation with the new, or the substitutioa akw debtor for

the old one with intent to discharge the old debtor, or the substitution of

ORDER DENYINGPARTIAL SUMMARY JUDGMENT -9
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creditor with intent to transfer the rights of the old creditor to the néacpherson
v. Franco, 34 Wn. 2d 179, 182 (1949).

Indeedas evidence of novatioBeaside continued to operate under the t

of the Agreement, and received its commission accordingly. Its own attonregy

letter to Mr. Dunard following the termination 8kaside and Coastal’s busin

relationship, cited to the Agreement as having been in effect for fifteen ye

until March 13, 2017. ECF No. 50 at 1Additionally, Massindil signed the

Agreement himself, “DBA Seaside Inland Transport.” As such, the Agreamas
a aufficient writing, and Movantsannot assethe Statute of Fraudiefenseé.
C. Equitable Estoppel

Movants claim that equitable estoppel applies because Seaside dut

Bonerts’ shipmentsnly as expressly directed by CECF No. 112 at 9Under

erms

SN

ars up

oker

Local Rue 56.1(d), the Court may assume that Movants’ facts are uncontroverted

If Coastal does not file, separately from the memorandum of law, the specifi

that establish a genuine dispute. Here, Coastal did not file a separate statg

c facts

facts to clariy or dispute any of Movants’ facts and as such, the Court a¢cepts

Movants’ facts without controversy.

° In anycase, Movants fail testablish that ariting wasevenrequired under th
Washington Statute of Frauds.

® Coastal cites its previousubmitted Statement of Facts, ECF No. 49
opposition to a previous partial summary judgment motion. However, the Co
already stricken that partial summary judgment motion, which struck the

ORDER DENYINGPARTIAL SUMMARY JUDGMENT - 10
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Equitable estoppel requires: (1) an admission, statement, or act incor

with a claim afterward asserted; (2) action by another in reasonableeshartha

act, statement, or admission; and (3) injury tortiging partyif the Court allows

the first party to contradict or repudiate the prior act, statement, or adm
Robinson v. City of Seattle, 119 Wash2d 34, 82(1992).Because goppel isnot
favored the partyasserting estoppel must prove eatdmentoy clear, cogent an
convincing evidenceColonial Imps,, Inc. v. Carlton Nw., Inc., 121 Wash2d 726,
734(1993).

Here, the evidence in the recaltbwsthat (1) Coastal authorized Seasitte

broker Bonerts’ freight, an(2) Seaside did so accordinglynelianceon Coastal’s

instruction. However(3) Movantscan’t showinjury. Coastal does not claim that

was Seaside’s act of brokering freight for Bonéhist makesSeasiddiable—
insteal, it was Seaside’s breach of the Liabil@yauseor Credit Clause. In othg
words, while the Court agrees witlovants that Coastal may not challeng
Seaside’s act of brokering Bonerts’ freight, it is not doing so here andsms
estopped from asdeng its breach of contract clair@oastal still has to prove su
a breachTherefore, the Court rejects the equitable estoppel argument.

D. Evidence ofbreach of the Liability Clause orCredit Clause

documents as well. ECF No. 55 at 6 (“Because the Court’s decision onttrg
motion could materially change the analysis of the parties’ summary jud
arguments, the Court strikes the summary judgment motion.”).

ORDER DENYINGPARTIAL SUMMARY JUDGMENT- 11
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Lastly, Movants make thénal argument that Coastal failed to produ

evidence of Seaside&rors/omission)r failure to secure CCl’s credit release

violation of the Liability Clauseand Credit Clause, respectivelyhey argue

Seaside producedidence that it secured CCI’s credit release for Bonerts in

2012, and that CCI increased Bonerts’ credit limi®rtober 2015ECF No. 96 at

16.

Coastal responds persuasively that this evidence does not establif
matter of law that Seaside istri@ble for Bonerts’ debt, i.e., that it ditbt err or
omit. Evidence that Seaside secured CCI’s credit release during standalone
in time do not account for the entirety of the debt that Bonerts failed tc
Moreover, even with Seaside’s secusnt of CCI's credirelease, thisgloes no
establish that Coastal did nstibsequentherr or omit. The two clauses are n

mutually exclusive. Because Seaside’s errors and omissions could have aris

securing credit release, the breach of contragtd have arisen after th&ecause

Movants fail to meet their burden to show that they are entiblgddgment as
matter of lawpartialsummary judgment in their favor denied

Accordingly,IT IS HEREBY ORDERED::

1. Seaside’s Massingill's, and Servee Driven’s Motion for Partia

Summary JudgmenECF No. 96 is DENIED.
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2. Coastal’s counterclaim and thighrty claim isSTAYED until it
obtains a certificate of registrationith the Washington Secretary
State pursuant to RCW 23.95.50 later tharOctober 17,2018 or
upon receipt of the certificate, whichever is soo@eqstakhall file a
status report, along with a copy of the certificate and request to |

stay.If Coastaldoes not intend to obtain a certificate of registratig

shall file by October 17, 2018a motion for dismissal, or fa¢

involuntary dismissal.
IT IS SO ORDERED. The Clerk’s Office is directed to enter this Order
provide copies to all counsel.
DATED this 17thday of September 2018

SALVADOR MENDuLA JR.
United States District Sxidge

.
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