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shington v. Horning Brothers, LLC et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

STATE OF WASHINGTON

Plaintiff,
and

SOCORRO DIAZ SILVAS,
ROXANA RODRIGUEZ,
YESICA CABRERA NAVARRO,
YASMIN CABRERA NAVARRO,
andSAMANTHA MENDOZA,

Plaintiffs-Intervenors,
V.

HORNING BROTHERS, LLC, and
HERMILO CRUZ,in his individual
capacity and as a member of the
martial community of HERMILO
CRUZ and CLAUDIA SANCHEZ,

Defendants

NO. 2:17-CV-0143TOR

ORDERGRANTING THE STATE
AND PLAINTIFFS-INTERVENORS’
MOTIONS FOR PARTIAL
SUMMARY JUDGMENT

Doc. 125

BEFORE THE COURT arBefendant Horning Brothers, LLC’s Motion for

Summary Judgment (ECF No. 51); Plaintififtervenors’ Motion for Partial

Summary Judgment (ECF No. 58pdState of Washington’s Motion for Partial
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Summary Judgmengainst Horning Brothers, LLC (ECF No. 6Z2)hese matters
were heard wh oral argument on September2®18. The Court has reviewed the
record and files herein, and is fully informeléor the reasons discussed below,
Defendant Horning Brothers, LLC’s Motion for Summary Judgment (ECF No. 5
is DENIED; Plaintiffs-Intervenors’ Motion for Partial Summary Judgment (ECF
No. 59) isGRANTED; andState of Washington’s Motion for Partial Summary
Judgment against Horning Brothers, LLC (ECF NQ.iI6Z5RANTED.
BACKGROUND

On April 25, 2017, Plaintiff State of Washington filed this action against
Defendants Horning Brothers, LLC and Hermilo Cruz for violations of Title VII ¢
the Civil Rights Act of 1964 (Title VII) and the Washington Law Against
Discrimination (WLAD). ECHNo. 1. This actionconcerns allegations of

discriminatory hiring and segregated employment practices because of sex, se€

harassment, retaliation, and aiding and abetting others in violation of the WLAD.

Id. Plaintiff asserts these claims against HiogrBrothersand its supervisQivr.
Cruz. Id. at 5.

On June 15, 2017, the Court granted the Proposed Motion to Intervene fg
Plaintiffs-Intervenors who were employed by Horning Brothers, supervised by N
Cruz, and were allegedly subjected to sexual harassment, retaliation, and

constructive discharge. ECF No. 10.
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On July 18, 2018, Horning Brothers filed the instant motion for summary
judgment, which Mr. Cruz joined. ECF Nos. 51; 58. Plaintiftervenordiled a
motion for partial summary judgmemnwhich the State joined. ECF BI®9, 65.

The State also filed a motion for partial summary judgment against Horning
Brothers, which Plaintiffdntervenors joined. ECF Nos. 62; 66.
FACTS

The following are the undisputed facts unless otherwise noted. For purps
of summary judgment, “[i]f a party fails to properly support an assertion of fact
fails to properly address another party’s assertion of fact as required by Rule 5
the court may ... consider the fact undisputed.” Fed. R. Civ. P. Bp(&}te
Court acknowledges the State and Plaintifitervenors objectiorsto Defendants’
failure to file a statement of facts in accordance with Local Rule 56.1(b). ECF
Nos. 75 at 9 n.3; 78 at-8. The Court also considettseir objectiors that
Defendants’ declarations are merely conclusory and often conflict with stateme
made at deposition or in sworn written discovery responses. ECF Nos. 75 at 1
11; 78 at 57; 102 at 68; 103 at 47. The Court notes below when factual
assertions ardisputed and considers any conflicting statemantsdeclarations
The Court emphasizes that it does not consider any conclusory statements or

irrelevant rhetoric involving Defendants’ shock and dismay over the allegaa®ns

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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these feelings are not pieent to the issues currently before the Co&GaeECF
No. 51 at 8.

A. Horning Brothers

Horning Brothers is an agricultural company in Quincy, Washington that
grows a variety of field crops. ECF Nos. 60 at§3atf1; 76 at ;79 at | 1
Horning Brothers is owned by Allen and Greg Horning, who operate the compa
along with their father, Warren Horning, and his wife, Kathy Horning, through a
group of farming, land holding, and asset management companies owned by
members of the Horning family. EQ¥0s.60 at {{ 510;63 at § 2; 76 at {;Z9 at
111

Until March 2017, Horning Brothers only grew onipaad owned and
seasonallpperated an oniepacking shed. ECF Nos. 51 at 3; 60 at §3Bat  3;
76 at 1 3; 79 at 1 3. Each packing season ran from roughly October to March.
ECF Nos. 51 at 3; 60 at § 13; 63 ak;Y6at 16 79 at § 13. It is disputed whether
theHorning Brothers employed 2Zb or 27-40 seasonal workers. ECF Nos. 51 at
3;60atf14;63atf,Z6d Y 7 79 at 1 14. Horning Brothers had eight to ten
yearround employees. ECF N0 at 11; 76 at¥, 79 at § 12 Theseasonal
workforce spoke largely only in Spanish, but Defendants contend that

approximatelya third of the workeralso spoke Engdh. ECF Nos51 at 4; 60 at

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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15;63 at 7 6; 76 at 1 9; 79 at {.1Allen, Greg, and Warren Horning do not speak
Spanish. ECF Nos. 51 at4;60atf16; 63 atf7; 76 atME 1 16

B. Mr. Cruz

Mr. Cruz is the Horning Brothers’ foreman. ECF No.aB 5. He worked
full-time for Horning Brothers since June 2084d Plaintiffs allege that he
becamdhe “Onion Shed Supervisor” in 20@éd remained in that role until
March 2017 ECF Nos60 at 1 18; 63 at  8; 76 at 1 11, 79 at J R&intiffs
contend that Mr. Cruz was designated as the “Direct Supervisor” of each of the
onion sorters. ECF Nos. 60 at§119;63 atf9; 76at12; 79 at § 19. They als
assert tat from at least 2012 to &ch 2017Mr. Cruz was the only person

designated as the “Onion Shed Supervisor,”Aieh and Greg Horning were

designated as the “Direct Supervisor[s]” for the “Shop” employees and Mr. Crug.

ECF Nos. 63 atf|9-10; 76 at 1 14; 79 at § 19. Mr. Cruz’s ability to speak Spanis

was an important factor and thetdings relied on him to communicate with the
onion sorters. ECF Nos. 51 at6Q at  22; 63 at 11 1112; 76 at 1 186, 79 at
22. Plaintiffs allege that Horning Brothers provided Mr. Cruz no training to be a
supervisor when he became Onion Shed Supervisor. ECF Nos. 63 at  13; 76
17,79 at 7 26

Defendants assert that Mr. Cruz is not a supervisor and did not have

authority to hire, fire, promote, demote, discipline, or raise or reduce any

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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employee’s pay or benefits. ECF No. 51 at 5. Defendants explain that Horning
Brothers had a sigap sheet in the onion shed and workers who wanted to work
the next season would write their names and phone numbers on the dhatet.
Allen and Greg Horning asked Mr. Cruz to call the workers on the ahékthey
had commitments from enough workers to fill their staffing neéalsMr. Cruz

was directed to first contact those workers who had worked the previous seasd
seasons, as Horning Brothers assumed those workers knew the job duties and
requrements.ld. at 45.

While Defendants deny that Mr. Cruz had the authority to hire employees
Plaintiffs-Intervenors allege that he had authority to hire sedsmion shed
employees. ECF No60 at 11 3&%2, 79 at 223-42. Plaintiffs-Intervenors Bo
argue that Mr. Cruz had thike factoauthority to terminate seasonal onion shed
employees, authority to affect employees work hours, and authority to assign

employees’ work positions in the packing shed. ECF Nos. 60 at§§;89 at 11

24365.

C. Safety Meetings and Harassment Policy

Horning Brothers held periodic “safety meetings.” ECF Nos. 51 at 5; 63 :
14; 76 at { 21,079 at § 266 Plaintiffs allegethe agendashowthatthose meetings

primarily addressed employee safety and conduct rules to prevent workplace

injury. ECF Nos. 63 at  15; 76 at 1 211; 79 at § 2&Mm No. 11on the agenda

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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stated, “Report any threats or harassment immediately to Warren, Greg, or Alle

HARASSMENT OR THREATS TO OTHER WORKERS WILL NOT BE

TOLERATED .” ECF Na 52 at 8 (Ex. BYemphasisn original). This item was

sometimes modified to include or exclude Kayla Cedergreen or Mr. Cruz. ECF
Nos. 51 at 6; 63 at § 17; 76 at 1 2I® at § 281 Plaintiffs emphasize that this
item was the sole written or verbal material identified by Horning Brothers as tf
harassment or discrimination policy applicable while the onion shed was in
operation. ECF Nos. 63 at { 20; 76 at {;ZBrat  273. They also note that Ms.
Cedergreen, who speaks some Spanish, was only disttlrem October 24, 2016
to February 17, 2017, less than four months. ECF Nos. 63 at 1 27, 29; 76 at |
224,226 79 at 11 281, 283

Allen or GregHorning would read through the agenda in English and ask
bilingual employee to translate. ECF Nos. 51 at 6; 63 at 1 18; 76 at § 214; 79 3

270, Plaintiffs state that Mr. Cruz or Mr. Cruz’s former brotaar-law, Jose and

Arturo Garaywould often translate. ECF Nos. 60 at § 23; 63 at { 18; 76 at T 21

79 at 1 270-71 Plaintiffs allege that Mr. Cruz admits he did not interpret the
safety meetingsword-for-word’ and the Hornings had no way of knowing if the
Spanish translation was accuralEeCF Nos. 63 at {1 22; 76 at 219 at 1 27+

78. They also assert that witness testimony confirms seasonal workers came 4

with vastly different understandings of what the Horning Brothers communicatg

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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at those meetings. ECF Nos. 63 at 1 23; 76 at f7/Zat 279 The meeting
sheets were never provided to workers in Spanish. ECF Nos. 63 at 1 24; 76 at
221; 79 at § 279 These meetings never directly addressed sexual harassment |
retaliation.

Plaintiffs allege that Horning Brothers first distributed an Employee
Handbook in June 2017. ECF Nos. 63 at  32; 76 at § 230. The handbook de
sexual harassment, contains a complaint procedure including a complaint form
promises a “thorough” and “confidential” investigation, identifies and prohibits
retaliation, and is available in Spanish. ECF Nos. 63 at 1 33; 76 at § 231. The
handlmok was issued after the onion packing operations had permanently ceas
and was not distributed to any onion sorter. ECF Nos. 63 at { 34; 76 at  232.

D. Notice to Horning Brothers

Defendarg allege that in the 20 years Horning Brothersitsaonion
packing operation, not a single employee ever reported an instance of sexual

harassment to Grddorning, Allen Horning WarrenHorning, KaylaCedergreen

or KathyHorning. ECF No. 51 at 7Defendants state that when an employee had

another kind of complat, he or she would bring a bilingual-emrker to translate.
ECF Nos. 51 at 7; 63 at § 31; 76 at 1 228; 79 at § 285. Defendants also note t
the employees were generally located within a small area of the onion shed wit

Mr. Cruz’s wife, Claudiaalong withher daughter and mother. ECF No. 51 at 4.

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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Plaintiffs-Intervenors emphasize that Claudia’s mother and daughter worked or]
one season each. ECF No. 79 at 1 329.

Plaintiffs assert that Yesica Cabrera Navarro testified that she complaine
Warren Horning about harassmentNdg, Cruz in December 2014, using Jose
Garay as an interpreter. ECF Nos. 63 at § 35; 76 at; {7238 { 286 Warren
Horning testified that he rememiee having a conversation “with Jose and some
lady,” but could not recall what she was “upset about.” ECF Nos. 63 at%-37;
11 at 10 (Ex. 11); 76 at 1 235; 79 at  287. Yesica Cabrera Navarro testified th
Warren Horning “said that if | was comfortable working there, | could stay. Ang
that if | wasn't, then it was my decisionECF Nos. 63 at { 3&4-13 at 17 (Ex.
13);76 at 1 236. She left her employment within a month. ECF Nos. 63 at § 3
76 at 1 23779 at 1 297.

Horning Brothers lfegetha Warren Horning did not receive a sexual
harassment complaint about Mr. Cruz from Yesica Cabrera Navarro. ECF No.
at 5. Horning Brothers argue that because she does not speak Emglifiyshe
does not know if Jose Garay translated her sexual harassment claims to Warre
Horning. Id. Horning Brothers emphasize that Jose Garay denied that Yesica
Cabrera Navaa complained about sexual harassmé&@F Nos. 100 at 5; 160
at 5 (Ex. VI). Horning Brothers emphasize that in her Separation Queatienn

she wrote that her reason for leaving was because of back pain and she had a

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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time staying late in the onion shed. ECFNI®O0 at 6 100-2 at 4344 (Ex. I1).
Yesica Cabrera Navarro testified that she was not able to read the document a
wasin English at the time shdlid it out and that she did not know what she
wrote because she just wanted to leave. ECF Ne2Hi344. The night after
she quit she sent a Facebook message to Jose Garay answering his question ;
why she left wok crying. ECF Na. 100 at 6 1006 at 67 (Ex. VI). Athis
deposition, Jose Garayated that she saitiér back was hurting and her leg, |
guess. And Hermilo didn’t let her take 6ffECF No. 1066 at 7. In the Facebook
message, Yesica Cabrera Navarro referred to Mr. Cruz as thel®oss.

Roxana Rodriguez de Alfarddd a complaint against Horning Brothers on
August 14, 2015 with the Washington State Human Rights Commigsioag),
alleging discrimination on the basif sex and national origin. ECF Nos. 63 at |
41;64-27 at 25 (Ex. 27); 76 at 1 239. Her complaint stated that she quit as a reg
of the harassment by Mr. Cruz. ECF Nos. 63 at 14315427 at 3;76 at 1 240
42. In August 2015, Greg Horning, Allen Horning, Kathy Horning, Kayla
Cedergreen, and Warren Horning received and reviewed the complaint. ECF |
63 at 1 4464-21 at 12 (Ex. 21)76 at 1 24279 at § 298. On September 24, 2015
Allen Horning provided a written “response” statement on behalf of Horning
Brothers and together with a statement by Mr. Cruz. ECF Nos. 63 a6%28;at

2-6 (Ex. 28); 76 at 243 79 at 1 300 This statement identified Mr. Cruas “the

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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supervisor in the onion packing shedcCFNos. 63 at § 47%4-28 at 3; 76 at |
245, 79 at § 302 The response related that upon receiving the complaint, “we
immediately spoke to Hermilo ‘Milo’ Cruz. His statement is also included with
my response. We have every reason to believe his verfsements.” ECF Nos.

63 at  4864-28 at 3; 76 at 1 246; 79 at  3Waintiffs emphasize thané

response does not identify any other steps the Horning Brothers took to investigate

or remedy the alleged discrimination. ECF Nos. 63 at 1 49; 784¢% ¥9 at |

304. Plaintiffs notethat Horning Brothers did not provide training to Mr. Cruz or
to its workforce following the receipt of the complaint nor take any other action
address the issues alleged in the complaint. ECF Nos. 63 att%y Bdat 11 249
54; 79 at 11 304.0.

On August 2, 2016, the State served a Civil Investigation Demand on
Horning Brothers, notifying it that the State was investigating it for “sexual
harassment and/or retaliation for opposing unfair employment practices.” EC
Nos. 63 at  5/64-29 at 2 (Ex. 29); 76 at  255; 79 at  311. Besides respondir|
Horning Brothers took no steps to investigate or remedy the alleged sexual
harassment or retaliation between August 2, 2016 and March 2017 other than
speak to Mr. Crm. ECF Nos. 63 at  58; 76 at § 236 at 1 312

E. Allegations PostDating Notice to Horning Brothers

Defendants assert that Mr. Crdenieshat he engaged in the acts alleged

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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and no member of the Horning family “ever saw any hint of such belia\&aF
No. 51 at 8. Plaintiffallege that the Stateas identified ten women wiveere
sexually harassed by Mr. Cruz. ECF Nos. 63 at 1 65; 76 at  263. The allegec
victims are Claudia Arballo, Yasmin Cabrera, Yesica Cabrera, Socorro Diaz
Silvas, Rosaura Hernandez, Zoelia Isordia, Trinidad Ortega de Lopez, Samant
Mendoza, Roxanna Rodriguez de Alfaro, and Lizeth Rubio. ECF Nos. 63 at
76 at 1 263.Nine of these women were deposed and testified to being subjecte
offensive sexual comments, conduwmttouching by Mr. Cruz. ECF Nos. 63 at |
67; 76 at § 265Horning Brothers did not take the deposition of Zoelia Isordia, th
tenth victim identified by the State. ECF Nos. 63 at 1 68; 76 at | 266. Five of {
ten alleged victims testified that thexperienced sexual harassment after Hornin
Brothersresponded to thHERC complaint on September 24, 2015. ECF Nos. 63
1 69; 76 at 1 267.

F. March 2017 Investigation

On February 10, 2017, the State notified Horning Brothers that it had beg

authorized to bring this lawsuit under Title VII and the WLAD. ECF Nos. 63 at ff

70; 76 at 1 26879 at 1 318 From March 2, 2017 to May 25, 2017, Horning

Brothers conducted interviews of 20 current and former employees, including Mr.

Cruz. ECF Nos. 63 at § 71; 76 269 79 at § 319 Kayla Cedergreen and Kathy

Horning took contemporaneous notes during the interviews and typed the note

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
MOTIONS FOR PARTIAL SUMMARY JUDGMENT~ 12

d to

e

he

0

at

S up




10

11

12

13

14

15

16

17

18

18

20

“immediately after.” ECF Nos. 63 at § 73; 76 at {;Z®™.at 1 321 According to
the interview notes, ten reported having witnessed, heard about, or been subjg
to sexual comments or touching by Mr. Cruz during their employment with
Horning Brothers, which included every one of the-fule employees who were
interviewed. ECF Nos. 63 at 1 74; 76 at § 272; 79 at i BRantiffs allege that
Horning Brothers did not discipline Mr. Cruz following theésterviews. ECF
Nos. 63 at  75; 76 at 278 at § 323. Mr. Cruz is no longer the shed supervig
because the Hornings closed the packing shed permanently, but Msti@ru
works for Horning Brothers and Plaintiffs assert thah&e not been disciplined in
any way for inappropriate sexual cutt ECF Nos. 63 at 1 767; 76 at 11 244
75, 79 at 1|1 3245.
DISCUSSION

Summary judgment is appropriate whémere is o genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of law.” F¢
R. Civ. P. 56(a). For purposes of summary judgment, a fact is “material” if it
might affect the outcome of the suit under the governing amdeson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). A material fact is “genuine” where the
evidence is such that a reasonable jury could find in favor of theneeimg party.
Id. The moving party bears the initial burden of showing the absence of any

genuine issues of material facelotex Corp. v. Catretd77 U.S. 317, 323

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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(1986). The burden then shifts to the fmaving party to identify specific facts
showing there is a genuine issue of material fActderson477 U.S. at 256.

In ruling on amotion for summary judgment, the court views the facts, as
well as all rational inferences therefrom, in the light most favorable to the non
moving party. Scott v. Harrig 550 U.S. 372, 378 (2007). The court must only
consider admissible evidenc@irr v. Bank of America, NT & SR&85 F.3d 764
(9th Cir. 2002). There must be evidence on which a jury could reasonably find
the plaintiff and a “mere existence of a scintilla of evidence in support of the
plaintiff's position will be insufficient.” Andesson 477 U.S. at 252.

A. Title VII Claim

The State and Plaintiffintervenors assert a claim for sexual harassment i
violation of Title VII, as the alleged victims were subject to a hostile work
environment based on their sex. ECF Nos. 1 at 1 35; 12 at9 44orning
Brothers, joined by Mr. Cruz (ECF No. 58), argue that they are entitled to

summary judgment on Plaintiffs’ claim for sexinx@rassmeninder Title VIl

ECF No. 51 at 10Plaintiffs alsomove for summary judgment on this claim. ECH

No. 59; 65.
Pursuant to Title VII, a plaintiff must makegpama faciecase of a hostile
work environment by showing that(1) she was subjéed to verbal or physical

conduct of a sexual nature, (2) this conduct was unwelcome, and (3) the condt

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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was sufficiently severe or pervasive to alter the conditions of the victim’s
employment and create an abusive working environmeiaig v. M & O
Agencies, InG.496 F.3d 1047, 1055 (9th Cir. 20¢itation omitted). The Ninth
Circuit requires that “[tlhe working environment must both subjectively and
objectively be perceived as abusivéd. (citation omitted).“Objective hostility is
determinedy the totality of the circumstances and whether a reasonable perso
with the same characteristics as the victim would perceive the workplace as
hostile” Id.

1. Defendants’ Motion for Summary Judgment

Defendantallegethat Mr. Cruz has “forcefully and specifically denied the
allegations contained in the complaints.” ECF No. 51 at 10. Defendants also
assert that Mr. Cruz was not a “supervisor” whose actions may be presumptive
imputed to Horning Brotherdd. at 1011. Defendants insist that most, if not all,
of the Plaintiffs will be unable to establish that they were subjected to a hostile
work environment due to sexual harassmeéatat 11. Theyontend that
Plaintiffs will be unable to provide evidentteat the alleged harassment by Mr.
Cruz should be imputed to Horning Brothers because none of the Plaintiffs eve
reported the harassment to Horning Brothers “despite its explicit direction to all

employees that they do sold. at 11:12.

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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The State regmdsthat nine victims have testified to frequent and unwante
touching that offended or scared them, which deféatendantssummary
judgment motion. ECF N0 75 at 1213; 7611 18161. The State asserts the
victims testified that the harassment included unwelcome compliments, reques
for phone numbers, dates, sexual pictures, and sex, as well as crude gestures
comments about sex, sexual dreams, and masturbation. ECF Nos. 756t13;
19 21, 23, 281, 3840, 44, 5659, 6871, 73, 8681, 8492, 96, 98, 101, 1120,

13234, 143, 148, 1562. The victims also allege that Mr. Cruz touched, rubbed

and grabbed them in tight spaces on the sorting line or outside near bathrooms

where he would surprise them as they exited. ECF Nos. 75 #6 4811 2, 25
26, 45, 52,54, 61, 72, 75, 82, 97, 104, 109;132122, 142, 1554. The victims
testified that this conduct was frequent, often occurring daily or almost daily. E
Nos. 75 at 1376 at | 21, 50, 55, 72, 80, 110, 133. They described theshaaat
as making them feel uncomfortable, offended, embarrassed, disgusted, humilie
nervous, and scared. ECF Nos. 75 at7&ft 1 25, 46, 52, 72, 77, 85, 96, 101,
125, 128, 131, 144. The State then argues that this evidence is more than suff
for a reasonable juror to find objectively and subjectively offensive. ECF No. 7
at 14.

Plaintiffs-Intervenors assert that their testimony creates a genuine issue f

trial becauise they testified that Mr. Cris@auched their bodies, buttocks, breasts,

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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and hips, pressed his penis into their bodies, grabbed them and kissed:E
Nos. 78 at 8;79at 1 30, 338, 64, 66, 73, 75, 100, 148, 149, 153, 158, 164
65, 172, 191, 194, 200. They allege that he made sexual comments and gestu
including propositioning them for sex or romantic relationships, commenting abq
their bodies and appearance, and asking them out. ECF Nos. 7®at §131,
3945, 6873, 76, 9798, 101, 1034, 10913, 11520, 150, 157, 1663, 16869,
171, 190, 193, 1967. Plaintiffs-Intervenors also emphasize that these acts
occurred frequently. ECF Nos. 78 at7/9;at 1132, 34, 67, 99, 113950, 189.
Plaintiffs-Intervenors then conclude that a reasonable woman would have foun
Mr. Cruz’s conduct created a hostile work environment. ECF No. 78 at 9.

Mr. Cruz replies that the facts alleged do not objectively add up to a host
work environment because the alleged acts are not “hellish,” “nightmarish,” or
“extreme” conditions. ECF No. 98 at 7. Mr. Cruz argues the work environmen
was also not subjectively abusive because some Plaintiffs socialized with Mr. (
and his wifeoutside of work Id. at8-10.

The Court agrees with the State and Plaintiftervenors that the
overwhelming evidence, when viewed in the light most favorable to them,
establishes a genuine issue of material fact. A reasonable jury could find that {
alleged victims wersubject to verbal and physical conduct of a sexual nature,

which was unwelcome andeated an abusive working environment. They

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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provide sufficient evidence of objective hostility that a reasonable peosioh ¢
perceive the workplace as hostile. The Ctheh finds that Defendants fail to

show the absence of any material fact in light of the victims’ testimony of

unwelcome sexual contact that made them uncomfortable, disgusted, humiliate

and scared. The Court is not persuaded by Defendants’ conclusory allegations

Plaintiffs would be unable to estaldlig claim for sexual harassment and Mr.

Cruz’'s argument that because some Plaintiffs socialized outside of work with Mr.

Cruz and his family at a birthday party means that they are unable to establish
sexual harassmenSeeECF No. 810. The Court then denies Defendants’ motior
to dismiss the sexual harassment claim in regards to Mr. Cruz’s liability.
Additionally, the Court is not persuaded by Defendants’ argument that
because Mr. Cruz has deniegl dommitted the alleged sexual harassment, it wol
be improper for the Court to rule on other issues that depend on sexual harass
being established. ECF No. 73 at#he State asserts that it is wedttled that a
district court may grant summary judgment on a claim or defense to narrow thg
issues for trial. ECF No. 102 at 9. The State argues that it does not matter thag
Defendants dispute the facts underlying the harassnekn®laintiffs-Intervenors
contend that a court may determine an alleged harasser’s authority regardless
whether the existenad a hostile work environment disputed. ECF No. 103 at

2. PlaintiffsIntervenors insisthat if they prove at trial that Mr. Cruz created a

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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hostile work environment, the previous determinations of elements of liability wi

ensure a more just and speedy resolution of the ¢dsat 3. This Court agrees
with Plaintiffs and finds that it may analyze each of the disputed claims and
defenses without first making a decision on the alleged $ras# so as to narrow
the issues for trial, which is appropriate under a motion for summary judgment.

2. Plaintiffs’ Motion for Partial Summary Judgment on the Vicarious

Liability of Horning Brothers

Plaintiffs-Intervenors respond to Defendants’ summary judgment motion
arguing that the undisputed facts demonstrate Horning Brothers is vicariously
liable under Title VII for all of Mr. Cruz’s harassment. ECF No. 78 at 11.
Plaintiffs-Intervenors, joined by the State (ECF No. 65), also assert in their Mot
for Partial Summary Judgment that Horning Brothekscariously lialbe asMr.

Cruz isa “supervisor” under Title VII. ECF No. 59 at 5.

The Court first addresses whether Mr. Cruz is a superviBoe Supreme
Court has determined that an “employee is a ‘supervisor’ for purposes of vicari
liability under Title VII if he or she is empowered by the employer to take tangil
employment actions against the victimance v. Ball State Unio70 US. 421,
424 (2013). A tangible employment action is “a significant change in employm

status, such as hiring, firing, failing to promote, reassignmehtsignificantly
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different responsibilities, or a decision causing a significant change in b&nefits
Id. (citing Burlington Indus., Inc. v. Ellertt624 U.S. 742762 (1998).

First, Plaintiffs allege that Mr. Cruz is a supervisor because Horning
Brothers gave him authority to hire. ECF No. 59 at 6. Ipspreinterrogatories,
Horning Brothers recognized Mr. Cruz “has the authority to hire.” ECF Nos. 59
7; 60at 1 38. Horning Brothers also asserted that it ga®n Hermilo Cruz the
authority to hire employees during the onion packing season.” ECF Nos. 59 af
60at 1 39. Horning Brothers admitted in their answers to Plaintiffs’ complaints
that Mr. Cruz shared authority with the owners to determine who would be hire
the following season. ECF Nos. &97; 60at { 41.

Plaintiffs also contend that the hiring process for seasonal workers show:
Mr. Cruz had authority to hire where interested workers signed up for employm
on the “employee sign up list.” ECF Nos. 59 at 7a6§ 4351 at 4. Horning
Brothers told Mr. Cruz how many workers to hire, and Mr. Gitled out those
positions fronthosesignup sheetsECF Nos. 59 at B0at 4451 at 4
Plaintiffs emphasize that Mr. Cruz was part of the “final call” in determining

which workers would be rehired and ultimately controlled who would be offereq

at

d

UJ

ent

emgdoyment because he made almost every hiring offer to the season onion shed

employees with no review or oversight by the Hornings. ECF Nos. 5%@&at;

1940, 42, 45, 52.
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Second, Plaintiffs insist that Mr. Cruz’s authority to relirener employees
with little to no oversight by Horning Brothers gave himleafactoauthority to
terminate employment. ECF Nos. 59 a68at § 63. Plaintiffs assert that Mr.
Cruz did not rehire a worker who complained about him to the Hornings or was
considered a “troublemaker.” ECF Nos. 59 &®at 1 6768. Employees were
aware Mr. Cruz did no rehire women who complajrsedl they told Horning
Brothers that they feared if they reported the harassment he would retaliate an
rehire them. ECF Nos. 59 at@) at 11 6970.

Third, Plaintiffs argue thaat a minimum, the Horning Brothers effectively

d no

delegated the power to hire to Mr. Cruz because of their reliance on his substantial

input and their admissions that Mr. Cruz shared authority with the owners to
determine who would be hired. ECF Nos. 59 a6®at 1 4142, 4651. Pursuant
to Vance an employer likely relies on other workers who actually interact with th
affected employee, and under those circumstattbesemployer may be held to
have effectivel delegated the power to take tangible employment actions to the
employees on whose recommendations it relies.” 570 U.S. at{dintiffs here
then contend that the Hornings relied on Mr. Cruz because they could not speg
Spanish and could not recogaialmost any of their seasonal employees by namg

or face because “they all look alike.” ECF No. 59 atl1060at 149, 61-10 at 11

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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(Ex. J). Whereas Mr. Cruz worked closely with the seasonal employees. ECF
Nos. 59 at 1160at Y 21, 50.

Fourth, Plaintiffs argue that Mr. Cruz caused significant changes in
employment status, including controlling employee hours, assigning and
reassigning positions, and changing benefits. ECF No. 59 at 11. Plaintiffs
emphasize that Mr. Cruz was the only person designated as the “Onion Shed
Supervisor” in the company’s employee records and submissions to the State.
Nos. 59 at 1260at § 18. Mr. Cruz and the Hornings affirmed to the employees
that Mr. Cruz was in charge of the onion shed. ECF Nos. 59 G0R21 2425.
He had the authority to change work hours in the shed and to engage workers
additional time to clean after the usual packing shed hours, thereby actually giv
more hours and wages only to certain employees. ECF Nos. 59%6atatZ| 71

75. Mr. Cruz had the authority to approve or deny requests for time off. ECF |

59 at 12,60at 1 7679. He could assign seasonal employees to positions on the

packing line, including positions with the primary duty of removing rotten gnion
ECF Nos. 59 at 180 at 11 8686.

Defendants respond that Horning Brothers have denied that they grantec
Cruz supervisory authority. ECF Bl&r3 at 5; 97 at 3. Mr. Cruz has also denied
that he had authority to hire, fire, promademote, discipline, raise, or reduce anyj

worker'spay or benefits or set work hours. ECF Nos. 73 @d%it 1 34; 97 at 3

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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Defendants argue that actual or apparent authzartyonly come frortlorning
Brothers and it does not matter what Mr. Cruz or any other party says about hif
authority. ECF No. 73 at 6.

The Court finds that Mr. Cruz is a supervisor. In response to an
interrogatory, Horning Brothers stated

Allen, Greg, and Warren have given Hermilo Cruz the authority to

hire employees during the onion packing season as needed in order to

replace employees who have quit. Hermilo is able to move employees

to different positions in the packing shed due to reasons such as; the

changing quality or size of the onion crop, excessive talking between

empbyees, oother distractions.
ECF No. 611 at 8 (Ex. A). Horning Brothers clarify that Mr. Cruz does not have
the authority to fire employees, but only “the authority to hire, change hours
worked because of load orders, move employees to different loxatitre onion
packing line due to changing crop conditions or conflicting personalitlds.”

Warren Horningestifiedin a deposition that Mr. Crdzired onion sorters
off of the signrup sheet and they both decided who wonkfdt positions on the
belt. ECF No. 6410 at 24 (Ex. J). Warren Horning also noted that Mr. Cruz
approve requests for time off from workers in the shéd. at 2526. He stated
that Mr. Cruz had a role in or was responsible for disciplining sortérsit 27.

Warren Horning agreed that Mr. Cruz was “part of that final calietore

seasonal employees the next yddr.at 15.
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In Horning Brothers’ answebp the State’s Complaint, Horning Brothers

“admits that as a Supervisor, Defendant Cruz helped to oversee operations at the

onion packing shed and had input and involvement in the hiring of seasonal
employees, the setting of work days and the making of job assignmé&@s. No.
15 at 2. In Horning Brothers’ answer to Plaintififitervenors’ Complaint,
Horning Brothers admitted that:
Defendant Cruz was a supervisor in the onion packing shed at all
relevant times, but denies that Defendant Cruz was the supervisor.
Defendant Horning Brothers admits that Defendant Cruz was a
supervisor helped to oversee operations at the onion packing shed and

had input and involvement in the hiring of seasonal employees, the
setting of work hours and the making of mdsignments.

ECF No. 23 at 2. In Mr. Cruz’s answer to the State’s Complairtadmi{s] that

as a Supervisor, Defendant Cruz helped oversee operations at the onion packing

shed and had input and involvement in the hiring of seasonal employees, the
setting of work hours and the making of job assignments.” ECF No. 13 at.3. M

Cruz further admitted that “the owners and Defendants @oudd determine who

would be offered work the following season based on the needs of the compary.

Id. Allen Horning’s response to the HRC complaint also identified Mr. Cruz as
“the supervisor in the onion pdog shed.” ECHNo. 6428 at 3(Ex. 28)
In their Motion for Summary Judgment, Defendants statefter or Greg

Horning asked Mr. Cruz “to call the workers on the signsheet until they had

ORDERGRANTING THE STATE ANDPLAINTIFFSIINTERVENORS’
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commitments from enough workers to fill their staffing needs.” ECF No. 51 at 4.

Yet, Defendants adamantly insist that Mr. Cruz did not have the authority to hir
fire, promote, demote, discipline, or raise or reduce any employee’s pay or
benefits. ECF Nos. 51 at 5; 52 at 4. In a supplemental declaratioGyuv
asserts that he does not have this authority. ECF No. 74 at.11 3

In light of the evidence and Defendants’ own admissions, the Court is no
persuaded by Defendants bare assertions that Mr. Cruz did not have supervisq
authority. Defendants admit in all of their answers that Mr. Cruz is a superviso
Even if Defendantsprevious assertions of Mr. Cruz as supervisor is irrelevant,
Horning Brotherstill concedeahat Mr. Cruz had the authority to hire employees
andmove employees around the dhvehich constitutes supervisor authoutyder
its “specific legal meaning.'SeeECF No. 97 at 3Warren Horningalso admitted

that Mr. Cruz hired onion sorters from the sigmsheet list, approdaequests for

time off, disciplinel employees, and was part of the final call to rehire employees.

While Horning Brothers asserted that Mr. Cruz did not have authority to fire
employees, the Court finds this one action insufficient to overcome supervisor
liability when Mr. Cruz still had thauthority to hirereassign, andhange
employees’ responsibilities. These actions constitute a tangible employment a
as they are significant changes in employment stdde$endantsconclusory

assertion of notiability is insufficient. The Court finds there is no genuine
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dispute andMr. Cruz is a supervisor in light of Defendants’ concessions and the

overwhelming evidence in the record. The Court finds that Horning Brothers is
then vicariously liable for the actions of Mr. Cruz as a superviSee nce 570
U.S. at 431.
B. Ellerth-Faragher Defense

Defendants insist that they are entitled to summary judgment on their
Ellerth-Faragherdefense even if Mr. Cruz is a supervisor. ECF No. 51 ath2.
State responds that it is entitled to summary judgment on this defense and mo\
for summary judgment in a separate motion. ECF Nos. 75 at 14; 62 at 9.
Plaintiffs-Intervenors respond that Defendants cannot establish this affirmative

defenseand joinin the State’s Motion for Partial Summary JudgmeBCFNos.

78 at 12 66.
TheEllerth-Faragherdefense is an exception to the general rule that
harassment committed by a hitgvel manager will be automatically imputed to

the employer.Ellerth, 524 U.S. at 74Z-aragher v. City of Boca Ratps24 U.S.
775(1998) To qualify for the éfense, aemployer must make a threshold
showing that the affected employee has not suffered any tangible adverse
employment actioysuch as discharge, demotion, or undesirable reassignment i
connection with the harassmettllerth, 524 U.S. at 7650nce this showing has

been made, the employer may avoid vicarious liability by provity that it
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exercised reasonable care to prevent and proropihect the harassing behavior
and (2) that the employee unreasonably failed to take advantage of preventativ
corrective opportunities provided by the employer or otherwise failed to preven
the alleged harmld. The policy behind this defense is that an employer should
able to avoid vicarious liability “in situations whateacts promptly to remedy
harassment."Swinton v. Potomac Cor®270 F.3d 794, 803 (9th Ci2001)).

TheEllerth-Faragherdefense only applies to hasment committed by an
employee’supervisor See Ellerth524 U.S. at 76%employer may seek to avoid
vicarious liability for “misuse of supervisory authority” perpetrated by a supervig
“with immediate (or successively higher) authority over the employe&s)this
Court has determined that Mr. Cruz is a supervisor, the Court addresses
Defendants’ affirmative defense belowdditionally, Defendants assert that none
of the Plaintiffs can show a tangible employment action because none were
reassigned to an inferior position, demoted, or fired. ECF No. 51 &lamtiffs
donot address whether a tangible adverse employment action occurred, and tf
Court then assumes for the purposes of these motions that Defendants meet tf
threshold requirement.

Here,Defendants argue summary judgment is appropriate on all of
Plaintiffs’ hostile work environment claims. ECF No. 51 at D&fendants note

that they can establish the first element because they maintained-an anti
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harassment policy, arguing that their pglias legally adequate as a matter of la
because the seasonal workforce was small and the Hornings were available a
interacted with the workers on a near daily bakisat 1314. Defendants insist
that Plaintiffs failed to report Mr. Cruz’s allegadrassment while they worked in
the onion shedhereby not allowingdorning Brothers the opportunity to eliminate
or mitigate the harmld. at 14.

In the State’s Motion for Partial Summary Judgmgnhed by Plaintiffs
Intervenors (ECF No. 66), Rhiffs argues that Horning Brothers’ harassment
policy was ineffective because it failed to define sexual harassment or prohibit
retaliation and it was unsuited to its Sparsgleaking workforce. ECF No. 62 at
10-16. Plaintiffs concedes that while a smaller employer’s policy may be less
formal than a larger employer’s policy) Bllerth-Faragherprerequisite for an
employer of any size is a complaint reporting and resolution process that is
effective and suitablethe employment circumstance. ECF No. 62 at 11;
Faragher, 524 U.S. at 806; Enforcement Guidance: Vicarious Employer Liabilit
for Unlawful Harassment by Supervispt999 WL 33305874, at *15

Plaintiffsinsists that Horning Brothers’ harassment policy was not an
effective mechanism becauselid not provide a definition of sexual harassment
or provide a statement that retaliation will not be tolerated. EG-6®oat 12

102 at 11 seeKohlerv. InterTel Techs.244 F.3d 1167, 1180 (9th Cir. 200&ge
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alsoMontero v. AGCO Corpl92 F.3d56, 862 (9th Cir. 1999). The harassment
policy was read aloud at safety meetings, but Mr. Cruz did not interpret the pol
word-for-word. ECF No. 62 at 123;63 at { 22.The policy stated, “Report any

threats or harassment immediately to Warren, Greg, or AHYXRASSMENT

OR THREATS TO OTHER WORKERS WILL NOT BE TOLERATED .”

ECF No. 52 at 8 (Ex. B) (emphasis in originaPlaintiffs emphasizes that this
policy does not refer to “sexual” harassment, let alone define it. ECF No. 62 at
Plaintiffs asserts that this policy is insufficient as a “general nondiscrimination
policy [that] did not address sexual harassment in particular, and thus did not g
employees to their employer’s interest in correcting that form of discrimination.
ECF No. 62 at 13Meritor Sav. Bank, FSB v. Vinso#i77 U.S. 57, 7273 (1986);
see als®9 C.F.R. § 1604.11(f). Failure to identify or prohibit retaliattosates
the predictable “fear of losing [one’s] job if [the victim] repdrrassing
conduct” ECFNo. 62 at 1314; Brandrup v. Starkey30 F. Supp. 2d 1279, 1288
n.4 (D. Or. 1998)see alsccEOC Guidance, 1999 WL 33305874, at *10 (“An
antrharassment policy and complaint procedure will not be effective without [ar
antiretaliation] assurance.”).

Plaintiffs emphasiz¢hatHorning Brothers’ onion shed workforce was
largely Spanistspeaking, but it did not provide a written harassment policy in

Spanish or take steps that its “safety meeting sheet” was interpreted accurately
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meetings. ECF N© 62 at 5-16; 102 at 12. Warren, Greg, and Allen Horning
could not speak Spanish but were designated to receive compEE#EsNo. 62at
16. Mr. Cruz was the only person who spoke Spanish designated to receive
complaints.ld. Plaintiffs notes that Kayla Cedergreen could speak some Spanit
and was briefly on the list of persons to whom employees could report harassn
Id. at 16 n.5. Horning Brothers did not provide or offer to provide interpreters, |
an employee would need to find and bring her ownpnéter. Id. at 16.

SecondPlaintiffs contends that Horning Brothers failed to exercise

reasonable care to promptly correct sexually harassing behavior. ECF Mbs. 62

17,102 at 1213. In August 2015, Roxana Rodriguez de Alfaro filed a detailed
complaint against Horning Brothers with the HRC alleging sexual harassment |
Mr. Cruz. ECF Nos. 62 at 18; 63 at 1#4&L Plaintiffs emphasizehat Horning
Brothers merely spoke with Mr. Cruaut conducted no investigation, interviewed
no other employees, provided not training to Mr. Cruz or other employees, mac
no changes to its harassment policy or to Mr. Cruz’s job duties, and did not
discipline Mr. Cruz in any way. ECF Nos. 62 atlI§ 63 at 11 4%6. After the
State served an investigation subpoena citing “sexual harassment,” Horning
Brothers spoke to Mr. Cruz, but again conducted no investigation, provided no
training, made no changes to its policies or Mr. Cruz’s supervisory duits, a

imposed no discipline. ECF Nos. 62 at 19; 63 at §§480n February 10, 2017,
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the Attorney General's Office advidélorning Brothers of its intent to file suit and

on March 2, 2017, Horning Brothers commenced an internal inquiry. ECF Nos|.

at 19;63 at {1 76/2. The State notes that this inquiry occurred seventeen mont
afterit acknowledgedeceipt of the HRC complaint, which is not prompt
corrective action. ECF Nos. 62 at 19; 63 at 171

Defendants respond thiaaragherand the EEOC gdelines specifically
acknowledge that a small employer that regularly interacts with its employees :
effectively communicates that harassment will not be tolerated need not even |
a written harassment policy. ECF Nos. 73 at 8; 51 @713t 6 Addtionally,
Defendants argue that Roxana Rodriguez de Alfaro’s complaint was made six
months after she quit, which cannot make Horning Brothers liable as a matter (
law for every instance of sexual harassment that allegedly occurred after that
complaint ECF No. 73 at 8. Defendants insist that because the complaint alleg
sexual harassment of only one employee who quit without report it to the
Hornings, they handled the complaint appropriately given the importance of
confidentiality and that thelyeard wthing further from the HRC on this matter.
Id. at 910. Given the importance of confidentiality, Defendants assert that it
would have been unreasonable for Horning Brothers to immediately interview g

of their employees about the allegationg. at 10.
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In response to Defendants’ Motion for Summary Judgment, the State arg
that regardless of the size of the employer or its workforce, a policy must be

“effectively disseminate[d]” to employees, provide an “effective mechanism for

reporting and resoing complaints of sexual harassment,” and be “suitable to the

employment circumstances.” ECF#N@5 at 16102 at 1611; Faragher, 524
U.S. at 80609; EEOC Guidance, 1999 WL 33305874;85. The State and

Plaintiffs-Intervenorsalso assettatYesica Cabrera Navarro testified that she did

report Mr. Cruz’s harassment to Warren Horning in December 2015. ECF Nos.

at 17; 76 at 11 2883, 78 at 14. Other workers were also aware she complained
that Horning Brothers did nothing to address the alleged harassment, and that
worker who complained was not rehired the following season. ECF Nos. 75 at
76 at 1 27678 at 15

The State argues that evidence of a reasonable fear of retaliation from
reporting harassment is sufficient to defeaE#erth-Faragherdefense on
summary judgment. ECF No. 75 at E)lly D. v. Californialnst. of Tech.339
F.3d 1158, 1179 n.24 (9th Cir. 20q3he ourt cites Dr. Fitzgerald to show that
“victims of sexual harassment may face considerable difficultgporting the
wrongdoing or taking other affirmative steps to seek relief .... [IJn some cases,
victim’s particular circumstances may render the failure to seek relief through tl

employer’s available procedures objectively reasonabl&@he Statend
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Plaintiffs-Intervenors not¢hat victims and witnesses feared losing their jobs if

they complained abolr. Cruz, and they needed the work because there are fe
winter agricultural jobs available in Quincy. ECF Nos. 75 at 17; 76 at 1 279; 7§
15. They emphasiZer. Fitzgerald’s opinion that a victim’s decision to delay or

not report is in line with what sociatientistknow about women'’s response to

sexual harassment in the workplace. ECF Nos. 75 at 18; 76 at § 281; 78 at 15|

In Plaintiffs-Intervenors’ response to Defendants’ Motion for Summary
Judgment, they argue that Horning Brothers’ policy does not meet the
requirements of an effective at@rassment policy because it fails to define sexu
harassment, fails to provide any means for Spaspglaking employees to bypass
the harassing supervisor in complaining, fails to describe disciplinary measure
company may use in a harassment case, fails to provide a statement that retal
will not be tolerated, and was not disseminated in Spaxishpt through the
harasser’s inaccurate interpretation. ECF No. 78-di312PlaintiffsIntervenors
emphasize that Defendants were notified of Mr. Cruz’s harassing conduct in
December 2014, Augug015, and August 2016dd. at 13. Even if Horning
Brothers is a small employer, PlaintHiistervenors argue that size does not excug
a failure to stop sexual harassment once it is known to the empldyer.

The Court finds that Horning Brothers failed to have a sufficient hasds

policy—verbal orwritten, even though it may besanall employer. Defendants cite
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Faragherthat the employer of a small work force “might expect that sufficient
care to prevent tortious behavior could be exercised informally....” 524 U.S. at
808. Defendats also emphasigghe EEOC’s @Gidance, which statedf [a small
business] puts into place an effective, informal mechanism to prevent and corrs
harassment, a small employer could still satisfy the first prong of the affirmative

defense to a claim for harassmenEEQOC Guidance, 1999 WL 33305874, at *15

The EEOC explains that a small business may not need to disseminate a writte

policy if it effectively communicated the prohibition and effective complaint
procedure at staff meetingd.

The Court finds that evesisa small business ownédtlorning Brothers fails
to have an effective mechanism to prevent and correct harassment. While Hoi
Brothers disseminated a harassment policy at its safety meetings, this policy w
ineffectiveat communicating prohibitionof sexual harassment and an effective
complaint procedureThe policy does not mention sexual harassment or a ban ¢
retaliation, nor does the evidence show that the Hornings furtheredicttiie
policy at the meetings.

The Hornings’ communication of the policy was also ineffective as Mr. Ci
often interpreted the policy to the mainly Sparspleakingseasonal employees
but not “wordfor-word” and it is uncleaif the employees actually understabd

policy. When asked if she remembered Mr. Cruz saying anything like Item No.
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11,Roxana Rodriguez de Alfatestified, “No, | don’t remember that. He didn’t
speak about that, only about safety, but not about harassment.” ECFHNbat64
6 (Ex. 14). Yasmin Cabrera Navariiated “No, because what he said was that if
any worker bothered you, you could report that person to the bosses. But | do
remember him saying if they're harassing you.” ECF NelB4t 6 (Ex. 14).

ClaudiaArballo also responded, “No, | don’'t remember that one .... We were ju

told that if there was a problem or something, that the father was there and Gre

and Allen and Don Hermilo.” ECF No. @b at 5 (Ex. 16). Rangel Neri stated,
“There were meetings conducted by the Hornings. At the meetings, they explg
the workplace safety and behavior rules. Hermilo interpreted for them. | don't
remember that they explained how one reports workplace discrimination or sex
abuse.” ECF No. 628at 1 6

Yet, Horning Brothers asserts that Socorro Diaz Silvas, Yasmin Cabrera
Navarro,and Roxana Rodriguade Alfaro were aware of reporting procedures.
ECF No. 97 at-B. Socorro Diaz Silvas testified that “not much was said” about
Iltem No. 11. ECF No. 160at 10 (Ex. I). Yasmin Cabrera Navarro stated that
she remembered Item No. 11, but clarified that “we were never told, [i]f your
foreman bothers you, then report it to your foreman so he can go with you to rg
it. | mean, there was no way to report IECF No. 1063 at 16 (Ex. lll). Roxana

Rodriguez de Alfaro testified that Mr. Cruz did not speak about harassment, ag
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discussed aboveECF No. 1065 at 1011 (Ex. V). This “awareness of reporting
procedures” does not show an awareness of reportogldearassment, especially
harassment conducted by a forem&eeECF No. 97 at -8.

This testimony is persuasive in showing that readuwegpblicy at the safety
meetingwasanineffective mechanism to prevent and correct sexual harassmen
even undethemore accommodatingtandard for small businesses. Many of the
employees were not aware of a sexual harassment or discrimination palithyea
mechanisms to report such harassment. Horning Brothers’ reporting policy wa
also ineffective where alledevictims had to bring their own interpreter or speak t
Mr. Cruz as the Horningamily did not speak Spanisfihe victims were also not
aware that there would be no retaliation for reporting, but evidencesghatv
Yesica Cabrera Navarpossiblysuffeed such retaliation as discussed below.

A small business owner is held to the same standard as any employer wi
attempting to correct alleged sexual harassment. The EEOC explains that if a
complaint is made, a small business empldildke any otheemployer, must
conduct a prompt, thorough, and impartial investigation and undertake swift an
appropriate corrective action where appropriattEOC Guidancel999 WL
33305874, at *15Horning Brothers failed to act promptly after being notified of
thealleged harassment by Roxana Rodriguez de AlfargassiblyYesica

Cabrera Navarro. The Court is not persuaded by Defendants’ argument that
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merely because Roxana Rodriguez de Alfaro filed a complaint after leaving the
employment means that Defendants are not liable for any alleged sexual
harassmentSeeECF No. 73 at 40. Given that Defendants were then on notice
of Mr. Cruz’s alleged sexual harassment, tbeyld have taken prompt action to
correct the harassing behavi@eeECF No. 102 at 14While the complaint only
involved one alleged victim who was no longer employed by Horning Brothers,
alleged harasser was still employed by Horning Brothers and Deferdaniten
not excused from taking prompt corrective action besides merely sp&athing

Mr. Cruz. The importance of confidentiality does not preclude Defendants fron
clarifying their harassment policy to their employees, training their employees,

investigating the matter furtheBee idat 15. The Court is then not persuaded thg

Defendants were not required to take any reasonably prompt corrective behavior

when they were at least aware of the allegation by Roxana Rodriguez de Alfar
and als@ossiblyaware according to Yesica Cabrera Navarro’s complaint when
she was still employed by Horning Brothers.

The overall purpose of tHelerth-Faragherdefense is to avoid vicarious
liability where an employer acts promptly to remedy harassment. The evidencs
shows that Horning Brothers took no actiorremedy the alleged sexual
harassment besides speaking to Mr. Cruz regarding the HRC complaint. This

defense is meamo encourage employers to adopt dr@#grassment policies, which
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Horning Brothers failed to do as their discrimination policy and reqprt
mechanism were ineffective in addressing and preventing sexual harassment.
There are no disputed material facts precluding summary judgment on this issy
Accordingly, theCourt finds theEllerth-Faragherdefense inapplicable and
inappropriate where Horning Brothemolicy and actions were clearly insufficient
to prevent and address the alleged sexual harassment.
C. WLAD

Plaintiffs assert a claim for hostile work environment under RCW 49.60.
ECF Nos. 1 at § 41; 12 at 11-66. All partiesseeksummary judgment on this
claim. ECF Na. 51 at 1559 at 13; 65 WLAD has the same material factors for
employment discrimination based on sex as Title \Bée Antonius v. King Cty.
153 Wash.2d 256, 261 (2004). The elements of a prima facie caseR@ide
49.60 are: “(1Jt]he harassment was unwelcome, (2) the harassment was beca
of sex, (3) the harassment affected the terms and conditions of employment, a
(4) the harassment is imputable to the employkt.{citing Glasgow v. Georgia
Pac. Cop., 103 Wash.2d 401, 46®&7 (1985)

Here, Defendants argue that Plaintiffs cannot establish that the alleged
harassment “affected the terms and conditions. @mployment.” ECF Ng 51 at
15; 97 at 1011; Sangster v. Albertson’s, InQ9 Wash. App. 156, 162 (2000)

Defendants also contend that Plaintiffs cannot establish that the alleged harass
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should be imputed to Horning Brothers, citing their arguments discussed above

regardingthe Ellerth-Faragherdefense. ECF No. 51 at 16. Defendants deny tha
Mr. Cruz is a manager. ECF No. 97 at 3. The State resploaidbe Washington
Supreme Court has declined to extendBherth-Faragherdefense to the WLAD.
ECF No. 75 at 19

Plaintiffs-Intervenors, joined by the State (ECF NB),&6eek summary
judgment and argue that Horning Brothers is strictly liable under the WLAD for
Mr. Cruz’'s conduct as a manager. ECF No. 59 at 13. Plaintiffs argue that
harassment is imputed to the employer under the WLAD where an owner,
manager, partneor corporate officer personally participates in the harassment.
ECF No. 59 at 14DeWater v. Statel 30 Wash.2d 128, 135 (1996). Plaintiffs
request that the Court find Mr. Cruz was a aggan under the WLAD, whose
conduct is imputed to Horning BrothefSCF No. 59 at 14.

There are two categories of harassment which can be imputed to an

employer. Davis v. Fred’s Appliance, Incl71 Wash. App. 34862 (2012).In

14

1

the first category is harassment committed by “an owner, partner, corporate officer,

or manager.”ld. Once established, this type of harassment is automatically
imputed to the employerGlasgow 103 Wash.2&t407. In the second category is
harassment committed by lowlewvel supervisors and esorkers. Davis, 171

Wash.App. at 362 This latter type of harassment can be imputed to the employ
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only if the employer (1) authorized, knew of, or shiouhave known othe
harassmerdind (2) failed to take reasonably prompt and adequate corrective
action. Id. The purpose of maintaining these two categories of harassment is {
“distinguish[ ] between, on one hand, the class of persons so closely connectes
the corpoate management that their actions automatically may be imputed to th
employer andon the other hand, the employgsupervisors and emorkers

whose actions alone may not be imputed directly to the emplolfearicom v.
Costco Wholesale Cor®8 WashApp. 845, 85364 (2000).

Courts have previously found that whether a person quai$ias owner,
partner, corporate officeor managedepends on whether the alleged harasser is
of a high enough level to be considered as the erapkialter egd. Washington
v. Boeing Cq.105 Wash. App. 1, 12 (20Q@rancom 98 WashApp. at855
(citing Ellerth, 524 U.S. at 758). Yet, this Court agrees with the Plaintiffs’
argument that the Washington Supreme Court has clarified thatagendor
purposes of theVLAD is a person “who ha[s] been given by the employer the
authority and power to affect the hours, wages, and working conditions of the
employer’s workers.”Robel v. Roundup Corpl48 Wast2d 35, 481.5(2002)

The Washington Court of AppealsBoeirg relied on cases prior Robelfor its
alter ego theory and thus this theory is no longer controlBaging Co.105

Wash.App. at 12 n.23(citing Francom 98 WashApp. at 854-56; Ellerth, 524
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U.S.at758). Defendants also concede that the test for supervisor under Title \
and the test for manager under WLAD are similar, citing to the definition of
manager irRobel ECF No. 73 at SRobe) 148 Wash.2d at 48 n.5. As neither
party disputes the applicabilitf Robe| this Court analyzes whether Mr. Cruz is g
mareger under the definition set forth by the Washington Supreme Cdrdiial
rather than the more restrictive alter ego theory.

Here, Plaintiffs argue thélir. Cruz is a maager because his authority to

hire and rehire indisputably affects the hours, wages, and working conditions of

onion sorters. ECF No. 59 at 18. Mr. Cruz also had control over employee
schedules, specifically start times, work schedules, and who could work additic
hours cleaimg after the usual shift. ECF Nos. 59 at 19; 60 at fM47/1Workers
complained to Horning Brothers that Mr. Cruz offered additional hours only to
preferred workes. ECF Nos. 59 at 19; 60 av¥. Mr. Cruz also had authority to
approve leave. ECF NB69 at 19; 60 at {1 789. Plaintiffs contend that Mr. Cruz
had the power and authority to affect working conditions because he assigned
workers to positions on the line and had the power to move them to new positig
in the shed. ECF Nos. 59 at 19; 60 at 1 80. He had supervisory duties in the 3
and instructed and reviewed employee work. ECF Nos. 59 at 19; 60 aR1{ 20

Mr. Cruz controlled the information employees received because the Hornings
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relied on him to communicate and interpret the “safety meetings.” ECF Nos. 5
19; 60 at 1 223.
As Defendants concede that supervisor and manager tests are similar, th

Court finds that Mr. Cruz is a manager under WLAD as the Court has previous

determined that he is a supervisor under Title VII. The evidence shows that Mf.

Cruz had the ability to hire employees, control their timecaffitrolwhere they
would work in the onion shed, and control their additional hours. Mr. Cruz is th
a manager anstrict liability applies.

The question remainghether theEllerth-Faragherdefenseapplies to the
WLAD. Plaintiffs argue that the Washington Supreme Court has never adopte
this affirmative defense and requests this Court find that the defense is not
available to Horning Brothers under WLAD. ECF Nos. 59 a220103 at 11.

This Court agrees with Plaintiffs that tdefense has never been recognized by th
Washington Supreme Coubitit has been expressly adopted by Division Il of
the Washington Court of AppealSeeSangster v. Albertsos, Inc., 99 Wash.
App. 156, 163167 (2000)see alsdECF Na 97 at 6 In dicta, Division | of the
Washington Court of Appeals considered the analyssaigsteand stated:

To the extent thabangstedoes alter the analysis in hostile work

environment claims, it does so by applying federal law that

Washington courts typically regard as persuasive in employment

discrimination cases. While it seems likely that our Supreme Court,

in an appropriate casejll adopt and follow the new federal
precedent, in the absence of such a decision we are hesitant to follow
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Division Il in presuming that Washington’s law idhet than as
stated in Glasgow.

Barker v. Botting121 Wash. App. 10305 (2004)

This Cout finds that it need not determine whether the affirmative defens

(D

applies. As previously discussed, the defense does not protect Defendants under

Plaintiffs’ Title VII claim and, as WLAD's claim is similar, the Court finds that th
defense would also hpreclude summary judgment here even if it applied.
Accordingly, the Court grants summary judgment in favor of Plaintiffs and finds
that Horning Brothers is strictly liable under the WLAD for the actions of Mr. Cr
as manager.
D. Retaliation

Plaintiffs allege a claim for retaliatian violation of Title VII and the
WLAD. ECF Nos. 1 at 1Y 37, 43; 12 at {70 Defendants move for summary
judgment on these claims. ECF Nos. 51 at 16; 58.

The Ninth Circuit has recognized that the framework used to analyze Titlg
VIl retaliation claims applies equally to the WLAZtegall v. Citadel Broad. Co.
350 F.3d 1061, 1065 (9th Cir. 2003). To establiphiraa faciecase of retaliation
under this framework, a plaintiff must demonsttht “(1) she engaged in a

protected activity, (2) she suffered an adverse employment action, ahdrg)
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was acausal linkbetween her activitgnd the employment decisionld. (citation
omitted).

To satisfy the adverse employment action prong, “a plaintiff must show th
a reasonable employee would have found the challenged action materially adv
which in this context means it well might have dissuaded a reasonable worker
making or supporting a charge of discriminatioBurlington N. & Santa Fe Ry.
Co. v. White548 U.S. 53, 68 (2006) (internal quotation marks and citation
omitted. A causal link can be shown by direct evidence or inferred from
circumstantial evidengsuch as the temporal proximity between the protected
activity and the employmentecision and whether the employer knew that the
employee engaged in protected activiti¥artzoff v. Thoma809 F.2d 1371, 1376
(9th Cir.1987).

If the plaintiff succeeds in establishinggama faciecase, the burden of
production shifts to the defendant to articulate a legitimate, nondiscriminatory
reason for the action takeee Ramirez v. Olympic Health Mgmt. Sys., 610
F. Supp.2d 1266, 1284 (E.DNVash.2009). If the defendant states a valid reason,
the burden shifts back to the plaintiff to demonstrate that the reason was merel
pretext. Id. Only then does a plaintiff's case survive summary judgmBraoks

v. City of San Mate®@29 F.3d 917, 928 (9th C2000).
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Here, Defendants ass¢hat Plaintiffs cannot show any of these elements.
ECF No. 51 at 16. First, Defendants insist that Plaintiffs cannot show they
engaged in protected activity, such as complaining to the Hornings, because n
of them complained. ECF Nos. 51 at 6; 97 at 38cond, Defendants allege that
Plaintiffs cannot show that Horning Brothers ever subjected them to any adver
employment action sinaggoneof themwereever reassigned to an inferior position
demoted, or terminated. ECF No. 51 atfrning Brothers argues that Yesica
Cabrera Navarro cannot prove that she was constructively discharged. ECF N
at 10. Third, Defendants contend thalaintiffs cannot show that a causal link
existed. Id. Defendants note that none of the Plaintiffs who quibigethe end of
the packing season camowve that they were forced to quit because they reported
hostile work environment to the Hornings because none ever did.so.

Plaintiffs respond that Yesica Cabrera Navarro’s complaint to Warren
Horning in Decerber 2014 regarding Mr. Cruz’s sexual harassment constautes
protected activity. ECF Nos. 75 at 20; 76 at 28278 at 17; 79 at 1 1Z5.
Yesica Cabrera Navarro testified that Warren Horning responded that if she we
comfortable working there, she could stay, and if she was not, she could make
decision to leave. ECF No&4-13 at 17 (Ex. 13)75 at 2078 at 17 Mr. Cruz
was present during this conversation. ECF Nos. 75 at 20;Y/28&t 78 at 17; 79

at 11 13632. Within days of her complainMr. Cruz removed Yesica Cabrera
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Navarro from a work station he knew was tolerable for her back, given a recent

injury, and transferred her to a work station that caused her pain. ECF Nos. 75
20; 76 at § 287; 78 at 17; 79 at 11 133,, B®&3 at 69 (Ex. C) Mr. Cruz also
subjected her to yelling and humiliation in front of other emplay&CF Nos. 75
at 20; 76 at 1 287; 78 at-IB; 79 at  139; 88 at 6970. Yesica Cabrera Navarro
statedthat she regretted reporting the harassment and felt she had no option by
guit to escape the intolerable conditions at Horning Brothers. ECF Nos. 75 at }
21; 76 at 11 2889; 78 at 18; 79 at 11 144, 80-3 at 6869.

The State emphasizes that Defendants fail to present any evidence of a

legitimate reason for her reassignment or public humiliation by Mr. Cruz, despit

being aware of her testimony. ECF No. 75 at 21. Plaidtiteyvenors argue that
a gemine dispute of material facts exists asvteether Yesica Cabrera Navarro
engaged in protected activity, such as her testimony and testimony of other
employees who were aware of her complaint. ECF Nos. 78 at 18; 79 at 1Y-53,
36, 182, 206, 215. Plaintifi;itervenors contend that the shorteifmetween her
complaint, reassignment, and Mr. Cruz’s verbal abuse indicate her protected
activity was a motivating factdor the adverse action. ECF N8B at 18.

The Court finds there is a material question of fact as to whether Defends
retaliatedagainst Yesica Cabrera Navarro for reporting Mr. Cruz’s alleged sexu

harassmentThe disputed evidence shows that she reported the sexual harassr
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to Warren Horning while Mr. Cruz was in the room, avabtherefore aware of
the complaint. Days latshe was subjectdad a transfer and alleged verbal abuse
likely constituting an adverse employment action. This short amount of time ar
Mr. Cruz’s knowledge of the complaint likely creates a causal link. The Court i
not persuaded by Defendants’ argument that not a single Plaintiff reported sex
harassment when Yesica Cabrera Navarro asserts that she made a complaint
December 2014nd Warren Horning recalls having a conversation with Jose
Garay and a female employeleCF No. 6411 at 10 (Ex. 11)While Horning
Brothers argue that Yesica Cabrera Navarro complained about pain and not g4
time off, this conflicting testimony creates a genuine issue of material fact and
summary judgment is not appropriatEhe Court finds there is a genuine issi
material fact whether Yesica Cabrera Navarro complained to Warren Horning 4
whether Mr. Cruz’s actions constitute an adverse action because of this compl;
The Court denies Defendants’ motion for summary judgment on Plaintiffs’
retaliation clairs.
E. Wrongful Termination/Constructive Discharge

Plaintiffs-Intervenors allege a claim for constructive discharge in violation
of Title VIl in regards to Roxana Rodriguez “by subjectimgy to conditions so
intolerable based on unwanted sexual touchinghanassment that she was

compelled to quit her job.” ECF No. 12 at §| Sheyalso assert a claim for
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constructive discharge in violation of WLAD in regards to Yesica Cabrera

Navarro. Id. at § 66. Defendants seek summary judgment on these claims. EC

No.51 at17.

Federal case law describes constructive discharge as “an employee’
reasonable decision to resign because of unendurable working conditions.”
Pennsylvaniétate Police v. Suders42 U.S. 129, 14{2004). “The inquiry is
objective: Did working conditions become so intolerable thatasomable person
in the employees position would have felt compelled to resigrnd’ If the answer
to this question is “yes,” the employee may assert federal wrongful discharge
claims despite the fact that he or she was not formally dischalded.

Washington case law is in accorfio prove constructive discharge under
Washington law, an employee must shd) that the employer engaged in
deliberateconduct which made the employgse&vorking conditionsntolerable; (2)
that a rasonable person in the employepbsition would be forced to resign; (3)
that the employee resigned solely because of the intolerable conditions; and (4
that the employee suffered damagaééistot v. Edwards116 WashApp. 424 433
(2003. Intolerable working conditions exist where an employee is subjected to
“aggravating circumstances or a continuous pattern of discriminatory treatment

the part of the employeid.
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Further, courts applying Washington law must “presume [the] resignation
voluntary and, thus, cannot give rise to a claim for constructive discharge.”
Townsend v. Walla Walla Sch. Djgt47 WashApp. 620, 627 (2008)The
employee may rebut this presumption “by showing the resignation wagpted
by duress or an employer’s oppressive actiomd.’at 62728. Mere subjective
dissatisfaction, however, is insufficient to overcome the presumpitonat 628

As an initial matter, this Court rejects any argument by Defendants that
Horning Brothers cannot be held liable for the actions of Mr. Cruz because the
Court has already determined that Mr. Cruz was a supervisor and maBager.
ECF No. 51 at 18. The Court then addresses Defendants’ remaining argumen

Defendants ssertthat Horning Brothers has never terminated an employes
in the entire 20 year history of its onion packing operatidnat 17. Defendants
contend thaPlaintiffs cannot show that Horning Brothers deliberately made
working conditions intolerable due to Mr. Cruz’s alleged sexual harassihent.
Defendants insist that they were unaware that either Yesica Cabrera Navarro @
Roxanna Rodriguez de Alfaro were allegestiyxually harassed because neither
reported it to the Horning Brothers prior to quittinid. at 18.

Plaintiffs respondhat genuine issues of material fact preclude summary
judgment because Yesica Cabrera Navarro testified that she had no other optig

but to quit after Horning Brothers disregarded her harassment complaint and M
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Cruz responded with verbal abuse and reassigning her work station. ECF Nos.
at 22; 76 at 11 2890; 78 at 19; 79 at 1 920, 13842. Plaintiffs-Intervenors

also argue tht a reasonable person faced with continued and unchecked
harassment and retaliation would be forced to quit her employmergsasa
Calrera Navarro did quit and suffered damages of months without employment

while she struggled to support her children. ECF Nos. 78 at 19; 79 at-%9%$.142

75

Roxanna Rodriguez de Alfaro testified that she felt she had no choice but to

resign in light of Mr. Cruz’s intolerable crude verbal comments, requests for he

-

phone number and dates, and dailytiing and squeezing ber buttbecause once

her husband had resigned and was no longer present in the onion shed, Mr. Cfuz’s

harassment seemed likely to escalate even further. ECF Nos. 75 at 22298;at §
78 at 19; 79 at 11 626, 8588. Plaintiffs-Intervenors add that slemdured months

without being able to find work, suffered emotionally and economically as she

—

struggled to provide for her children and family. ECF Nos. 78 at 20; 79 at 1 9

93.

~

Horning Brothers replyhat Yesica Cabrera Navarro’s deposition testimony

fails to establish that she suffered a hostile work environment due to sexual

harassment, let alone constructive discharge. ECF No. 97 at 4. Horning Brothers

emphasize her separation questionnaire and Jose Garay’s denial that she

complained about sexuladrassmentld. at 45. In regards to Roxana Rodriguez
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de Alfaro, Horning Brothers concedes that she testified to sufficient facts to
establish sexual harassment and possibly constructive dischdrge5. Yet,
Horning Brothers still argues that shad other reasons for quitting because her
husband had an argument with Mr. Cruz anitl ghe wrecked her car close to the
time that she quit, and she considered returning to the onion shed in the liditure
at 5.

The Court finds that Plaintiffs shoavgenuine issue of material fact as to
whether Defendants constructively discharged Yesitmeta Navarro and
Roxanna Rodriguez de Alfaro. Merely because Defendants assert that they ha
never terminated an employee does not preclude constructiverds@as
Plaintiffs-Intervenors may have felt compelled to leave due to their treatment. 7
Court is not persuaded that no Plaintiff complained about sexual harassment, 3
previously discussed Yesical@ara Navarrgossiblycomplained to Warren
Horningand Roxana Rodriguez de Alfaro filed an HRC complawihile Horning
Brothers deny that Yesica Cabrera Navarro reported sexual harassment, the
conflicting testimony creates a genuine issue of material Tdet. disputed
evidence creates a material issfiéact as to whether these Plaintiffgervenors
suffered intolerable working conditions where a reasonable person would have

compelled to resign in light of the testimony regarding unwanted touching and
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comments. According, the Court denies Dehdants’ request to grant summary
judgment on Plaintiffs’ constructive discharge claims.
F. Discriminatory Hiring and Employment Practices

The State asserts a claim for discriminatory hiring practices in violation of
Title VIl and the WLAD. ECF No. 1 af[$81, 39. The State also alleges
segregated employment practices in violation of Title Wdl.at  33. Defendants
argue they are entitled summary judgment on Plainsffclaims of
discriminatory hiring and employment practices. ECF No. 51 at 18

Pursuant to Title VII, it is unlawful foan employer: (1) “to fail to hire do
discharge an individual, or otherwise discriminate against any individual ...
because of such individual's seX or (2) “to limit, segregate, or classify his
employees or gpicants for employment in any way which would deprive or tend
to deprive any individual of employment opportunities or otherwise adversely
affect his status as an employee, because of such individual’s ... sex.” 42 U.S
2000e2(a). Under WLAD, it is an unfair practice for an employer “[t]o refuse to
hire any person because of ... sex .RCW49.60.180(1).

“[A] plaintiff establishesa prima facieviolation by showing that an
employer uses ‘a particular employment practice that causes a thspgracton
the basis of ... sex .”.. Ricci v. DeStefand57 U.S. 557, 57@009) ¢itation

omitted. An employer may defend “by demonstrating that the practice is ‘job
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related for the position in question and consistent with business necedsity.”
(citationomitted. Yet,“aplaintiff may still succeed by showing that the employsg
refuses to adopt an available alternative employment practice that has less
disparate impact and serves the employer’s legitimate neltigcitation

omitted).

Here, Defendastadmit that most of the seasonal workers they hired were
women because most of those who signed up and applied for seasonal work w
women. ECF No. 51 at 19. Yet, they argue that Horning Brothers also hired n
as seasonal workers in the onion shEGF No. 51 at 19; 97 at 101. Defendants
assert that all the seasonal workers in the onion shed were paid and treated th
same regardless of whether they were male or fenial&: No. 5lat 1920.

Defendants also concede that Horning Brothers has employed up to-ten
time farm laborers for many years, all of whom are mhdeat 20. Defendants
argue that these fullme laborers operateheaving machinery and worked during
the harvestsld. They repaired and worked on structures, irrigation systems, an
equipment.ld. Defendants note that some of ftithe laborers also worked in the
onion shed during the packing season, usually performing the hddtmgand
stacking tasksld. Defendants assert that “no female has ever applied for ed as

to be hired for a fultime position as a farm laborer with Horning Brothers,” but
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Horning Brothers would be amendable to hiring a female as-arfidlfarm
laborer. ECF Nos. 51 at 283 at { 6.

The State contends that Horning Brothers assigned women exclusively tq
lowestpaid, seasonal work of sorting onions, where there was no escaping Mr.
Cruz as their direct supervisor. ECF No. 75 at 22. The State argues there is
significant evidence th&orning Brothers only hired women to sort onions and
relegated them to that seasonal role, never affording them an opportunity to
compete for yearound positions at higher pay and thousands of dollars in
additional bonuses. ECF Nos. 75 at 23; 76 at § 294. The State contends that
Defendants offer no evidee that their practice of limiting women to sorting
onions was “job related for the position in question and consistent with busines
necessity.” ECF No. 75 at 23!; Ricci, 557 U.S. at 578. The State insists that
Defendants’ citation to operating heawachinery, working during the harvests,
and repairing and working structurdses nojustify their failure to afford women
seasonal workers the opportunity to compete for-y@and positions. ECF No. 75
at 24.

The Court agrees with the Statedfinds that it shows dispute of material
fact as to whether Defendants only employwamen as seasonal workers where
all of the fulttime positions are held by men has a disparate impact on the basi

sex. There is a genuine issue of material fath aghether Defendants can
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establish whethat is a job related practice or merely stereotyping. The Court
finds that Defendants fail to justify the alleged discriminatory hiring and gender
separate employment practices. The Court then denies Defendants’ motion fo
summary judgment on these claims.

G. Punitive Damages

Plaintiffs assert they are entitled to punitive damad&SF Nos.1 at  46;

12 at 16. Defendants seek summary judgment. ECF No. 51 aszdn initial
mater, the Court finds that punitive damages are excluded in cases brought un
the WLAD. See Matrtini v. Boeing Col37 Wash.2d 357, 368 (1999)efendants
allege that punitive damages are not recoverable under Washingtandathe
Court agrees ECF No. 51 at 21The Court thenmly considers Plaintiffs’ claim

for punitive damages under Title VII.

In order to recover punitive damages on their federal claims, Plaintiffs md
prove that Defendants intentionally “engaged in a discriminatory practice ... wil
malice or with reckless iniflerence to the federally protected rights of an
aggrieved individual.”"Kolstad v. Am. Dental Ass'®27 U.S. 526, 535 (1999)
(internal quotation marks and citation omitt€d¢rms ‘malice’ and ‘reckless
indifference’ pertain to the employer’s knowledgat it may be acting in violation

of federal law, not its awareness that it is engaging in discrimination.”).
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An employer may be liable f@unitivedamagesvhen it “discriminate[s] in
the face of a perceived risk that its actions will violate fedaval’ Kolstad 527
U.S. at 536see also Passantino v.hlwson & Johnson Consumer Prpthc., 212
F.3d 493, 515 (9th Cir.2000) (acknowledging some instances where intentiona
discrimination would not give rise fmnitivedamagesuch as when the employer
Is aware of the specific discriminatory conduct at issue, but nonetheless reasoi
believed that the conduct was lawfulet, the Supreme Court has held that in the
punitivedamagegontext, “an employer may not be vicariously liable for the
discriminatory employment decisions of managerial agents where thesertecisig
are contrary to the employer’s ‘good faith efforts to comply Witte VII .””

Kolstad 527 U.S. at 545 (citation omitted).

Here,Defendants contend that given the utter lack of evidence that Horni
Brothers was aware of the sexual harassment or that any of their employment
practices were illegal under federal law, Plaintiffs’ claims for punitive damages
must be dismissed. ECF Bl®1 at 21; 97 at 11The State responds that
Defendants did not take seriously and immediately address complaints of
harassment, artdok no corrective action after receiving at least three separate
notices of harassment. ECF No. 75 at 25. The Horning Brothers allowed Mr.
Cruz’'sharassment to continue unchecked. ECF No. 75 at 25. Plaintiffs

Intervenors also respond that they have established the essential elements for
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intentional discrimination claims, creating a basis for punitive damages. ECF N
78 at 21. Plaintiffdntervenors emphasize that the Horning Brothers were on
notice of Mr. Cruz’s sexual harassment as early as August 2015 and took no
corrective action. ECF No. 78 at 21; 79 at 11 9;2BB. They insist that
Defendants have no defense to punitive damages bddausag Brothers did not
implement an amiliscrimination policy in good faith and failed to remedy.
Cruz’s harassment. ECF No. 78 at 21.

The Court determines that Plaintiffs may assert a claim for punitive dama
under Title VII. As previously discussed, itgessiblethat Horning Brothers was
aware of the alleged sexual harassment because of the three complaints. Hor
Brothers failed to address and investigate the complaints, as previously discus
Plaintiffs establish that there is a material question of fact as to whether Hornin
Brothers knew that it discriminated in the face of the perceived risk that its actig
violate federal law. Plaintiffs show that Horning Brothers may havenade a
good faith effort to comply with Title VII because they did not investigate or seg
to remedy these claims of sexual harassnamtmade no changes to their
harassment policy or Mr. Cruz’s supervisory positi®taintiffs create a genuine
iIssue of material fact as to whether Horning Brothers were malicious or reckles
indifferent to Mr. Cruz’s noticed and alleged sexual harassment when they faile

take any action besides speaking with Mr. Cruz regarding the HRC complaint.
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Defendants fail to show a good faith effort to comply with Title VII and it is then
guestion of fact as to whether they are vicariously liable for punitive damages i
regards to Mr. Cruz’s actions. Accordingly, the Court denies Defendanqtsest
for summary judgment on Plaintiffs’ punitive damages claim.

H. Plaintiffs’ Motionsfor Partial Summary Judgment

The Court has already discussed and granted Plailmtiffsvenors requests
for summary judgment on their vicarious liabildlimunder Title VII by finding
Mr. Cruz a supervisor, their strict liability WLAD claim as Mr. Cruz constitutes g
manager, and th&illerth-Faragherdoes not bar their WLAD strict liability claim.
The Court then grants Plaintiffatervenors’ Motion for Paidl Summary
Judgment. ECF No. 59.

The Court has also already granted the State’s request for summary
judgment on Defendant&llerth-Faragherdefense and the State’s only remaining
argument is that Horning Brothassliable for any harassment occurrinigea it
received actual notice of a sexual harassment comjiamtthe HRC. ECF No.

62 at 20. The Sta@mrgues that the Court should, at a minimum, grant summary
judgment on the issue of employer liability for all harassment occurring after
September 24, 2015, when Horning Brothers received the HRC compthiis
the Court has already found that Horning Brothers is liable for Mr. Cruz’s actior

as a supervisor, the Court need not address whether Horning Brothers would &
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have company liability, even though it is likely that this liability would also attach.
Id. at 2025. The Court then finds that Esrning Brotherss already liable for
Mr. Cruz’s actions, the Court need not address this further claim for liability.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Defendant Horning Brothers, LLC’s Motion for Summary Judgment (ECF
No. 51) isDENIED.
2. Plaintiffs4dntervenors’ Motion for Partial Summary Judgment (ECF No. 59
IS GRANTED.
3. State of Washington’s Motion for Partial Summary Judgmegainst
Horning Brothers, LLC (ECF No. 62) GRANTED.
The District Court Executivis directed to enter thiSrder andurnish
copies to counsel
DATED September 11, 2018
il
“1\_7//&% Q /@

THOMAS O. RICE
ChiefUnited States District Judge
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