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s of America et al v. Port of Benton County et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA, ex

rel., RANDOLPH PETERSOMNnNd NO. 2:1/-CV-0191-TOR
TRI-CITY RAILROAD COMPANY,
LLC, ORDERDENYING PLAINTIFFS
MOTION FOR PARTIAL SUMMARY
Plaintiffs, JUDGMENT AGAINST THECITY
OF RICHLAND

V.

PORT OF BENTON COUNTY, et all,

Defendats.

Doc. 108

BEFORE THE COURTis Plaintiffs Randolph Petersaend TriCity Railroad

Company, LLCs Motion for Partial Summary Judgmefgainst theCity of Richland

105. Thesemattes weresubmitted for consideration Wibuta request fooral
argument Defendants the City of Richland and the Port of Befited a Response,

The Court has reviewed the record and files herein, and is fully informed
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Plaintiffs request to strike Defenda@ity of Richland’s SuiReply and
corresponding request to expedite (ECF Nos. 104; 10%lesnied as mootas the
Court does not rely on the complained of briefing for this Order. For the reasor
discussed belowthe Motion for Partial Summary JudgmentGE No.87) is denied

BACKGROUND

The pending motion for summary judgment concerns alleged retaliation
City of Richland against Plaintiff TaCity Railroad Company, LLC (“TCRY”) for
successfully petitioning thenited States Surface Transportation Board (“SY it
relief from theCity of Richlands efforts to create an ajrade crossing over railroad
tracks leased by TCRY. As discussed nfally below, TCRY alleges th€ity of
Richland retaliated by creating a “Southern Connection Options List” and by
threatening suit againgte Union PacificRailroad (‘'UP’), among other thingsThe
following provides the context for Plaintiffallegations'

I

1 Where disputed, the facts and inferences are construed in favor of the ng
moving party—although the Court notes that there are few factual issues in
dispute. Anderson v. Liberty Lobby, Inel77 U.S. 242, 255 (1986) (in reviewing g
motion for summary juginent, the “evidence of the namovant is to be believed,

and all justifiable inferences are to be drawn in [themowants] favor”).
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1. TCRY's leasehold interesin tracks owned bythe Port of Benton

The Port of Benton (the “Port”) owns approximately 16 miles of railroad

trackage, which is generally referred to as the “Southern Connection.” ECF &Alg. 9

2, 4. In 202, TCRYbegan leasinthe trackagérom the Porand agreed to
maintain the tracks and pay monthly renter alia. ECF N0.88-3. Relevant to the
pending motion, the southern end of the track hete/eenGage Boulevard and
Tapteal Drive, passing through t@é&y of Richland andnto the City of Kennewick at
what iscalledthe “Richland Junction”

2. Center Parkway crossing-initi al efforts

In 2001, before TCRY acquired its leasehold,diity of Kennewick and the
City of Richland had already “began a coordinated effiartreatean atgraderailroag
crossing (the “Center Parkw#&xtensiori) over two sets of tracksone set owned hy
the Port (and subsequently leased CRY) andthe other owned byP. ECF No. 95
at 4; 98 at 23, 1 2 ECF No. 932 (2001 agreement betwe€ity of Kennewick and
City of Richland regarding preparation for Center Parkway crosseglECF No. 93
4. The crossing wagart of a plan betweehe City of Kennewick and th€ity of
Richland toconnect commercial retail centers between the two d@fiextending
Center Parkway Roauver the tracks, connectirigage Boulevard and Tapteal Drive.

ECF No. 95 at 4. Because the plans called for-gmeate crossing over the Part

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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tracks, “the proposed project was hostile to the’ B@roperty interestsis owner an
TCRY'’s leasehold mperty interest. ECF No. 95 at4

In April of 2004,the City of Kennewick in conjunction with th&ity of
Richland petitioned the Washington State Utilities & Transportation Commissio
(“WUTC”) to obtain “an atgrade crossing of Center Parkway over the Union Pa
railroad spur west of the Richland Junction[.]” ECF No. 89 at 3, 1 4. In Novem
2005,at UP's request, Kennewick petition to cros$CRY tracks at Center Parkwa
was consolidatedith the first petition.ECF No. 89 at 3, | 5.

According to the Port, “[t}he Port recognized that Richland and Kennewic
compelling arguments that could likely support efforts to condemn thies pooperty
in favor of extending Center Parkway over the fovhed railroad track.” ECF No
95 at 5 seeECF No. 884 (petition). As such, “[r]ather than risk losing the ability
participate in how its interests would be impacted, in 2006, the Port entered int
Railroad Crossing Agreement [] with Richland and Kennewick” where “the Port
agreed to grant the cities a crossing easement over its trackage” and the citees
“to obtain authority for the crossing from tRert s lessee, TCRY, or to obtain legé
authority (e.g.authority from the court) for the proposed crossing.” ECF No. 95
6.

“In 2007, WUTC rejected Kennewitk. . . petitions for the agrade crossing

over UPand TCRY tracks at Center Parkway[JFCF No. 89 at 4, § 7.

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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Over the course of the next few years, @ity of Richland continued to pursy

its goal of securing the Center Parkway crossffgeECF No. 89 at 8, 11 825. In

particular, theCity of Richland entered into a Standard Form Railroad Track Use

Agreement (“SFRTUA”) withUP in April of 2011. ECF No. 89 at7, 1 15. The
agreement included the declaration that @y desires that all railroad interchang

operations at Richland Junction be permanently eliminated[.]” ECF No. 89 at 5

As part of the agreemendP agreed to “secure[] all agreements necessary with T

City Railroad Company, LLC . .. to permanently relocatd tREri City Railroad

interchange from Richland Junction and the path of Center Parkway.” ECP &b,

7,  22. UP also reserved the right “to name an agent to hdoBleail traffic to and
from industries located along the Track” and “named TCRY as its agent to hHn
rail traffic to and from industries located on the Horn Rapids Rail Spur.” ECF N
at 8, 11 245.

3. Second WUTC petition for crossing; TCRY's “protected” conduct

On April 8, 2013, th&ity of Kennewick filed another petition with the WUT,
to constructan atgrade rail crossing at Center Parkway. ECF No. 89 at 8,  27.
May 31, 2013, th€ity of Richland filed a motion to intervene with the WUTC in
support of theCity of Kennewicks petition; the motion was granted on June 4, 2(
ECF No. 89 at 8. In November, 2014, TCRY received notice of the petition.

No. 89 at 9, 1 29. The WUTC “approved the extension of Center Parkway bety

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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Kennewick and Richland” and the Superior Court for the County of Benton,
Washington affirmed the WUTC ordeva December 9, 20145ee THCity R.R. Co.
v. State of WashingtpBenton County Cause No.-P4078948; ECF No. 884 at 2,

On March 19, 2015, TCRY petitioned the United States Surface Transpo
Board(STB) “for a declaratory order seeking preemption of Kennewick and
Richlands efforts at Richland Junction to protect its railroad operations and lea
rights.” ECF No. 89 at 9, § 30 (emphasis own).

“On May 7, 2015, Kennewick and Richland filed a petition for condemnat
with the BentorCounty Superior Court for an easement across TCRY tracks at
Richland Junction for an-gfradecrossing.” ECF No. 89 at 9, 1 31.

“On September 12, 2016, the STB issued a declaratory order preempting
Kennewick and Richlarid attempt at condemnation and denyingQhg of

Richlands request for an ajrade crossing[;] Richland subsequently appealed th

declaratory order to the Ninth Circuit Court of Appeals.” ECF No. 89 at 10, T 33.

4. Southern ConnectionOptions List

Plaintiffs assert th€ity of Richland, through the firm Fletcher & Sippel, cre
theso-called “Southern Connection Options Listlit of retaliation for TCRY
petitioning the STB. The Port paints a much different piettagcording to the Port
the Port hired the firm Fletché&r Sippel to create the Options List a@dy of

Richlandplayed no part in itformation ECF No. 95 at 40. The Portfurtherassert

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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the Options List had nothing to do with the Center Parkway project, and provid
explanation as to the origin and purposéhefOptions List, as detailed below

According to the Port, the Horn Rapids Industrial RPagk industrial area
located at the opposite end of the Southern Connection from the Richland Jung
(approximately 12 miles awayybegan seeing economic grih in 2012 ECF No. 9
at 8. Due to the expected increase in rail traffic, the Port hired a railroad consu
firm, Tangent Services, Inc., smlvisethe Port on how to best utilize its railroad ag
to support economic development. ECF No. 95 at 8.

Around this timethe Port “began questioning whether TCRY was meeting
lease obligations and properly maintaining the’Bdrackage” and thesedincerns
were compounded by the fact that TCRY refused to provide the Port with any
maintenance records” while “representing that it was not required to maintain ftl
at any specific Federal Railroad Administration standard, which the Port disput
ECF No. 95 at 9:The Port decided to consult with an attorney who focused on
railroad law to advise the Port on the terms of the lease, including BCRY
maintenance obligatiohand “[a]s the Ports concerns about TCRY grew, in early
2016, the Port askdéletcher & Sippel to work with Tangent to analyze the’'Bort
contractual rights and obligations for its rail line, including its lease with TCRY.
ECF No. 95 at 9.

According to the Port, “[b]Jetween January and August 2016, Tangent an(
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Fletcher & Sippetollected information and conducted the requested analysis, W

included drafting a memo entitle@he Southern Connection Options ListECF No|

95 at 910.
The Port received the Southern Connection Optionsohistr about August 3
2016 ECF No. 95 at 10. The Options Listhtained 15 different options for the |

to consider everything from selling the trackage, to developing alternative fung

souces, to evicting TCRY, to doing nothing.” ECF No. 95 at 10. According to t

Port, it “did not adopt any of the options other than to continue with the status ¢
any other option would have required a vote of the Port Commissioners, which
hapen” ECF No. 95 at 10.

The Port averthat “[tjhiswork was done solely for the PR}twas never mea
for dissemination of any kirid” andthat “[t]he Port did not share the Options List
any information about the analysis it had requested) wahl&hd,]” noting that‘the
OptionsList was headed in bold with the phraBeivileged and Confidential
Attorney-Client Communicationand the Port considered it confidential legal
analysis. ECF No. 95 at 10According to the PorfTCRY only received the Optio
List after submitting a public record request in the summer of 2017. ECF No. 9
On August 8, 2017, TCRY forwarded the Options List toGhig of Richland; theCity
of Richland was not award the list beforehand. ECF Nd91 at 10; 95 at 11.

According to the Port, “[a]fter TCRY received the list, it demanded the Pg
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identify what option the Port intended to addpit “[t] he Port repeatedly told TCR
that the list was nothing more than an analysis from an outside consultant and
Port had no plan to undertake any of the options.” ECF No. 95 at 11.

5. City of Richland givesUP notice of breach due to TCRY opposition

On July 26, 2017, Wimbish sent aimmail to UP's attorney Jeremy Berman.
the email, Wimbish relayed th€ity of Richlands stance that thgP is in breach of
the2011SFRTUA between th€ity of Richland andJP. ECF No. 8837; see supra
In the email, Wimbish notes that the SFRTUA requitdR and its agentgwhich
includes TCRY) to not oppose tlenter Parkwaproject. ECF No. 887 at 3. As
such, Wimbish concludeBlP was in breach of their agreement “due to TCRY
clearly-stated and ongoing opposition to the Center Parkway project.” ECF NJ
at 3.

6. Procedural history

Plaintiffs brought this actioon June 5, 2017, assertin@ai Tamaction under

31 U.S.C. 88 3723737 based on alleged “false or fraudulent claims” and “false
records and statements” used “to obtain payment (and double payment or app
payment in violation of the Federal False Claims Act....” ECF No. 1.4t 5

Because Plaintiffasserte@ Federal False Claims Act cause of action, the Uniteg
States of America was provided with notice and an opportunity to inter&aeECH

No. 2. On May 25, 2018, the United States of America declined to intervene.

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
SUMMARY JUDGMENT AGAINST THE CITY OF RICHLAND -9

Y

that the

n

88

roval for

=CF




1C

11

12

13

14

15

16

17

18

18

20

Nos. 9; 10.

Plaintiffs filed an Amended Complaint (ECF No. 6) on April 2, 2018, and
Second Amended Complaint (ECF No. 13) on June 13, 2018. In the First Ame
Complaint, Plaintiffs reasserted the origi@ali Tamclaim and assertea host of ney
actions, includinginter alia, claims that Defendants the Port and @ity of Richland
retaliated against TCRY based on TCRYrotectedctivity. In the Second Amend
Complaint, Plaintiff merely adds more detail to the underlying allegations, but tl
causes of actioremained the same&CompareECF No. 6with ECF No. 13.

Recently, Peterson and TCRY requested the Court enter partial summar,
judgment holding the Port “liable for retaliating against Peterson and TRCY (for
associating with Peterson) for Petersopetition against the Port for unconstitutio
conduct.” ECF No. 61 at 2. The Court deniedrtiméion. ECF No. 85.

Now, Peterson and TCRY request the Court enter partial summary judgn
holding theCity of Richland liable for alleged retaliation based on TC&petition tq
the STB. ECF No. 87. This Motion is now before the Court.

STANDARD OF REVIEW

A movant is entitled to summary judgment if “there is no genuine dispute
any material fact and that the movant is entitled to judgment as a matter of law
R. Civ. P. 56(a). A factis “material” if it might affect the outcome of the suit ung

the governing lawAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). An

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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Issue is “genuine” where the evidence is such that a reasonable jury could find
of the nommoving party.Id. The moving party bears the “burden of establishivey

nonexistence of genuine issu&. Celotex Corp. v. Catretd77 U.S. 317, 330

in favor

t

(1986). “This burden has two distinct components: an initial burden of production,

which shifts to the nonmoving party if satisfied by the moving party; and an ulti
burden of persuasion, which always remains on the moving pady.”
Per Rule 56(c), the parties must support assertions by: “citing to particulg
of the record” or “showing that the materials cited do not establish the absence
presence of a geme dispute, or than an adverse party cannot produce admissi
evidence to support the fact.” Only admissible evidence may be consi@ared.
Bank of America, NT & SA&85 F.3d 764 (9th Cir. 2002). The nonmoving party |

not defeat a properly supported motion with mere allegations or denials in the

pleadings.Liberty Lobby 477 U.Sat 248. The “evidence of the nomovant is to be

believed, and all justifiable inferences are to be drawn in [themmrants] favor.”
Id. at 255. However, the “mere existence of a scintilla of evidence” will not defg
summary judgmentld. at 252.
DISCUSSION
Plaintiffs request summary judgment againstGitg of Richland for violation
of Plaintiff TCRY's First Amendment right to be free from retaliation against

protected free expression. ECF No. 87. DefendheiSity of Richland and the Pg

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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of Benton oppose the Motion, arguing Plaintiffs have not demonstrated tl@itytiod
Richland took any adverse action against TCRY in retaliation for protected spe
among other thingseCF Nos. 91; 95. The Court agrees with Defendants.

“To state a claim for First Amendment retaliation against a government o
a plaintiff must demonstrate thidfl) he engaged in constitutionally protected actiy
(2) as a radt, he was subjected to adverse action by the defendant that would ¢
person of ordinary firmness from continuing to engage in the protected activity;
(3) there was a substantial causal relationship between the constitutionally prof
activity and the adverse actidh.Mulligan v. Nichols 835 F.3d 983, 988 (9th Cir.
2016) (quotinglair v. Bethel Sch. Dist608 F.3d 540, 543 (9th Cir. 2010)).

Plaintiffs argue TCRY engaged in protected speech when “TCRY brough
petition before the STB to enforce its leasehold rights and prevent an unlawful
condemnation of itproperty.” ECF No. 87 at 1Plaintiffs asserthe City of
Richland retaliated against TCRY becauséhaf protected conductin support,
Plaintiffs point to (1) the Southern Connection Options List, ECF No. 87 at th€?2
City of Richland informingJP of its breach of contract based on TCRpposition
to the Center Parkway crossing, ECF No. 87 at 10; and (3) statememsils e
written by Wimbeh (i.e.referring to TCRY as “TCRY’&r”, stating “I dont want to
give them a damn thing”, and stating “this is the laseai”), ECF No. 87 at 10; EC

No. 101 at 6. The Court finds Plaintiffs have not met their burden in requesting

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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summary judgment,sathe evidence does not demonstrate the necessary retalia
intent,especially undethe lens of summary judgment.

1. Options List

Plaintiffs motion relies heavily otheir contention that th€ity of Richland,
through the firm Fletcher & Sippel, created the “Soutl&nnectiorOptions List”

out of retaliation for TCRY petitiang the STB for a declaratory order. ECF No. ¢

10, 1 34 Remarkablyhowever Plaintiffs do not provide any evidenttat theCity of

Richland had anyolein creating the Options List

Contrary to Plaintiffsassertions otherwise, the evidence demonstratésSityne

of Richland had nothing to do with the Options List and the Options List had ng

to do with the Center Parkway crossing. As@hy of Richland notes, “on March 1

2016, Mr. Wimbish sent an email to two Port employees and several Tangent $
employees—but no one at th€ity—explaining:‘1 am working . . . in support of
Tangent Services, Inc., to develop angravide to the Port of Bentqthe‘Port) a
list of possible options for the future use of thecabed’ Southern Connection . . !”
ECF No. 91 at 8 (emphasis own). Further, in tmead, Wimbish refers to the

commercial and legal relationship among the Port, BNSF, TCRXU&ntut does n¢

mention theCity of Richland or request any information related toGiitg of Richland

or the Center Parkway crossin§eeECF Nos. 8&5 at 2; 91 at90. In their Reply,

Plaintiffs attempt to tie th€ity of Richland to the Options List by asserting that (]

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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“Tangent, theCity of Richland, and the Port of Benton met on September 1, 201
discussed TCRY and options” and (2) “Tangeitill to analyze ending TCRY was
split between th€ity of Richland and the Port of Benton.” ECF No. 101 at 5. In
support, Plaintiffs rely oa disputed-mail and a biiihg statementand even if the
Court were to consider this,anly shows the parties met with the firm, not that th
discussed the Options List.

Importantly, &en ifthe Cityof Richland took part in creating the OptionstL
or otherwise discussed ways of dealing with TCRY, there is still no concrete eV
this was done out of retaliatiglet alone out of retaliation for petitioning the STB)
especially bearing in mind the fact that the Parties have a long, contdnsimusg.
Notably, Plaintiffs assert that “Fletcher & Sippel . . . laid out a plan of retaliation
email that waexpressly intendet retaliate against TCRY for asserting its right][,
ECF No. 87 at 13 (emphasis own), but Plaintiffs conspicuously fail to identify tH
allegedly “express” language of retaliatory intent. Plaintiffs also assert thaityhe
launched its plan -fabotagéi.e., the OptionsList) two days after the STB ruled in
TCRY’s favor, ECF No. 87 at 14, but the timing is a red herring. Although the §
ruled on August 12, 2016 and the Options List was allegedly distributed to the
around that time, it is not disputed tljaf the Options List was a product of severd
monthsof planning and work, beginning in January of that year, antiGRY filed

the petitionin March of 2015—undermining Plaintiffs attempt to imply retaliation

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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based on timing

Finally, merely discussing optiorseven if discussing how to retaliateloes
not amount to retaliation absent concrete actiiair v. Bethel Sch. Dist608 F.3d
540, 543 n.1 (9th Cir. 2010) (an adverse act is “an act that is reasonably likely
[the plaintiff] from engaging in constitutionally protected speech.” (qQgaloszalter
v. City of Salem320 F.3d 968, 970 (9th Cir. 2003)). It is undisputed TCRY only
learned of the Options List after receiving the records via a public records requ
the Options Listannotbe viewed as an adverse action.

2. City of Richland informing UP of breach

Plaintiffs point to oneoncreteaction taken by th€ity of Richland. In July
2017, Wimbish wrote tJP' s attorney Berman informing him thdP was in breach
of the 2011 SFRTUA between tlity of Richland andJP based on TCR*s
opposition to th&€enter Parkway crossir(the 2011 SFRTUA requirddP and its
agents to not object to the Center Parkway project, as noted)alttogdruethe City
of Richlandinformed UPof its breactbhased on TCR*s objection to the project.
However, there is nothing to suggest @iy of Richland did so out of retaliation fg
TCRY’s STB petition, as opposed to pursuing the Istaged goal of installing the
Center Parkway crossing.

Importantly, TCRY’s protected conduetfiling the petitionwith the STB in

2015-occurred long after th€ity of Richland andJP entered the 2013FRTUA

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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Although theCity of Richland pursued its contractual rightter TCRY filed the STE
petition, (1) the relevantmal was sent approximately two years after TCRY file(
petition and one year after the STB ruled in TC&®Mvor—a significant gap in time
between the protected conduct and the complavh@dtion, and (2) the conduct is
entirely consistent witplans dting back to 2001 and accords with #41SFRTUA
declaration stating théthe City desires that all railroad interchange operations a
Richland Junction be permanently eliminatedacilitate commercial delopment
and improve vehicular traffimovemat in theared.]” ECF Na. 89 at 5, { 163817
at 2.

Under the lens of summary judgment, the Court cannot say the notice of
was sent out of retaliation.

3. Rejection of TCRY offer of acceptancelast of ‘em email

Plaintiffs argue the “undisputed rejection of TCRYacceptance of the Cente

Parkway Project on September 12, 20is78vidence of retaliationECF No. 101 at |
Plaintiffs appear to be refencing TCRY's offer to accept th€ity of Richlands
proposedCenter Parkwagrossing design, where counsel for TCRY, William C.
Schroeder, wrote to Berman, stating: “@igy’s most recent proposed design as ¢
Center Parkway is acceptable, conditioned upon payment of my €learsts and
fees.” ECF No0s93 at 18, 1 61; 882. As for the “rejection”, Plaintiffs point to an

mail sent onSeptembel 3, 2017 rom Wimbish to Berman where Wimbish refers
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TCRY as “TCRY Fers” and states “I dohwant theCity to give [TCRY] a damn
thing aside from funds related to crossing upkeep and signal maintenance.” E{
101 at 6.

The email by Wimbish was written in response to Berneanailing Wimbish
in order to(1) informhim that TCRY found the design proposal for Center Parkw
acceptable and (2) ask whether Wimbish orGhg of Richland heard anything abc
this from TCRY. ECF No. 884 at 3. In response, Wimbish wrote:

I’ve not heard anything about movement on &eRarkway. That part of
your message is news to me.

What | do know is that TCRY has, to my cliensurprise softened its stance
on the Duportail crossing, as you have mentioned. TCRY is still holding
for a cash payout, as it always does, evengdh | believe that Duportall
only involves modification to an existing crossing. | understand that
TCRY'’s lowsix-figure demand is a serious change in posture, and it may,
well be that theCity would be inclined accept on Duportail in the interest o
evadng a larger dispute with the short linecidentally, | dort think
Richland should have to pay TCRY (a ranner, tenant railroad) anything
for Duportail. 1 am recommending that Richland hold off on any further
negotiations on Duportail until we heaore.

My guess is that TCRY will demand money (again, low six figures or so,
possibly more) for Center Parkway, just agree to the crossing without
putting up a fight. | dom want theCity to give them a damn thing aside
from funds related to crossingpkeep and signal maintenance (as
compensation for the upkeep and maintenance of the crossing and signg
strike me as reasonable). You can rest assured that those FERYVH,
after settlement, move on to the tactic of purposely blocking the newrCern
Parkway crossing just to annoy Gy and make some new demand, such
as exclusive access to the Horn Rapids Spur (somethingé¢hteied to
secure before, by the way).
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ECF No. 8844 at 23.

According to Plaintiffs, theCity of Richlands refusain September 2017 to
give[] ‘a damn thingto TCRY was motivated by its stated desire to chill TCRY
speech.” ECF No. 101 at 6. Plaintiffs simply point to ECF No. 89 at 17, Y 60, \
Is merely a short recitation of a portion of the underlyisnged (included above).
Upona more completeeview, the email merely reflects the desire that TCRY not
oppose the Center Parkway crossing, which is harmless in light of the context.
Plaintiffs also grab hold of the word “demand” and argue “[(iitg of Richland
specifies that not giving TCRY ‘@amn thing was to prevent TCRY from making

‘some new demarnid. ECF No. 101 at 6. This reading strains credulity and is p&

contradicted by the-mail itself—there is no discussion about preventing TCRYff

making a new demand; the comment reflects Winibistew that TCRY enters intg
agreements and subsequently makes new demands

Contrary to Plaintiffsrepresentationshe comment to not give TCRY “a dal
thing aside from funds related to crossing upkeep and siggnatenanceapparently
refers tothe “Duportail Crossing”, as Wimbish notes in thmail that he “had not
heard anything about movement on Center Parkwayggesting he did not know
about TCRYs offer of acceptance sent to Berman the previous day.

Plaintiffs otherwiseassert that Wimbistwent so far as to refer to TCRY as

‘those TCRY Fers when he threatenddP with litigation . . . .” ECF No. 87 at 13.
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This statement is patently fals€éhe City of Richland did not threatddP with
litigation in theJuly 26, 201 &-mail—although Wimbish does outline that Gey
may terminate the agreement and enter a negeatent that does not allow TCRY
act adJP's agent. ECF No. 887 at 4 (“if UP chooses not to act to remedy the
situation, Richland will give formal notice of breach.UP fails to cure, we will
proceed to invoke th€ity’s termination rights” butvould “be incinedto offer UP
access to the Horn Rapid Spur on virtually identical terms” exceptthabould be
prohibited “from designating an agent”).

Plaintiffs' also point to anothestatement byVimbishin an email from

Wimbish to Heather Kintzley, an attorney for @igy of Richland. ECF No. 87 at 1

In the email, Wimbish forwards the September 13, 204maal (from Wimbish to
Berman) to Kintzley with one sentence statifithis is the last ofem” ECF No. 88
44 at 2. Plaintiffs insinuate that tlegatement is made in referencedJ® opting to
terminate TCRY as its handling agemd suggeghe statement is evidence of
retaliatory intent. However, as tkity of Richland asserts, this characterization “
wrong.” ECF No. 91 at 13.

As theCity of Richland explains, the-mail was sent befordP terminated thg
agency agreement and tt@mmentwas made in referenclat it was the las-mail
being forwarded:

Mr. Wimbish forwarded the email to MKintzley on September 22, 2047
several months befokgP ended its agenaglationship with TCRY.TCRY

ORDERDENYING PLAINTIFFS' MOTION FOR PARTIAL
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had made a public recordsquest seeking communications between Mr.
Wimbish andUP, so Ms. Kintzleyasked Mr. Wimbish to send her
responsie emails.He forwarded 17otal emails on September 22, 2017.
The “last of'em” email was the last emailr. Wimbish forwarded that day.
TCRY obtained those emails @ctober 11 and October 25, 2017, in
response to its public records request.
The sugegstion that Mr. Wimbish intended to refer to getting rid of TCRY
rather than that Mr. Wimbish was informing Ms. Kintzley that he was don
sending responsive emails, is absurd in the true context of the email.
ECF No. 91 at 134. Plaintiffs have not provided any evidence to discount this
explanatiorand have provided no affirmative evidence of retaliatory intent othe
While Plaintiffs may object to being referred to as TCR¥rE, the moniker only
demonstrates the acrimonious relationship between the Parties that evolved o\
of disputes.
4. Conclusion
In sum, despite Plaintiffsnostly-bald assertions otherwiségtevidence doeg
not establish th€ity of Richland took any action out of retaliation against TCRY
Plaintiffs point to (1) an Options List that was not created byiheof Richlandand
has nothing to do with the Center Parkway crossing, (2 itlyeof Richland pursuin
its contractual rights towards a wekfined goal established in 2001, and (3)ratho
comments- taken out of context that merely demonstrate the attorney for@ity of

Richland viewed TCRY as unscrupulgoas most As such, despite claiming the

existence of “express” language detailing such, Plaintiffs have failed to present
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concrete evidence of retaliatory intent. ECF No. 87 at 13.
At least under the lens of summary judgment, the evidence sho@gythué
Richland, in conjunction with th€ity of Kennewick simplyproceeded with the loAg

stated goal of installing the Center Parkway crossiagyoal that was conceived

before TCRY evemcquired its leasehold interest in the Southern Connection trackage.

Having failed to produce any evidence of retaliatory intent, Plaintiffs hawve
demonstratedummary judgmerns proper See BraxtorSecret v. Robins Ca/69
F.2d 528, 531 (9th Cir. B%).

ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiffs Randolph Peterson and-Uity Railroad Company, LLG Motion for

Partial Summary Judgment (ECF N83) is DENIED.

2. Plaintiffs’ Motion to Strike City of Richland StReply (ECF No. 104) and

Motion to Expedite (ECF No. 105) abENIED as moot.

The District Court Executivis directed to enter this Ordandfurnishacopy tg
theparties

DATED May 17, 2019

e AT

THOMAS O. RICE
ChiefUnited States District Judge
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