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Apr 03, 2018
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
JOYCE PENTZ No. 2:17-cv-00216-MKD
Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND DENYING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT;
DIRECTING REMAND PURSUANT
SECURITY, TO SENTENCE FOUR OF 42 U.S.C.
8 405(g) AND CLOSING FILE
Defendant.
ECF Na. 15, 19
BEFORE THE COURTarethe partiescrossmotions for summary
judgment. ECHNos.15, 19 The parties consented to proceed before a magistrate
judge. ECF No6. Plaintiff seeks judicial review of a final decision of the
Commissioner denying waiver of an overpayment of social secunsfibe The
Court, having reviewed the administrative record and the parties’ briefing, is| fully

informed. For the reasons discussed below,Gloeirt grantdlaintiff’'s Motion

(ECF No.15) anddeniesDefendant’sViotion (ECF No19).
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JURISDICTION

The Court has jurisdiction over this case pursuant to 42 U.S.C. 88 405

1383(c)(3).
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s decision will be disturbed “only if it is not suppo
by substantia¢vidence or is based on legal erroHill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012)Anderson v. Sullivar9l4 F.2d 1121, 1122 (9th Cir. 1990)
(Commissioner’s decision not to waive overpayment “should be affirmed if
supported by substantial evidence and if the Secretary applied the proper
standard.”) “Substantial evidence” means “relevant evidence that a reasong
mind might accept as adequate to support a conclustaéii.’ 698 F.3dat 1159
(quotation and citation omitted). Stated differenslybstantial evidence equate
“more than a mere scintilla[,] but less than a preponderande(fjuotation and
citation omitted). In determining whether the standard has been satisfied, a
reviewing court must consider the entire record as a whole rather than searg
for supporting evidence in isolatiohd.

If the evidence in the record “is susceptible to more than one rational

Interpretation, [the court] must uphold the ALJ’s findings if they are supporteg

ORDER- 2

(9);

al
D5(Q) is

rted

ble

ching

d by




10

11

12

13

14

15

16

17

18

18

20

inferences reasonably drawn from the recofddlina v.Astrue,674 F.3d 1104,
1111 (9th Cir. 2012). Further, a district court “may reserse an ALJ's decisiol
on account of an error that is harmleskl’ An error is harmless “where it is
inconsequential to the [ALJ’s] ultimate .determination.”ld. at 1115 (quotatior
and citation omitted). The party appealing the ALJ’s decision generally bea
burden of establishing thatwas harmed Shingki v. Sanders556 U.S. 396, 40¢
10 (2009).
OVERPAYMENT LEGAL STANDARDS

The Social Security Act authorizes the recovergisébility benefit
payments madas a result of an overpaynteifhe Commissioner bears the
burden of proving the fact of overpayment by substantial evidévic€arthy v.

Apfel 221 F.3d 1119, 11225 (9th Cir. 2000).Thus, “[t]o recover overpaymen|

—

'S the

)

S,

the Commissioner must show that the claimant actually received benefits beyond

the period of disability or in excess of the correct amoulat.’at 1124 (citing 42
U.S.C. 8§ 404(a)).The Commissioner must establish: “(at [the claimant]

received Title Il disability benefits [for the designhated period]; (2) that these

benefits were in excess of the amount to which [the claimant] was entitled; and (3)

that the overpayment was in the amount [allegett].”at 1124-25.

The Social Security Act authorizes the recovery of the overpayoyent

decreasing future payments to which the claimant is entitled or requiring a:r¢fund
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With respect to payment to a person of more than the correct amount,
Commissioner of Social Security shall decrease any payment under th
subchapter to which such overpaid person is entitled, or shall require {
overpaid person or his estate to refund the amount in excess of the ca
amount, or shall decrease any payment under this subchapabitgty his
estate or to any other person on the basis of the wages arthpidlyment
income which were the basis of the payments to such overpaid persor
shall obtain recovery by means of reduction in tax refundsor shall
apply any combination of the foregoing.

42 U.S.C. § 404(a)(1)(A).

Upon determining that an overpayment has been mad8pthal Security

the
IS
such
rrect

Administration’s (“SSA”) practice is “to notify the recipient of that determination,

and then to shift to the recipient the burden of either (i) seeking reconsidera
contest the accuracy of that determination, or (ii) asking the [Commissioner]
forgive the debt and waive recovery. ! Califano v. Yamasak#42 U.S. 682,
686 (1979); POMS: IS 02220.001.

The Social Security Act provides for waiver of overpayments if “(1) a
claimant is without fault in receiving the payment and (2) requiring repaymel
would either defeat the purposes of Title Il or would be against equity and g
conscience.”Quinlivan v.Sullivan 916 F.2d 524, 526 (9th Cir. 1990); 42 U.S.
404(b).

The fault inquiry is “highly subjective, highly individualized, and highly

dependent on the interaction between the intentions and state of mind of the

[plaintiff] and the peculiar circuntignces of his situation.Elliott v. Weinberger
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564 F.2d 1219, 1233 (9th Cir. 1974ff'd in part, rev'd in part on other grounds
by Califano, 442 U.S. 682 (1979)Under the applicable regulations, an individ
will be found to have been at fault in connection with an overpayment when
incorrect payment resulted from one of the following: “(a) An incorrect stater
made by the individual which he knew or should have known to be incorrect
Failure to furnish information which he knew or should have known to be ma
or (c) With respect to the overpaid individual only, acceptance of a payment
he either knew or could have been expected to know was incorgécC'F.R. 8
404.507(a)c); see alsdVicCarthy, 221 F.3d at 1126 aintiff has the burden of
proving that she was without fauleeeMcCarthy, 221 F.3dat 1129.
BACKGROUND AND ALJ’S FINDINGS

Plaintiff was granted Title Il disability insurance benefits based on an
application filed in March 1996. Tr. 224. Plaintiff began working again in 20(
Tr. 12. In June 2011the Commissionedetermined that, due to her substantia
gainful activity,she was not eligible for disability payments as of July 2009 a
because payments were not stopped until June 2011, she was overpaid $17
Tr. 45. Plaintiff requested a waiver of any overpayment. F6%2Therequest
for waiverwas denied initiallyTr. 6970, and after a telephonic personal
conference, Tr. 882. On November 17, 2011, Plaintiff requested a hearlmg

83.
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Plaintiff attended a hearirfteldon January 25, 2013. Tr. 2802. On
March 29, 2013, the ALJ determined Plaintiff was overpaid and liable to rep
benefits in the amount of $17,348 fad the period of July 1, 2009 to June 1, 2(
Tr. 15-20. The Commissionewithheldsupplemental security income disability
paymentsand applied thertowardtheoverpayment. Tr.@(indicating total
remaining was $10,032.20Dn August 14, 2014, the Appeals Council granteq
Plaintiff's request for review angemanded the matter for further evaluation of
issue of whether recovery of the overpaymeaswaived and findings on wheth
or not Plaintiff was “without fault.” Tr. 23@8.

The ALJ held a second hearing on September 23, 2014 and issued an
on November 21, 2014Tr. 303318 Tr. 814. The ALJagain determined than
overpayment of $17,348.00 occurmhatingthe period of July 2009 to June 201
Tr. 1213. The ALJ found Plaintiff was “at fault in causing the overpayment,”
13, andthat the overpayment was not waiydd. 14. The ALJ concludedPlaintiff
was liable for repayment of $17,348.00. Tr. 14.

On May 26, 2017, the Appeals Council denied reyi€w 36, making the
ALJ’s decision the Commissioner’s final decision for purpaggsdicial review.

Seed2 U.S.C. § 1383(c)(3); 20 C.F.R. 8§ 416.1481, 422.210.
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ISSUES
Plaintiff seeks judicial review of the Commiss@’s final decisiomequiring
recoupment of overpayment of Title Il disability benefits. ECF No.Rlaintiff
raises the following issues for this Court’s review:
1. WhetherPlaintiff’'s due process rights were violated;
2. Whetherthe ALJ properlydeterminecan overpayment occurreand
3. Whether the ALJ properly determined the amount of the assessed
overpaymet.
SeeECFNo. 15 at 2.
DISCUSSION

Both Plaintiff and Defendant request the case be remandedSodie

Security Administration (SSA) with instructions. ECF No. 20 at 3; ECF No. 19 at

1 (“judgment should go to the Plaintiff in this matter, with a remand ordereer
sentence four of 42 U.S.C. § 405(g), for further proceedingddwever, the
parties did not submit a joint stipulation for remand as they disagree on what
instructions should be given to the SSA on remand.

Defendantasks theCourtto reverse aly the ALJ’s calculation of the
amount of the overpayment and remand the case soléiyefmalculatiorof the

overpayment as indicated by the current record.” ECF No. 19@éfandant

contends the amount of the overpayment should be recalculated as the sum of

ORDER- 7
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benefits paid for September 2009 through May 2@istead of July 2009 to Jun
2011) as the parties do not dispute tR&intiff's earnings exceeded the
substantial gainful activity level in September 2009; ECF No. 15 at 11.
Plaintiff would prefer the Court remand the case wautthlimitation and with
far more detailed instructiong hough Plaintiff does not explicitly dispute the
finding that she was not “without fault” for receiving the overpayment, the iss
waiver is preconditioned on the ALJ’s first evidentidsterminatiorthat an
overpayment exists from July 2009 to June 2@1Hich Plaintiff contestsSeeTr.
317 (ALJ commenting that “you know, of course, the underlying issue, you K
Is . . . certainly before me . . ).”Specifically,Plaintiff asks the Court to also
order the Appeals Council to remand the case to the ALJ with instructions tg
(1) [v]erify and document any notices that Plaintiff received regarding
work activity in 2009; (2) [v]erify and document that Plaintiff's extendeg
period of eligibility had run prior to 2009; (3) [rleconsider whether
Plaintiff's work activity in 2009 warranted discontinuation of her benefi

and (4) [i]f so, explain in detail how any overpayment was calculated
(accounting for the December 2012 Notic€r. 209) and account for any

and all money withheld for payment of the overpayment and refund any

money already withheld that exceeds the overpayment; or (5) [i]f not,

e

sue of

now,

<

ner
)

[S;

account for and refund any and all money withheld toward payment ofj the

alleged overpayment.”

ECF No. 15 at 2.

Plaintiff's contends theecordrequires more development. For example,

Plaintiff notesthere is no montry month accounting of amounts paid oo

withheld from)Plaintiff andno explanation for thdiscrepancies in the calculatipn
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of the overpayment in the June 2011 and December 2012 ndi€G&sNo. 15 at
8; ECF No. 20 at 2 3Furthermoreat the hearinghe ALJorally advised that she
was going to “have this case evaluated by a technical ex{faintl then, at that
point...issue a decisighyet as Plaintiff notes, the record contains no
documentation of such review. ECF No. 15 at 10.

The Court will not issue any of the instructions requested by the partie

part of the agreedpon remand Simply put, the Commissioner and the SSA a

S as

re in

the best position, on remand, to determine what course of action is necessary to

comply with the dictates of the governing regulations, statutes, constitutionaJI

provisions and case lawPlaintiff's proposednstructions do not propose anyth
that is not already required illustrating substantial evidence of an overpayme
Sege.g.,Walker v. Colvin2014 WL 5462425 (N.D. Cal. Oct. 27, 2014)
(unpublished) (finding substantial evidence supported thesAlekision the
claimant was overpaid where the ALJ considered a “detailed and comprehe
explanation of the overpayment and how it was calculated, including a clear,
identification of the months in which Plaintiff worked, whom he worked for, h
the SSAcalculated his monthly earnings to arrive at the conclusion that he e
in substantial work, and the amount in benefits that he was paid during that
For that reason, the Court finds that the parties’ proposgdictions are

duplicative andinnecessary.

ORDER- 9

ing

nt

nsive

ow

ngaged

time.”).




10

11

12

13

14

15

16

17

18

18

20

Thus, the Court will simply order that the matter be remanded for furth

er

proceedings and for th&l_J to issue a new decision consistent with all applicable

rules and regulations as interpreted in reletdinth Circuit case law. The Cour
need not consider the Plaintiff's remaining contentions.
CONCLUSION
After considering the file and proposed ordér|S HEREBY ORDERED:
1. Plaintiff's Motion for Summary JudgmemCF No. 15is GRANTED.

2. Defendant’s Motion for Summary Judgmda€F No. B, is DENIED.

3. The aboveaptioned case IREVERSED and REMANDED to the

Commissioner of Social Security for further administrative proceedings and
decision pursuant to sentence four of 42 U.S.C. 8§ 405(g).

The District Court Executive directed to file this Order, enter

JUDGMENT FOR THE PLAINTIFF , provide copies to counsel, and CLOSE

THE FILE.
DATED April 3, 2018
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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