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JASON F,

SECURITY,

bmmissioner of Social Security

Plaintiff, ORDER GRANTING
DEFENDANTS MOTION FOR
V. SUMMARY JUDGMENT
COMMISSIONEROF SOCIAL
Defendant.

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jun 15, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

No. 2:17-CV-00228JTR

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 22, 23 AttorneyCathy M. Helmamrepresentdason F(Plaintiff); Special
Assistant United States AttorndystinL. Martin represents the Commissioner of
Social Security (Defendant)he parties have consented to proceed before a

Plaintiff filed applicatiors for Supplemental Security Income (S&hd
Disability Insurance Benefit®IB) on December 3, 2013 r. 144-45, alleging
disability since July 15, 2009r. 310, 312 due toa ruptured disc, anxiety, and
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magistrate judgeECF No.4. After reviewing the administrative record and briefs
filed by the parties, th€ourt GRANTS Defendans Motion for Summary
Judgment an®@ENIES Plaintiff's Motion for Summary Judgment.
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mental problemsTr. 391 The applicatios weredenied initially and upon
reconsiderationTr. 20407, 20912. Administrative Law Judge (ALJWarie
Palachukhelda hearing onJanuary 21, 201é8nd heard testimony from Plaintiff
psychological expert Nancy Lynn Winfrey, Ph.D., medical exfltan N. Levine,
M.D., and vocational expeBRaniel McKinney Tr. 47-95. The ALJ issue@n
unfavorabledecision or~ebruary 17, 2016Tr. 23-37. The Appeals Council
denied review oi\pril 27, 2017 Tr. 1-6. The ALJ'sFebruary 17, 2018ecision
became the fial decision of the Commissioner, which is appealable to the distrig
court pursuant td2 U.S.C. 88 405(g), 1383(cPPlaintiff filed this action for
judicial review onJune 20, 20L7ECF N. 1, 7.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of tiparties They are only briefly summarized
here

Plaintiff was31years old at the alleged date of onsit 31Q His highest
level of education was thienth grade Tr. 392 645 Hereported hisvork history
ascashier, cook, customer service representative, security guard, and test driv
Tr. 392, 398 Plaintiff reportedhat hestopped working oseptember 15, 2012
due tohis conditions Tr. 391

STANDARD OF REVIEW

The ALJ is responsible for determining credibilitgsolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews thé\LJ’'s determinations of law de novo,
deferringto a reasonabliaterpretation of thastatutes McNatt v. Afel, 201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is dedd as
being more than a mere scintilla, but less than a preponderaned 1098 Put
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another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequate to support a conclusikichardson v. Peralgg02
U.S. 389, 401 (1971) If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d at 1097

If substantial evidenceupportghe administrative findings, or if conflicting
evidence suppasta finding of either disability or nedisability, the ALJs
determination is conclusiveSprague v. Bowe812 F.2d 1226, 12230 (9th Cir.
1987) Nevertheless, a decision supportedsbistantial evidence wilbe set aside
if the proper legal standards were not applied in weighing the evidence and m3
the decision Brawner v. Secretary of Health and Human Servié89 F.2d 432,
433 (9th Cir. 1988).

SEQUENTIAL EVALUATION PROCESS

The Canmissioner has established a fstep sequential evaluation process
for determining whether a person is disabl@® C.F.R. § 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137, 14@2 (1987) In steps one
through four, the burden of proof tesiponthe claimant to establish a prima facie
case of entitlement to disability benefitBacketf 180 F.3d at 10989. This
burden is met ondhe claimantestabliskesthatphysical or mental impairment
preventhim from engaging irhis previous occupations20 C.F.R. 88
404.1520(a)(4), 416.920(a)(4If theclaimant cannot dhis past relevant work,

nind

king

the ALJ proceeds to step five, and the burden shifts to the Commissioner to show

that (1) the claimant can make an adjustment to other w&odk(9 specific jobs
which the claimant can perforraxist in the national economatson v. Comm’r
of Soc.Sec. Admin.359 F.3d 1190, 11934 (9th Cir.2004) If theclaimant

cannot make an adjustment to other work in the national economy, a finding of
“disabled is made 20 C.F.R. 88 404.1520(a)(#)(416.920(a)(4))).
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ADMINISTRATIVE DECISION

OnFebruary 17, 2016he ALJissued a decision finding Plaintiff was not
disabled as defined in the Social Security.Act

At step one, the ALJ found Plairftliad not engaged in substantial gainful
activity since July 15, 200&e alleged date of onsetr. 25,

At step twothe ALJdeterminedPlaintiff had thefollowing severe
impairments:chronic back pain secondary to multilevel degenerativedisease;
morbid obesity; major depressive disorder; and generalized anxiety disorder
26.

At step three, the ALJ found Plaintdfd not have an impairment or
conmbination of impairments that met medicallyequaédthe severity obne of
the lised impairmentsTr. 26.

At step four, he ALJ assessdelaintiff's residual function capaciignd
determined heould perform a range ¢ight work with the following limitations:

the claimant is limited to lifting/carrying a maximum of 15 pounds and
standing/walking limited to 30 minutes at a time for a total of five hours
per day (requiring the ability to alternate sitting/stagdah 30 minute
intervals) Theclaimant is limited to occasional postural activities with
the exception of no climbing dadders, ropes and scaffolds; avoid
concentrated exposure to extreme cold and all exposure to hazards such
as dangerous moving machineryglamprotected heights'he claimant

is able to maintain attention/concentration for4waur intervals during

a regilar 4Ghourworkweek; no production rate (fagaced assembly
type work); no high pressure/confrontation type job (e.g., customer
service/disputes, collection, etc.); no crowds; only occasional
interadion with coworkers/supervisars

Tr. 28. The ALJ identified Plaintiff's past relevant woalsstore cashier, laborer
stores, electronics tester, cook helper, hand packagecustmmerserviceclerk
(CST)and oncludedhat Plaintiff wasnotable to perfornthis past relevant work
Tr. 35.
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At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience andesidual functional capacity, and based on the testimony of
the vocational expert, there were other jobs that exist in significant numbees in
national economy Plaintiff could perform, including the jobs of bagger, garment
sorter, and table workeiTr. 36. The ALJconcluded Plaintiff was not under a
disability within the meaning of the Social Security Act at any time from July 15
2008 throughthe date of the ALJ’s decisiofr. 37.

ISSUES

The question presented is whether substantial evidence supports the AL,
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALJ erred by (1) failing to properly weigh the
opinion evidence(2) failing to properly address Plaintiff's symptom statements
and (3) failing to make a proper step five determination

DISCUSSION
1. Opinion Evidence

Plaintiff argueghatthe ALJ failed to properly consider and weigh the
opiniors expressed bWilliam M. ShanksM.D., Benjamin W. Simpson, M.D.,
Wilfred MadarangM.D., MahlonDalley, Ph.D.,FrankRosekransPh.D,, Jay M.
Toews Ed.D.,Nancy Lynn Winfrey, Ph.D., Allan N. Levine, M.and Helen
Franklin ECF No.14 at22 at 1220.

In weighing medical source opinions, the ALJ should distinguish betweer

three different types of physicians: (1) treating physicians, who actually treat the

claimant; (2) examining physicians, who examine but do not treat the claimant;
and, (3)nonexamining physicians who neither treat nor examine the claimant
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995)he ALJ should give more
weight to the opiniomf a treating physician than to the opinion of an examining
physician Orn v. Astrue495 F.3d 625, 631 (9th Cir. 2007)ikewise, the ALJ
should give more weight to the opinion of an examining physician than to the
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opinion of a nonexamining physiciaid.

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 199M/hen a treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” for rejecting the opinidarray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)ikewise, when an examining
physician’s opinion is not contradicted by another physician, the ALJ may rejeg
the opinion only for “clear and convincing” reasons, and when an examining
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” to reject {hiaion. Lester 81 F.3d
at 83031.

The specific and legitimate standard can be met by the ALJ setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating her interpretation thereof, and making findingsagallanesv. Bowen 881
F.2d 747, 751 (9th Cir. 1989Yhe ALJ is required to do more than offer her
conclusions, she “must set forth [her] interpretations and explain why they, rath
than the doctors’, are correctEmbrey v. Bower849 F.2d 418, 42422 (9th Ci.
1988).

A.  William M. Shanks, M.D.

On July 12, 2012, Dr. Shanks completeceaamination of Plaintiff at the
request oftie Washington Department of Social and Health Services (D&htiS)
diagnosed Plaintiff with widespread degenerative disk disgfadbe lumbar sme

with facet joint arthritis and a history of left lateral disc herniation at the LS level,

status posop discectomy at this levellr. 58285. Dr. Shaks completed his
evaluation with the following statement:

Hehas no training in a sedentary level occupation, except for that which
he did ina call center several years adte would not be able to return
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to the heavietypes of work he has done in the pase therefore does
not appear capable employment at this point.

Tr. 585 Healsocompleted a form for DSH&piningthat Plaintiff could sit for
mostof the daycould lift amaximumof ten poundsand could frequently liftwo
pounds Tr. 58081. The ALJ gave the opinion “little weight” fdhreereasons:

(1) it was a DSHS evaluation, (2) Dr. Shanks is not a vocational expert, but his
opinion contained vocational matters, and (3) it was inconsistent with the
assessments of Dr. Levine, Dr. Madarang, and the State agency medical
consultants Tr. 33-34.

The ALJ’s first reason for rejecting the opinion, that it was a DSHS
evaluation, is not legally sufficienThe ALJstated that as a preliminary matter,
she “assigns less weight to DSHS evaluations because DSHS uses different
regulations to determine an applicant’s eligibility for benefits, and the evaluatio
conducted for DSHS are largely based on the claimantsegsdirted symptoms
and complaints while the claimant is not fully credible in this case.” TrTB%
is legally insufficient fotwo reasons: First, while the ALJ is accurate D&HS
uses differentulesto establish eligibility for benefitsheis not required to adopt
this agency’s conclusior20 C.F.R. 88 404.1527(d), 416.927(¢jowever,sheis
required to consider the underlying medical opirilwatthe agency’sconclusion is
based upon20 C.F.R88 404.1527(c), 416.927(cAlthoughthe two agencies’
rules maybe different, it is not always apparent that feelifferencesaffect a
particdar physicians report without further analysis byettALJ. There may be
situations where less weight should be assigned to a DSHS medical opinion b4
on the differences itherules, but substantial evidence does not support that
finding here Dr. Shanls’ opinion addressed discrete functional abilities that are
separate from the agency’s conclusions: Plaintiff could sit for most the day, cot
lift a maximum of ten pounds, and could frequently lift two pounids 580 The
different regulations sl by the different agencies have no effect on the functior
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limitations opined Therefore, his is not aspecific and legitimatesason for
rejecting DSHS medical reports

Secondthe blanket conclusion that DSHS evaluations are largely based ¢
clamant’s selfreported symptomss not consistent with Ninth Circutase law
A doctor’s opinion may be discounted if it relies on a claimant’s unreliable self
report Bayliss v. Barnhart427 F.3d 1211, 1217 (9th Cir. 2005ymmasetti v.
Astrue 533F.3d 1035, 1041 (9th Cir. 2008But the ALJ must provide the basis
for her conclusion that the opinion was more heavily base@ claimant’s self
reportsthan the medical evidenc&hanim v. Colvin763 F.3d 1154, 1162 (9th
Cir. 2014) Here, the facthat an opinion was penned at the request of an agenc
not a sufficient basis for the ALJ’s conclusion that the opinion was based on
Plaintiff's selfreports undeGhanim Therefore, the mere fact that the opinion
was part of Plaintiff's application for DSHS benefits is not a specific and
legitimate reason to reject it.

Thesecond reason foejecting Dr. Shanks’ opinigithat he opined on
vocational matter without expertise in that aieanot a specific or legitimate
reason to reject the opinio he statement at the end of Dr. Shanks’ evaluation,
addressing Plaintiff's past work afidding that Plaintiff did not appear capable of
work, Tr. 585, does address vocational issues and the ultimate issue of disabil
Whether or not a claimant is disabled is an issue reserved for the ALJ and is,
therefore, not a medical opinion and not due any special signific20c€.F.R. 88
404.1527(d); 416.927(dWhile Dr. Shanksconclusory statement at the end of
his evaluation may address vocational issues and the ultimate issue of disabilit
does not negates functional opinion contained on the DSHS fomamich
addressd Plaintiff's ability to standand lift. Tr. 58Q Therefore, this is not a
legally sufficient reason to reject the functional portion of Dr. Shamhsiion.

The ALJ’s third reason for rejecting Dr. Shanks’ opinion, that it is
inconsistent with the assessments of Dr. Levine, Dr. Madarang, and the State
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agency consultantajeetsthe specific and legitimate standarin ALJ may reject
an opinion because it conflicts with another physician’s examinaBatson 359
F.3d at 1195 Dr. Levine was the medical expert who testified at Plairgiff’
hearing Tr. 51-66. He ard the State agency medical consultamesconsidered
nonexamining opinions“The opinion of a nonexamining physician cannot by
itself constitute substantial evidence that justifies the rejection of the opinion of
either an examining physician or a treating physicidrester 81 F.3d at 831
citing Pitzer v. Sullivan908 F.2d 502506 n4 (9th Cir. 1990) However, the ALJ
also found that Dr. Shanks’ opinion was inconsistent with thBr oiadarang

Tr. 34. Dr. Madarangvas an examining physiciavho provided & opinion
limiting Plaintiff to light work Tr. 552-56. Therefore the ALJ did not rely on the
opiniors of nonexamining physicians alone in rejecting Dr. Shanks’ opindan
such, this third reason meets the specific and legitimate standard.

B. Benjamin W. Simpson, M.D.

On November 25, 2015, Dr. Simpson completededial source statement
opining tha Plaintiff couldfrequently lift up to ten pounds, occasionally lift and/or
carry eleven to twenty pound3r. 815 Plaintiff could sit at one time for eight
hours, stand at one time for two hours, and walk at one time for three Aours
816. Plaintiff could bilaterally reach overhead and push/pull occasionally and
reach and finger continuouslyfr. 817 Plaintiff could continuously operate foot
controls bilaterally Id. He could occasionally climb stairs, rasppadders, or
scaffolds and was precluded from stooping, kneeling, crouching, and crawiing
818 His exposured unprotected heights was lit®edto occasonal andall
remaning environmentatonsiderationsverewithout limitations Tr. 819 Dr.
Simpsonstated that these limitations have lasted or will last for twelve consecut
months Tr. 820 The ALJgave “some weight” to the lift/carry limitations opined
by Dr. Simpson and “little weight” to the remainder of the opinién 34. The
ALJ supportedthe weight provideavith two reasons: (1) thereas no evidence to
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support any right upper extremiiynitationsand (2) the opinion was inconsistent
with that of Dr. Levine and Dr. Madarangr. 35.

The ALJ’s first reasonthat there were nabjective findings to support gn
ongoing rightupper extremity limitations, meets tepecific and legitimate
standard Plaintiff concedes that the right sided limitations are unsupported, but
argues that this only affects the reliability of Dr. Simpsavpinion as to the
limitations on Plaintiff’s right side ECF No. 22 at 16 The Court disagreesihe
fact that a source would opine limitations that are unsupported by the record af
his own treatment notes calls the reliability of the entire opimtonquestion See
Batson 359 F.3d at 1195 (inconsistency with the majority of the objective
evidence is a@pecificand legitimatgeason for rejecting an opinion).

The ALJ’s second reason for assigning Dr. Simpson’s opinion less weigh
that it was incasistent with the opinions of Dr. Levine and Dr. Madarang, meets
the specific and legitimate standawis discussed above, an opinion’s
inconsistency with other opinions the record is a legally sufficient reason to
rejectit. Furthermore, Plaintiff only challenges this reason by asserting that the
opinions of nonexamining providers do not constitute substantial evidence in
rejecting the opinion of examining providefSCF No. 22 at 14iting Lester 81
F.3d at 831 However,Dr. Madarang was an examng provider Therefore,
Plaintiff's reliance orLesteris misplaced.

The ALJ did not error in his treatment of Dr. Simpson’s opinion.

C. Wilfred Madarang, M.D.

Dr. Madarang examined Plaintiff drebruary27, 2013 and completed an
evaluation form foDSHS Tr. 53941, 55256. He diagnosed Plaintiff with disc
degeneration in the lumbar spine, chronic knee pain, and arthralgia of the.left I
Tr. 553 He limited Plaintiff to light work and estimated that this limitation would
persist with availablenedical treatment for six to nine month&r. 541, 554 The
ALJ gave the opinion “significant weight,” stating that Dr. Madarang had the

ORDER GRANTINGDEFENDANTS MOTION .. . .- 10
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opportunity to exanme Plaintiff, that his opinion veawell supported by the
objective medical evidence, and that the opinion was consistent with the testim
of Dr. Levine Tr. 33.

Plaintiff challenges the ALJ’s determination giviogntrolling weight to Dr.
Madarang’s opinionECF No. 22 at 1-18 He argues that the ALJ was
inconsistent: Firsthe ALJrejecedother opinionsn the recorecause they were
generated in the pursuit BISHS benefitsyetsheaccepted Dr. Madarang’s
opinion, which was also generated in the pursuit of DSHS bensditend the
ALJ rejected other examining physicians’ opinidi@zause they were only
examining physiciangjet sheaccepted Dr. Madarang'’s opinion citing his status &
anexamining physicianld. The ALJis not required t@rovide “sufficient
reasons” foraccording weight to a medical professional, rather the Court review,
whether the ALJ has providdegally sufficient reasons foejectingevidence See
Ramirez v. Shalala88 F.3d 1449, 1453 (9th Cir. 1993Accordingly, Plaintiff's
argument with respetd Dr. Madarang’s opiniors without merit

D. Mahlon Dalley, Ph.D.

OnMarch 25, 2013, Dr. Dalley completed a psychological evaluation of
Plaintiff at therequest of DSHSTr. 53237. He diagnosed Plaintiff witmajor
depressive disorder, recurrent and generalized anxiety disdndéi33 He
opined that Plaintiff had a severe limitation inethbasic workactivitiesand a
marked limitation in twadditionalbasic workactivities Tr. 534 The ALJ gave
Dr. Dalley’s opinion “little weight“for four reasons: (1) it was a DSHS evaluation
(2) it was a checkhe-box form, (3) it was inconsistent with the record, and (4) it
was inconsistent with the opinions of Dr. Winfy&r. Toews and the State
agency medical consultant$r. 34.

The ALJ’s first reason for rejecting the opinion, that it was a DSHS
evaluation, fails to meet the specific and legitimate standénd ALJ found that
DSHS evaluations are assigned less weight because DSHS uses different
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regulations, the evaluations are largely basethe claimant’s selfeported
symptoms, and claimants have an incentive to overstate symptoms and compl
Tr. 34. The ALJ’s firsttwo of these three assumptions regarding DSHS
evaluations, that they are premised on different regulations and dratesl
claimant’s selreports, were the same blankeasons for rejecting Dr. Shasik
opinion, and are not specific and legitima&ee supraThe third assumption the
ALJ made about DSHS opinions, tltddimantshave an incentive to overstate thei
limitations for the receipt of benefits, is not supported by substantial evidénce
Dalley specifically stated that Plaintiff's “motivation appeared appropriate and t
test results are believed to be a good indication of his current cognitive and
psychdogical functioning.” Tr. 535 Dr. Dalley administered the Minnesota
Multiphasic Personality Inventory (MMR) and concluded that the validity
indicators suggested that Plaintiff's profile was valia. 537 Therefore, any
finding that Plaintiff wasnisrepresenting the severity of his impairments for the
receipt of benefits during Dr. Dalley’s evaluation is not supported by the record
The fact that Dr. Dalley’s evaluation was a DSHS evaluation is not a legally
sufficient reason to rejedt

The ALJ’s second reason for rejecting Dr. Dalley’s opinion, that it was
contained on a chegke-box form does not meet the specific and legitimate
standard The Ninth Circuithas expressed a preference for narrative opinions ov
opinions expressed on a chdble-box form See Murray722 F.2dat501
However, checkhe-box forms that do not stand alone, but are supported by
records should be “entitled to weight that an oth&e unsupported and
unexplained cheekox form would not merit.”"Garrisonv. Colvin 759 F.3d995,
1013(9th Cir. 2014) Here, there are not hundreds of pages of treatment record
support of Dr. Dalley’s cheethe-box form as there grein Garrison, however,
there is a mental status examination, a clinical interview, and psychological.teg
Tr. 53237. The ALJdid not findDr. Dalley’s reporinconsistent withis qgoinion.
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Therefore, the fact that the opinion was expressed on a-thebkx form is noa
sufficientreasorto reject it.

The ALJ’s third andourth reasons for rejecting the opinion, that it was
inconsistent with Plaintiff's reportdiroughout the recorand nconsistent with the
opinions of Dr. Winfrey, Dr. Toews, and the State agency medical consultants,
meet the gecific and legitimate standardn ALJ may reject an opinion because
it is inconsistent with other statemsahd assessmettf the claimant’s redical
condition Batson 359 F.3d at 1195The ALJ found that Plainti% ownreports
of mild mental health symptoms to other providers throughout the record were
inconsistent with the severity of impairments opined by Dr. Dalley 34. She
citedfive locations in the record in which Plaintiff reporietgbrovement in his
psychiatric symptomdlr. 59394, 682 a lack of symptoms, Tr. 678, Drepression
and AnxietyScales shoimg minimal symptoms, Tr. 67476 It is reasonable for
the ALJ to queson the reliability of Dr. Dalley’s evaluation considering Plaintiff
failed to consistently allege the level of severity of symptoms that Dr. Dalley
opined as present FurthermorePlaintiff does not challenge the ALJ’s finding that
his statements were inconsistent with Dr. Dall@yaluation See Carmickls.
Comm’r, Soc. Sec. Admjrh33 F.3dL155,1161 n.2(9th Cir. 2008 The Court
neednot addresgsues not specifically raised in briefing)

Plaintiff challengs the ALJ’s finding that the opiniong/ereinconsistent
with the opinions of Dr. Winfrey, Dr. Toews, and the State agency medical
consultants ECF No. 22 at 14However, Iis challenge only addresstse
opinion’sinconsisteny with nonexamining providerdd. Dr. Winfrey and the
State agery medical consultants are nonexamining provid@isintiff is accurate
thatthe opinion of a nonexamining physician cannot by itsetistitute substantial
evidence that justifies the rejection of the opinion of either an examining or
treating physicianECF No. 22 at 14iting Lester 81 F.3d at 831However, Dr.
Toews is an examining source, and the ALJ relied iy®opinionwhen rejecting
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Dr. Dalley’s opinion Therefore, the ALJ is naoelying on nonexamiimg sources
alone The ALJ has provided a legally sufficient reason to rejecDaliey’s
opinion.

E. Frank Rosekrans, Ph.D.

Dr. Rosekrans completed a psychological evaluation for DSHS on Januafy

20, 2014 Tr. 645-53. He diagnosed Plaintiff witihnajor depressive disorder,
single episode, mildnd generalized anxiety disorddir. 646 He opined that
Plaintiff had a marked limitation in four basic work activities and a moderate
limitation in two additional basic work activitiegr. 647. He stated that Plaintiff
would be impaired with available treatment for sixty montlas The ALJ gave
Dr. Rosekransopinion “little weight” forthreereasons: (1) it was a DSHS
opinion; (2) it was inconsistent with the medical records; and (3) it was
inconsistent with the assessments of Dr. Winfrey,Toews, and State agency
medical consultantsTr. 34.

The ALJ’s first reason for rejectiigr. Rosekrans’ opinion, that it was a
DSHS evaluation, fails to meet the specific and legitimate standées ALJ
assigned less weight because DSHS uses differgulations, the evaluations are
largely based on the claimant’s sedported symptoms, and claimants have an
incentive to overstate symptoms and complaints in DSHS evaluaiion34.
These three reasons are identical to those used to reject tlenaibr. Dalley,
and asdiscussed at length abgwaenot suficient to support the ALJ’s rejection
of the opinion See supraHere, like inthe case oDr. Dalley’s opinion, the
ALJ’s conclusion that Plaintiff was overstating his symptoms is not supported
substantial evidence because Dr. Rosekrans found he had a valid score on the
Personality Assessment Inventory. Tr. 646.

The ALJ’'ssecond and third reasons for rejecting Dr. Roseki@nision,
that it was inconsistent with the medical evideaad the opinions of Dr. Winfrey,
Dr. Toews, and State agency medical consultantdegally sufficient The ALJ
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relies onthe same reports of mild mental health symptoms relied upon in the
rejection of Dr. Dalley’s opinion and also cites to mild mestatus findings
throughout the recordTlr. 34. An ALJ may reject an opinion because it is
Inconsistent with the objective medical evidence, including other physicians’
examinations Batson 359 F.3d at 1195The ALJ relied on Dr. Madarang’s
observation that Plaintiff had “[n]Jo unusual anxiety or evidence of depression” :
the time of hid~ebruary27, 2013 evaluatianTr. 34 iting Tr. 540) The ALJ

also relied upon Dr. Madarang’s June 14, 2013 evaluatioimgthat Plaintiff

was “not anxious, and does not have suicidal ideation.” Trci8Ad Tr. 594)
However it appearshe ALJoverlookedrecords from theame daghowing that
Plaintiff had moderate depressive symptoms on the-BH@pression ScaleTr.

591 The ALJ also relied upon Dr. Madarang’s normal observations on June 27
2013, July 3, 2013, and September 13, 203 34 (iting Tr. 601, 608, 61
However, at Plaintiff's follow up with Shannon Dickens on June 27,2013
September 6, 2013, and September 27, 20&8ontinud to have moderatand
severescores on his PH®Q Depression Scaléelr. 604 609, 614 Plaintiff asserts
that the record supports Rosekransopinion. ECF No. 22 at 17The evidence

in the record is conflictingThe evidence cited by the ALJ supports her
determination, and the evidence cited by Plaintiff supports Dr. Rosekrans’ opin
If the evidence is susceptible to more than one rational interpretation, the court
may not substitute its judgment for that lo¢ tALJ Tacketf 180 F.3d at 1097
Therefore, the Court will not disturb the ALJ’s determination that the medical
evidence in the file did not support Dr. Rosekrans’ opinion.

Plaintiff also challenges th&LJ’s finding that the opinion was inconsistent
with thatof Dr. Winfrey, Dr. Toews, and the State agency medical consultants
ECF No. 22 at 14However, Iis challenge only addresses Dr. Rosekrans’
opinion’s inconsistency with nonexamining provideidere, Dr. Winfrey and the
State agency medical msultants are nonexamining provideRaintiff is correct
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thatthe opinion of a nonexamining physician cannot by itself constitute substan
evidence that justifies the rejection of the opinion of either an exanoning
treatingpsychologist ECF No. 22 at 14iting Lester 81 F.3d at 831However,

Dr. Toews is an examining source who the ALJ relied upon when rejecting Dr.
Rosekras’ opinion Seelr. 34. The ALJ did not relyon nonexamining sources
alone As suchthe ALJ has provided a legally sufficient reastmreject Dr.
Rosekransbpinion.

F. Jay M. Toews, Ed.D.

On February 27, 2014, Dr. Toews completed a consultative examination
Plaintiff at the request of the Disability Determination Serv(€d3S). Tr. 633
38. He diagnosedlaintiff with a mood disorder and an anxiety disorder. 637.

He also found that Plaintiff had probable dependent traitsin his summary, Dr.
Toews stated that Plaintiff “appears poorly motivated to consider employment ¢
employment training.”ld. He opined that Plaintiff functions in the low average t(
average range of intelligence, had no mood or affective barriers to employabilif
could remember mukstep instructions and detailed instructions, could have at
least superficial interactiongith coworkers and supervisors, and may have
moderate difficulties interacting with the general publat The ALJ gave this
opinion some weight, but gave controlling weight to the opinion of Dr. Winfrey
Tr. 33.

Plaintiff challengeshe weight the AL&ssigned t®r. Toews’ opinion
based on his credentialECF No. 22 al8-19. He argues that Dr. Toews is not
gualified to be gsychologicatonsultant under 20 C.F.R. § 404.1gl)6 Id. A
psychologicakonsultantiis a member of a team that makesadlity
determinations in a State agency (see § 404.1615), or who is a member of a tg
that makes disability determinations for us when we make disability
determinations ourselvés20 C.F.R. 8§ 404.1616(c)Disability determinationat
the initial and reconsideration levelsee made by a State agen8ee20 C.F.R88
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404.930(a) (reconsideration denials can be appealed to an4®41)503 (State
agencies make disability determinations for the Commissiof&grefore the
psychologcal consultants would have been Dan Donahue, Ph.D. and James Bz
Ph.D., who reviewed Plaintiff's file at the initial and reconsideration levels,
respectively Tr. 152, 163, 176, 188

Dr. Toews completed a consultative examination of Plaintiff atdheest
of the State agencylr. 633 “A consultative examination is a physical or mental
examination or test purchased for you at our request and expense from a treat
source or another medical soufc20 C.F.R.88404.1519416.919 Regulations
require that a consultative examiner be a “qualified medical source.” 20 C&.R
404.1519¢9416.919¢g Qualified is defined as licensed in thiate at the time of the
exam 20 C.F.R. 88 404.1503404.15199416.903a, 416.919cA medical
source is defined &=an individual who is licensed as a healthcare worker by a
State and working within the scope of practice permitted under State or Feders
law.” 20 C.F.R. 88 404.1502(d), 416.902(d)

Plaintiff’'s challengeof Dr. Toews’ opinion under 20 C.F.R. 8411616(d)
fails because Dr. Toews is mqmtesented aa psychological consultanDr. Toews
IS presented as a consultative examirfélaintiff did assert that “there [is] no
evidence that he possesses a doctorate @é@gpsychology or [is] listed iany
national register of heidl service providers in psychology.” ECFON22 at 18 As
a consultative examiner, Dr. Toews was required to be a “qualified medical
source.” However,Plaintiff failed to object to Dr. Toewsvaluation at the ALJ
hearing SeeTr. 49 (Plaintiff presented no objections to the exhibits being enters
into the record) Additionally, Plaintiff did not raise the issue in any of his briefing
before the ALJ or before the Appeals Coundit. 26064, 44758. Therefore,
Plaintiff waived any challeng® Dr. Toews’ status as a consultative examiner.
SeeMeanel v. Apfell72 F.3d 1111, 1115 (9th Cir. 1999) (When a claimant is
represented by counselaimants must raise all issues and evidence at their
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administrative hearings in aegdto preserve them on appepl.Thereforethe
Court will not disturb the weighhe ALJassigned to Dr. Toews’ opinion.

G. Nancy Lynn Winfrey, Ph.D. and Allan N. Levine, M.D.

Dr. Winfrey and Dr. Levine testified at Plaintiff's hearingr. 51-75. Each
provided a residudlinctionalcapacityopinion consistent with the ALJi®sidual
functional capacityletermination Id. The ALJ gave these opinions significant
weight becausBr. Winfrey and Dr. Levine had an awareness of all the medical
recordstheyhad knowledge of the Social Security disability programs, they we
specialists in their fields, and their opinions were well suppofed32-33.
Plaintiff challenges theveight provided to these opinioasserting that the ALJ
used boilerplate lguage whemssiging more weight to these opinion&ECF No.
22 at 19 There is no requirement that the ALJ provide “sufficient reasons” for
according weight to a medical professional, rather the Court reviews whether tl
ALJ has providd legally sufficient reasons foejectingevidence Garrison, 759
F.3dat102Q Plaintiff failed to show that the ALJ erred in weighithge opinions
of Dr. Shanks, Dr. Simpson, Dr. Dalley, and Dr. Rosekr&@ee supra.The Court
will not disturbthe weght provided to Dr. Winfrey’s and Dr. Levine’s opinions.

H. Helen Franklin

On January 20, 2016, Ms. Franklin, a Certified Peer Counselote a
letter addressinger friendship with Plaintiff and what she had witnessed regard
his impairments and symptoms$r. 445 The ALJ rejected the statements made i
the lettetbecauséVs. Franklindid not have a treating relationship with Plaintiff
and her statements warasupported by the objective medical evidente 35.

Ms. Franklin is a Certified Peer Counsehlvhichis not considered an
acceptable medical sourc8ee20 C.F.R. 88 404.1502(a), 416.902(&herefore,
she is considered an “other sourcAri ALJ is requiredo consider evidence from
“other sources,” 20 C.F.R. 88 404.1527&)6.27(f), “as to how an impairment
affects a claimant’s ability to workSprague 812 F.2d at 1232An ALJ must
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give “germane” reasons to discount evidence from “othercesuDodrill v.
Shalalg 12 F.3d 915919(9th Cir. 1993)

Plaintiff challenges the ALJ'sejection of Ms. Franklin’s statemeriig
asserting that[t}he ALJ provided no reason other than she did not believe
[Plaintiff].” ECF No. 22 at 20This assertinis inaccurate The ALJ provided
two reasons specific to Ms. Franklin’'s statermse(it) that Ms. Franklin did not
have a treating relationship with Plaintiff and (2) that the opinion was unsuppor
by the objective medical evidencér. 35 Plaintiff failed to challeng¢éhese
reasons ECF No. 22 at 20. As such, the Court is not required to address them
See Carmickle533 F.3d at 1161 n.2.

J. Harmless Errors

The ALJ providedat least one reason that meets the required stafodtard
rejectirg eachopinionfrom Dr. Shanks, Dr. Dalley, and Dr. Rosekrai$erefore,
any error resulting from these legally insufficient reasons would be harndess
Tommaset}i533 F.3cat 1038(an error is harmless when “it is clear from the
record that the ...error was inconsequential to the ultimate nondisability
determination”) The ALJ’s treatment of thepinion evidencelid not amount to
harmful error.

2. Plaintiff's Symptom Statements

Plaintiff contestghe ALJs determination that Plaintiff’'s symptom
statements were less than fully credidleCF No.22 at 3-12.

It is generallythe province of the ALJ to make determinatioegarding the
credibility of claimant’s statement#®\ndrews 53 F.3dat 1039 butthe ALJs
findings must be supported by specific cogent reastashad v. Sullivard03
F.2d 1229, 1231 (9th Cir. 1990)\bsent affirmative evidence of malingering, the
ALJ’s reasons for rejecting the claimantestimony must bespecific, clear and
convincing? Smolen vChater, 80 F.3d 123, 1281 (9th Cir. 1996);ester 81
F.3dat834. “General findings are insufficient: rather the ALJ must identify whg
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testimony is not credible and what evidence undermines the clagmant
complaints. Lester 81 F.3d at 834

The ALJ found Plaintiffs statements to bess tharfully credible
concerning thallegedintensity, persistence, and limiting effeofshis symptoms
Tr. 29. The ALJ reasoned that Plaintiff's statemewtseless tharfully credible
because (1they werenot supported bthe medical evidence, (#)ey were
inconsistent withis reportedactivities (3) they wee inconsistent with his
statementg4) therewasevidence of motivation for secondary gain, analigy
wereinconsistent with his noncompliance with treatment

1. Medical Evidence

The ALJ’sfirst reason for finding Plaintiff's symptom statemelass then
fully credible, thahisreported symptomgerenot supported by medical evidence
meets thespecific, clear, and convincirggandard

Although it cannot serve as the sodasorfor rejecting a claimang’
credibility, objective medical evidence ist@&levant factor in determining the
severity of the claimant’s pain and its disabling effeci2dllins v. Massanayi261
F.3d 853, 857 (8t Cir. 2001).

The ALJprovidedcitations to the record supportingrideterminatiorthat
Plaintiff's reported symptoms from physical and mental impairments were not
supported by the medical evidenck. 29-30 (Finding that a totality of the record
does ot support Plaintiff's statements regarding physical symptoms, including
imagng reports and physical examinations):3D(summarizing evidence that his
mental health impairments improved with medication and evaluations were witl
normal limits) Plaintiff argues that the ALJ ignored evidence supporting the
severity of his reported symptomECF No. 22 at 40. He citesto medical
records thatsuppot the severity of symptombke alleges, andsserts that the
evidence théLJ cited wereare merely'scattered episodes whdfaintiff] had
good days Id. Here,there is evidence to support the ALJ's determination that
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Plaintiff’'s statements regarding the intensity, persistence, and limiting effects o
his symptomsvereinconsistent with the medicavidence, and there is medical
evidenceo support Plaintiff's statements regarding the intensity, persistence, a
limiting effects of his symptomsThe ALJ'sinterpretatiorof the evidence is a
reasonableng and it is not the Court’s role to secegdess it.See Tackettl80
F.3d at 1097SpragueB812 F.2d at 1230

2. Reported Activities

The ALJ’s second reason for finding Plaintiff’'s symptom statenieass
thanfully credible, that Plaintiff'seported activitiesvereinconsistent with his
alleged limitationsmeets thespecific, clear, and convincirgjandard

A claimant’s daily activities magupportan adverse credibility finding {fL)
the claimant’s activities contradict his other testimony, or (2) cthignant is able
to spend a substantial part of his day engaged in pursuits involving performang
physical functions that are transferable to a work setti@yri, 495 F.3dat 639
(citing Fair v. Bowen885 F.2d697, 603(9th Cir. 1989). “The ALJ must make
‘specific findings relating to [the daily] activitieand their transferability to
conclude that a claimdistdaily activities warrant an adverse credibility
determination.”ld. (quotingBurch v. Barnhart400 F.3d 676, 681 (9th Cir
2005)) A claimant need not be “utterly incapacitated” to be eligible for benefits
Fair, 885 F.2d at 603.

The ALJfoundthat Plaintiff “described daily activities that are not limited
to the extent one would expect, given his complaints of disabling symptoms an
limitations.” Tr. 32 More specifically, the ALJ found that Plaintiff's “odd jobs”
and being paid “under the table” demonstrated he was more capable than alleg
Id. She found Plaintiff's reported severity of concentration and cognitive issues
was inconsistent with his reportedility to play card games on a daily basis, play|
video games, watch movies, and tinker with fixing computkts She found
Plaintiff's reported severity of back pain was inconsistent with his reported walk
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exercise, bike riding, and working at the Union Gospel Mission unloading
boxes/accepting donatianid.

Plaintiff argues that the ALJ failed to show transferability to work activity
under Orn. ECF No. 22 at 11The Court inOrn provided two ways to show that a
claimant’s activities undermine his symptom statements: (1) showing that a
claimant’s activities contradict his other testimony; or (2) showing that a
claimant’s activities are transferable to a work setting. 495 F.3d at 639. Here {
ALJ specifically found that Plaintiff's activities were inconsistent with his other
testimony. Tr. 32 (He “described daily activities that are not limited to the exter
one would expect, givensicomplaints of disabling symptoms and limitations.”).
Therefore, she was not required to make any findings as to the transferability
work activity.

Here, the ALJ provided citations to specific activities the Plaintiff reported

performing and found them inconsistent with portions of Plaintiff's testimony. T|r.

32. Therefore, this reason meets the specific, clear and convincing standard.
3. Inconsistent Statements

he

O

-

The ALJ’s third reason for finding Plaintiff's symptoms statements less thian

fully crediblewasthat Plaintiff made inconsistent statements to his providérs
30, 32.

The ALJ may consider “ordinary techniques of credibility evaluation, such
as the claimant’s reputation for lying, prior inconsistent statements . . . and othg
testimory by the claimanthat appears less than candi&imolen80 F.3d at 1284

Here, the ALJ found that Plaintiff's reports to DSHS examiners regarding
the severity of his symptoms were inconsistent with his reports to his treating
providers Tr. 30. Spedfically, the ALJ provided repeatekamplesf Plaintiff
reporting mild mental health symptoms, bl failed to state how these
statements were inconsistent witlaintiffs' presentations to DSH&aminers Id.
Thereforethese statement® not havehe specificity required taneet the
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specific, clear and convincing standard

Later in the decision, the ALJ found thaintiff’'s testimonythat he had not
worked at all since 2012r. 77, was inconsistent witetatements that he was
working at the back dock of the Union Gospel Mission accepting donations, Tr.
674, he was working the graveyard shift, 7.6, and that he was doing odd jobs
for a friend, Tr831 Tr. 32 This finding of inconsistent statemei specific
enough taneet the specific, clear and convincing standard

4.  Secondary Gain

The ALJ’s fourth reason for finding Plaintiff's symptoms statements
unreliable, hatPlaintiff wasmotived by secondary ga meets the specific, clear
and convinang standard

The Ninth Circuit has held that a claimant’s motivation and the issue of
secondargainmay be considered by an Alahenrejectingsymptom testimony
SeeTidwell v. Apfel 161 F.3d 599, 602 (9th Cir. 1998n Matney o/b/o Matney.
Sullivan the Ninth Cirait found that'set[tingJout specific findings which were
supported by the recorde.. . .[the claimant]’s testimony regarding his daily
activities, his demeanor and appearance at the hearing, as well as his well
documented motivatiombtain social security benefitsyas sufficiento
support a rejection of Plaintiff's symptom statemer®81 F.2d1016,1020(9th
Cir. 1992)

Here, the ALJ citedo four record whichreferenced motivation of
secondary gainlr. 3132 (1) On Marchl, 2014, Dr. Toews found that Plaintiff
“appears poorly motivated to consider employment or employment training.” T
637; (2)On September 25, 2014, Plaintiff initiated services at Frontier Behavior
Health(FBH) “because his attorney told him he needed to be seen at FBH in or
to get SSI.” Tr. 768; (3Pn October 22, 2014 Plaintiff reported to his provider th
he “doesn’t want to do anything (work) that my hurt my Social Security case.”
766; and4) On December 9, 2014, Plaintiff admitted to his provider at he “is
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avoiding doing volunteer work as he feels it may effect his SSI outcome758r.

The ALJ provided repeated examples of Plaift#fing motivatedby reasons
not related to improvement in higrfctional abilities Therefore, this reasaneets
the specific, clear and convincing standard.

5. Noncompliance with Treatment

The ALJ’s fifth reason for finding Plaintiff’'s symptom statements less thar
fully credible, that his alleged severity of symptoms wasnsistent with his
noncompliance with treatment, meets the specific, clear and convincing standg

Noncompliance with medical care or unexplained or inadequately explain]
reasons for failing to seek medical treatment casts doubt oimreants subjective
complaints 20 C.F.R. 88 404.1530, 416.93&3ir, 885 F.2dat 603; Macri v.

Chater, 93 F.3d 540, 544 (9th Cir. 1996) (finding the ALJ’s decision to reject the

claimant’s subjective pain testimony was supported by the fact that clairaant
not taking pain medication).

Here, the ALJound thatPlaintiff refused to attendocational rehabilitation
training and group therapyfr. 32 He canceled rofailed to show up for five of
his physical therapy appointmentsl. Plaintiff allegeshat he was not
noncompliant ECF No. 22 at 10. He asserts thaek@erienced a lapse in
treatmenbetween 2012 and 2013 due to financial constraints antdhabk a
break in mental health counseling in March 2015 to focus on his physical issue
Id. at 18311 However, the ALJ’s findings do not pertain to these periods and ar
not limited to his mental health treatmeiihe ALJfirst referencd an October
2014 treatment note in which Plaintiff missed group therapy, referred to as “clal

because he fell asleep ahat he plannedn missing another class because it was

his birthday and he wagingto have lunch with his brotheifr. 766 The
counselor stated th&faintiff was “reluctant to attend classes since he does not
believe they will be helpful to him.1d. She alssuggested he attend vocational
rehabilitation to see if any employment would be availadote Plaintiff “stated
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that ke tried this ‘a long time ago’ but that he ‘doesn’t want to do anything (work
that would hurt my Social Security caseld. The ALJ’s second citation to the
record address Plaintiff's noncompliance with physical therapy in May and Jun
of 2013 Tr.32. An August 2013 Discharge Summary states the following:

Jason attended 6 appointments and cancellggladfno showed for 5
appointments He did work hard during the appointments he attended
He cancelled or no showed for his last 3 appointmeftshe time of

his last scheduled appointment on 7/16/13, he stated he would call us
to schedule further appointment&/e have not heard from him, he will

be considered discharged at this time.

Tr. 587 Plaintiff's explanation for hisapsein treatment from 2@to 2013 and
again in 2015ails to account for the ALJ’s findings that he failed to follow the
recommendations of his counselor in October of 2014 and his failure to comple
physical therapy in May and June of 20The evidence the ALdted supports
her conclusion that Plaintiff was noncompliant with treatmerterefore, this
reason meets the specific, clear and convincing standard

In conclusionthe ALJprovidedenoughspecific, clear and convincing
reasons to support her determioatthat Plaintiff’'s symptoms statements wieres
than fully credible See Carmickles33 F.3d at 1163 (upholding an adverse
credibility finding where the ALJ provided four reasons to discredit the claimant
two of which were invalid)Batson 359 F.3d at 1197 (affirming a credibility
finding where one of several reasons was unsupported by the r&cmrdjiaseti
533 F.3dat 1038 (an error is harmless when ‘it is clear from the record that the
error was inconsequential to the ultimate nondisability determination”).
3. Step Five

Plaintiff asserts that the ALJ’s finding that he could perform light waak
contrary to the evidence, including the opinions of the treating and examining
sources ECF No. 22 at 2@1.

This step five argumeid premised on Plaintiff raising successful
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challenges to the ALJ’s treatment of the opinion evidence in the reEQ# No.
22 at 2021. The Court has declined to disturb the weitjiet ALJassgned the
opinionevidence See supraTherefore, Plainti’s step five challenge fails.
CONCLUSION

Having reviewed the record and the Ad_findings, the @urtfindsthe
ALJ’'s decision is supported by substantial evidencdraedfharmfullegal error
Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmefCF No. 23, is
GRANTED.

2. Plaintiff's Motion for Summary JudgmerCF No. 22, is DENIED.

The District Court Executive is directed to file this Order and provide a cg
to counsel for Plaintiff and Defendantudgment shall be entered foDefendant

and the file shall bELOSED.

DATED June 15, 2018
JOHN T. RODGERS

UNITED STATES MAGISTRATE JUDGE
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