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gmmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Oct 12, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JAMES W,
Plaintiff,
V.

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

NO: 2:17-CV-247-FVS

ORDERDENYING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT AND GRANTING
DEFENDANT S MOTION FOR
SUMMARY JUDGMENT

BEFORE THE COURTare the partiécrossmotions for summary

judgment. ECHNos.12, 13. This matter was submitted for consideration witho

oral argument. Plaiift is represented by attorney Dana C. MadsBefendant is

represented bgpecial Assistant United States Attorney Jeffrey E. Stafles.

Court, having reviewed the administrative record and the pabotiesing, is fully

informed. For the reasons discussed bel®mintiff s Motion,ECF No.12, is

deniedandDefendants Motion, ECF Nol13, isgranted
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JURISDICTION

Plaintiff James W (“Plaintiff”) filed for supplemental security income
(“SSrI') onApril 28, 2014, allegingn onset date of September 1, 2007. 24548,
274. Benefits were denied initially, Tr. 188, andupon reconsideration, Tr. 194
96. Plaintiff appeared at a hearing before an administrative law judge (ALJ) on
March 17, 2016 Tr.41-69. OnMarch 30,2016 the ALJ denied Plaintif§ claim
Tr. 21-33,andon May 10, 201,/the Appeals Council denied reviewr. 1-6. The
matter is now before thisdrt pursuant to 42 U.S.C.8383(c)(3).

BACKGROUND

The facts of the case are set forth in the administrative hearing and
transcripts, the AL3 decision, and the briefs of Plaintiff and the Commissioner,
and are therefore only summarized here.

Plaintiff was born in June 1962, and was 54 years old at the time of the
hearing. Tr. 47. He went to school through the tenth grade and later earned a
GED. Tr. 47,51. He also attended some college but did not graduate. Tr. 51,
testified that he has worked at “a lot of different jobs” over the years. Tr. 48. H

worked at a hotel, did landscaping, built pallets, served as a caregiver, and his

1In the interest of protecting Plaintif privacy, the Court will use Plaintiff first
name and last initial, and, subsequently, Plaistiifst name only, throughout this

decision.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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longest job was at a lumber mill. Tr.-88. His last job was working for
Goodwill in 2009. Tr. 49.

In 2004, Plaintiff had neck surgery. Tr. 51. He testified that his pain has
gotten worse. Tr. 51. He experiences severe pain in his neck, shoulders, and
his arms, and he has limited strength in his arms, particularly his right arm. Tr.
261. He gets migraines several times a week and they last for days-5bt. bi&
has had carpal tunnel surgery in the past which helped for a while, but now his
wrist twinges and he has sharp pain in his right hand. 15352

In February 2015, Plaintiff was assaulted. Tr. 57. He had a broken rib
which still causes problems. Tr. 57. He had counseling for stress, anxiety, an(
depression. Tr. 58. He also has a gastric problem which causes pain. Tr. 59.

STANDARD OF REVIEW

A district courts review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope mwawnder § 405(q) is
limited; the Commissioné&s decision will be disturbed “only if it is not supported
by substantial evidence or is based on legal erddill’v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevadeece that a
reasonable mind might accept as adequate to support a conclusioat1159
(quotation and citation omitted). Stated differently, substantial evidence equats
“more than a mere scintilla[,] but less than a preponderande(tjuotaton and

citation omitted). In determining whether the standard has been satisfied, a
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AND GRANTING DEFENDANT S MOTION FOR SUMMARY JUDGMENT-3

down

S to




10

11

12

13

14

15

16

17

18

18

20

21

reviewing court must consider the entire record as a whole rather than searchir
for supporting evidence in isolationd.

In reviewing a denial of benefits, a districtuzt may not substitute its
judgment for that of the Commissiondtdlund v. Massanay253 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in the record “is susceptible to more than
rational interpretation, [the court] must uphold the Afindings if they are
supported by inferences reasonably drawn from the rectMdlina v.Astrue,674
F.3d 1104, 1111 (9th Cir. 2012). Further, a district court “may not reverse an
ALJ’s decision on account of an error that is harmlekk.”An error is harndss
“where it is inconsequential to the [Als] ultimate nondisability determination.”
Id. at 1115 (quotation and citation omitted). The party appealing thes ALJ
decision generally bears the burden of establishing that it was haghaetseki v.
Sandes, 556 U.S. 396, 4620 (2009).

FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant must be “unable to

one

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous period of not less than t\
months.” 42 U.S.C. § 1382c(a)(3)(A). Second, the clairaamipairment must be

“of such severity that he is not only unable to do his previous work[,] but canno

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national @opn.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R. 8§
416.920(a)(4)()(v). At step one, the Commissioner considers the cldisamork

activity. 20 C.F.R. §8416.920(a)(4)(i). If the claimant is engaged in “substantial

of

gainful activity,” the Commissioner must find that the claimant is not disabled. RO

C.F.R. 8 416.920(b).
If the claimant is not engaged in substantial gainftivéyg, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of

claimants impairment. 20 C.F.R. § 416.920(a)(4)(ii). If the claimant suffers from

“any impairment or combination of impairments which significantly limits [his or

the

her] physical or mental ability to do basic work activities,” the analysis proceeds to

step three. 20 C.F.R. § 416.920(c). If the clainsmipairment does not satisfy
this severity threshold, however, the Commissioner must find that the claimant
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Commissioner compares the claisixanpairment to
severe impairments recognized by the Commissioner to be so severe as to pre
a person from engaging in substantial gainful agtivitO C.F.R. §

416.920(a)(4)(iii). If the impairment is as sevearemore severe than one of the

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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enumerated impairments, the Commissioner must find the claimant disabled a
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimar# impairment does not meet or exceed the
severity of the enumerated impairments, the Commissioner must pause to ass
the claimants “residual functional capacity.” Residual functional capacity (RFC
defined generally as the claimanability to perform physical and mental work
activities on a sustained basis despite his or her limitations, 20 C.F.R. §
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the cldsnan

RFC, the claimant is capable of performing work that he or she has performed |

the past (past relevant work). 20 C.F.R. § 416.920(a)(4)(iv). If the claimant is
capable of performing past relevant work, the Commissioner must find that the
claimant is notlisabled. 20 C.F.R. § 416.920(f). If the claimant is incapable of
performing such work, the analysis proceeds to step five.

At step five, the Commissioner considers whether, in view of the cldisnan
RFC, the claimant is capable of performing otherkworthe national economy.
20 C.F.R. 8§ 416.920(a)(4)(v). In making this determination, the Commissioner
must also consider vocational factors such as the cldisnage, education and
past work experience. 20 C.F.R. § 416.920(a)(4)fvhe claimant is capable of
adjusting to other work, the Commissioner must find that the claimant is not

disabled. 20 C.F.R. § 416.920(g)(1). If the claimant is not capable of adjusting

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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other work, analysis concludes with a finding that the claimant is disabled and
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of proof at steps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t
step five, the burden shifts toetiCommissioner to establish that (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20 C.F.R. § 416.960(8&an v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).

ALJ’S FINDIN GS

At step me, the ALJ found Plaintiff hasot engaged in substantial gainful
activity since April 28, 2104, the application date. Tr. 24 step two, the ALJ
found Plaintiff has the following severe impairments: degenerative disk diseasq
the cervcal spine status post fusion; cognitive disorder; anxiety disorder;
somatoform disorder; and personality disorder. Tr.Astep three, the ALJ
foundthat Plaintiff does not have an impairment or combination of impairments
thatmees or medically equals the severity of a listed impairment. TrThé
ALJ then found Plaintiff has the residual functional capacity to perform light wo
with the following additional limitations:

he has the ability to lift and/or carry 10 pounds occasionally (1/3 of the

work day) or 20 frequently (2/3 of the work day); unlimited ability to

sit; unlimited ability to stand and/or walk; unlimited ability to push or

pull (other than as stated for lift/carry); bilateral overhead reaching

limited to frequent; unlimited ability to balance, climb ramps or stairs;
frequently stoop (including bending at the waist), crouch (including

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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bending at the knees) or crawl; but no ladders, ropes or scaffolds;
unlimited visual and communicative abilities; unlimited ability to be
exposed to weess, humidity, noise, fumes, odors, dust, gases, and
poor ventilation; but should avoid concentrated exposure to extreme
cold, extreme heat, vibration, or hazards, such as heights; and should
avoid jobs that require constant turning of the neck eitheoteight.

He has the ability to perform simple werélated tasks and some more
detailed tasks; remember locations and wlik& procedures;
remember short and simple instructions; sustain an ordinary routine
without special supervision; maintain attande within a schedule and

be punctual within customary tolerances; complete a normaleayrk

and workweek without interruptions from psychologically based
symptoms; would work best with superficial public contact; work best
in proximity to, but not close cooperation with -aorkers and
supervisors; and has the ability to use public transportation, get rides
from others, or walk; and would work best in an environment with
practical hands on tasks as opposed to use of academic skills.

Tr. 26.

At step four the ALJ foundPlaintiff is unable to perform any past relevant
work. Tr. 31 After considering the testimony of a vocational expert and
Plaintiff's age, education, work experience, and residual functional capacity, th
ALJ found there are other jobsatirexist in significant numbers in the national
economy that Plaintiff can perform, such as production assembler, electronics
worker, or housekeeping cleaner. Tr. 32. Therefore, at step five, the ALJ
concluded that [Rintiff has not been under a disability, as defined irSibal
Security Act since April 28, 2014, the date the application was filed. Tr. 33.

I 11
I 11

1]
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ISSUES

Plaintiff seeks judicial review of the Commissiorsefinal decision denying

supplemental security income benefits under Title XVI of the Social Security Ac¢

ECF No. 12. Plaintiff raises the following issues for review:

1.  Whether the ALJ improperly discredited Plairigfsymptom claims;

and

2.  Whether the ALJ failed to properly consider the medical opinion

evidence.
ECF No. 12 at 9.

DISCUSSION

A.  Symptom Claims

Plaintiff contends the ALJ improperly rejected his symptom claims. ECF
No. 12 at 1613. An ALJ engages in a twstep analysis to determine whether a
claimants testimony regarding subjective pain or symptoms is credibliest, the
ALJ must determine whether there is objective medical evidence of an underly
impairment which could reasonably be expected to produce the pain or other
symptoms allegetl. Molina, 674 F.3d at 1112 (internal quotation marks omitted)
“The claimant is nirequired tashow that hempairment could reasonably be
expected to caesthe severity of the symptom she has alleged; she need only sl
that it could reasonably have caused some degree of the syfhplasgquez v.

Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal quotation marks omitted).

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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Second;[i]f the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimariestimony about the severity of
the symptoms if [the ALJ] givespecific, clear and ewincing reasoridor the
rejection’ Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (internal
citations and quotations omitted)General findings are insufficient; rather, the
ALJ must identify what testimony is not credible and what evidenderamnes
the claimants complaints. Id. (quotingLester v. Chater81 F.3d 821, 83#®th
Cir. 1995);see also Thomas v. Barnhg28 F.3d 947, 958 (9th Cir. 2002)T]he
ALJ must make a credibility determination with findings sufficiently specific to
permit the court to conclude that the ALJ did not arbitrarily discredit claimant
testimony’). “The clear and convincing [evidence] standard is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014)quotingMoore v. Comrr of Soc. Sec. Admy278 F.3d 920,
924 (9th Cir. 2002)).

In assessing a claimaatsymptom complaintshe ALJ may consideinter
alia, (1) the claimans reputation for truthfulness; (2) inconsistencies in the
claimants testimony or between his testimony and his conduct; (3) the clasgman
daily living activities; (4) the claimarg work record; and (5) testimony from
physicians or third parties concerning the nature, severity, and effect of the

claimants condition. Thomas 278 F.3d at 95&9.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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Here, the ALJ found Plaintif§ medically determinable impairments could
reasonably be expected to produce the symptoms alleged, but Pastatements
concerning the intensity, persistence, and limiting effects of these symptoms ai
not entirely credible. Tr. 27.

First, the ALJ found Plaintif6 activities do not indicate a complete inability
to work. Tr. 27.1t is reasonable for anlA to consider a claimaistactivities
which undermine claims of totally disabling pain in assessing a cldsnant
symptom complaintsSeeRollins v. Massanari261 F.3d 853, 857 (9th Cir. 2001)
However, it is weHestablished that a claimant need nadegtate in a dark room”
in order to be deemed eligible for benefi@ooper v. Bower815 F.2d 557, 561

(9th Cir. 1987). Notwithstanding, if a claimant is aldespend a substantial part

e

of theday engaged in pursuits involving the performance of physical functions that

aretransferable to a work setting, a specific finding as to this fact may be suffic
to discredit an allegation of disabling excess p&air v. Bowen885 F.2d 597,
603 (9th Cir. 1989). Furthermore, "[e]ven where [Plaitditfaily] activities
suggest some difficulty functioning, they may be grounds for discrediting the
claimants testimony to the extent that they contradict claims of a totally
debilitating impairment.”Molina, 674 F.3d at 1113.

The ALJ noted Plaintiff lives ahe and performs all his own activities of

daily living, as well as odd jobs such as shoveling snow, painting, and yard wor

Tr. 27, 381, 392, 4167, 467. Plaintiff reported he helps take care of his mother

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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does her yard work, and packed her belongings to move. Tr. 27, 415, 417, 441.

The ALJ observed that Plaintiff does quite a bit of walking, rides a bike, and
walked 20 minutes to an appointment. Tr. 27, 392, 393, 403, 484. The ALJ
reasonably found these activities undermine Plaistdflegations regarding
limited physical exertion. Tr. 27. Similarly, the ALJ noted Plaintiff alleges

limitations in his hands, but treatment notes in April and May 2014 indicated

Plaintiff denied numbness, tingling, weakness, or pain into his arms and hands|

27, 381, 383, 386.

Plaintiff suggests that detail about the “nature and extent” of the activities
mentioned was not adequately explored by the ALJ. ECF No. 12 at 11. Howe
it was reasonable for the ALJ to conclude that painting, yard work, andhgaxki
home for a move involve physical exertion inconsistent with Pldis@iegations
of a disabling cervical condition. This is a clear and convincing reason support
by substantial evidence.

Second, the ALfoundthe frequency of mental health treatment received i
not consistent with the mental health problems alleged. TA\&&re the
evidence suggests lack of mental health treatment is part of a clamaanital
health condition, it may be inappropriate to consider a claim#ntk of mental
health treatment as evidence of a lack of credibilBge Nguyen v. Chatelr00
F.3d 1462, 1465 (9th Cir. 1996). However, when there is no evidence suggest

failure to seek treatment is attributable to a memahkirment rather than personal

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT S MOTION FOR SUMMARY JUDGMENT-12
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preference, it is reasonable for the ALJ to conclude that the level or frequency
treatment is inconsistent with the level of complaiiglina, 674 F.3cat1113
14.

The ALJ noted Plaintiff received very little mental health treatment, which
included counseling at Frontier Behavioral Health from January to May and
August to November of 2015. Tr. 28, 483, 49398. A counseling note from
October 2015 indicates Plaintiff “talked about his health problems the entire

sesspn which is what he does.” Tr. 28, 496. He was discharged “as he does n

Df

ot

need mental health,” and Plaintiff agreed. Tr. 28, 496. Plaintiff contends he “hjad

as much counseling as his insurance would cover,” citing his testimony that
counseling ended bause it was a simonth program, and that he had exhausted
his insurance benefit. ECF No. 12 at 12 (citing T¥5BY. However, the record
supports the conclusion that counseling ended because Plaintiff had no menta
health problems to work oriThe ALJreasoned that if Plaintif mental health
issues did not motivate him to samkretreatment, or if he did not actually need
treatment, Plaintifs claims about his symptoms are undermined. Tr. 28. This |
reasonable conclusion based on substantideace in the record, and this is a
clear and convincing reason.

Third, the ALJ foundthe objective medical evidence does not support the
level of impairment claimed.” Tr. 27. An ALJ may not discredit a claihsgain

testimony and deny benefits solely because the degree of pain alleged is not

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT S MOTION FOR SUMMARY JUDGMENT~13
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supported by objective medical evidené®llins, 261 F.3dat857;Bunnell v.
Sullivan 947 F.2d 341, 3487 (9th Cir. 1991)Fair, 885 F.2cat601. However,

the medical evidence is a relevant factor in determining the severity of a claimg
pain and its disabling effect®olling 261 F.3d at 857; 20 C.F.R. § 416.929(c)(2)
(2011)? Minimal objective evidence is a factor which may be relipdn in
discrediting a claimaig testimony, although it may not be the only facteee
Burch v. Barnhart400 F.3d 676, 680 (9th Cir. 2009 laintiff contends the AL3
discussion of this factor is impermissibly vague. ECF No. 12 at 10. Defendant
does not address the reason, and the Court concludes that while the objective
medical evidence is a permissible consideration, thé Adidneral discussion of
the objective evidence is insufficient to constitute a clear and adngineason.
General findngs are an insufficient basis for a credibility findirtgolohan v.
Massanarj 246 F.3d 1195, 1208 (9th Cir. 200Notwithstanding, the ALJ gave

other legally sufficient reasons for finding PlainsfEymptom complaints less

2Some of the regulations cited in this decision were revised effédaven 2017,

E.g., Revisions to Rules Regarding the Evaluation of Medical Evidence, 18 Fed.

Reg. 5884January 18, 2017) (revising 20 C.F.R. 8 416.929). Since the revisio
were not effective at the time of the AkHecision, they does not apply to this
case. For revised regulations, the version effective at the time of the ALJ

decision is noted.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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than fully credible, so angrror is harmlessAs long as there is substantial
evidence supporting the Alsldecision and the error does not affect the ultimate
nondisability determination, the error is harmleSge Carmickle v. Comnof

Soc. Sec. Admin33 F.3d 1155, 1162 (9¢ir. 2008);Stout v. Comin of Soc.

Sec. Admin454 F.3d 1050, 1055 (9th Cir. 200Bgtson v. Comimof Soc. Sec.
Admin 359 F.3d 1190, 11997 (9th Cir. 2004).

Fourth, the ALJ found Plaintiff was able to work in spite of an impairment
which existed beire the alleged onset date. Tr. 28.assessing a claimasat
symptom complaints, the ALJ may rely on ordinary techniques of credibility
evaluation.Smolen v. ChateB80 F.3d 1273, 1284 (9th Cir. 1996). The ALJ note(
Plaintiff’s neck impairment existdzefore the alleged onset of disability in 2007.
Tr. 28. Plaintiff underwent cervical spine surgery in 2004, but engaged in
substantial gainful activity until 2007. Tr. 48, 260. Without citing any supportin
evidence in the record, Plaintiff contends the ALJ did not take into account that
“rigorous labor” Plaintiff did took a toll on his pestirgical condition, suggesting
his condition declined as a result of work. ECF No. 14 at 4. Although Plantiff
argument is not welupported, it is noted that the ALJ indicated she would
“presume an implied case of worsening” after a prior nondisability finding in 20
Tr. 21-22. Because of the ALJ’s finding that there is an implied case of worsen
after 2012this is not a clear and convincing reasopported by substantial

evidence. Notwithstanding, the ALJ cited other legally sufficient reasons for

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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finding Plaintiff s symptoms complaints unpersuasive, and any error is harmles
See Carmicld, 533 F.3cat1162

Lastly, Plaintiff contends that because the ALJ did not specifically discred
Plaintiff's allegations of headaches and fatigue, “[tlhese symptoms should
therefore be credited and included as severe impairments.” ECF No. 123t 12
At step two of the sequential process, the ALJ must determine whether Plaintif

suffers from a “severe” impairment, i.e., one that significantly limits his or her

physical or mental ability to do basic work activities. 20 C.F.R. § 416.920(c). T

show a severe impairment, the claimant must first provexiséence of medically
determinablghysical or mental impairment by providing medical evidence
consisting of signs, symptoms, and laboratory findings; the claismawn
statement of symptoms alone will not suffice. 20 C.F.R. § 41§18l)

First, it is noted that fatigue is a subjective symptom and is not itself an
impairment. See20 C.F.R. § 416.929(1§2011)(“Your symptoms, such as pain,
fatigue, shortness of breath, weakness, or nervousness, will not be found to aff
your ability to do basic work activities unless medical signs or laboratory finding
show that a medically determinable impairment(s) is present.”). With regard to
headaches, the ALJ found that migraine headaches are not a severe impairme
they cause minimal limitations ind&tiff’s ability to perform work activity. Tr.

24. Plaintiff cites his own complaints about headaches, but identifies no evidef

indicating they cause functional limitations. ECF No. 12 at3Zciting Tr. 321,

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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373, 40102, 478, 500). Based on thmd¢going, the AL'®5 consideration of
Plaintiff’'s allegations of fatigue and headaches was adequate.
B. Medical Opinion Evidence

Plaintiff contends the ALJ improperly rejected the medical opinions of W.
Scott Mabee, Ph.D., an examining psychologdistin Arnold, R.D., an examining
psychologistRobert R. Cornell, M.SC.V.E., a vocational specialigtnd John
Craw, M.D., a treating physician. ECF No. 12 at183

There are three types of physiciah@€) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
but who review the claimar#t file (honexamining or reviewing physiciaris).
Holohan 246 F.3cat 120102 (brackets omieéd). “Generally, a treating
physicians opinion carries more weight than an examining physijamd an
examining physiciars opinion carries more weight than a reviewing physisian

Id. “In addition, the regulations give more weight to opinions that are explaineq

than to those that are not, and to the opinions of specialists concerning matters

relating to their specialty over that of nonspecialistd. (citations omitted).
If a treating or examining physicianopinion is uncontradicted, an ALJ may

reject it only by offering clear and convincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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treating physician, if that opinion is brief, conclusory and inadequately supportg
by clinical findings’ Brayv. Comnir of Soc. Sec. Admin554 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation marks and brackets omitt&la treating or
examining doctds opinion is contradicted by another dottarpinion, an ALJ

may only reject it by providing specific and legitimate reasons that are supports
by substantial evidence Bayliss 427 F.3d at 1216 (citingester 81 F.3d aB30-

31 (9th Cir. 1995).

1.  W. Scott Mabee, Ph.D.

Dr. Mabee completed a DSHS Psychological/Psychiatric Evaluation form
January 2014. Tr. 4671. He diagnosed pain disorder associated with both
general medical condition and psychological factorsthgysia; and personality
disorder not otherwise specified with histrionic and passivity features. Tr. 468.
Dr. Mabee assessed marked limitatiahefined as “very significant limitation on

the ability to perform one or more basic work activiip,‘two functional areas:

(1) the ability to perform activities within a schedule, maintain regular attendanc

and be punctual within customary tolerances without special supenasia()
the ability to complete a normal work day and work week without inteomng
from psychologically based symptoms. Tr. 469. In addition, Dr. Mabee assesg
moderate limitations in five functional areas. Tr. 469. The ALJ gave little weig

to Dr. Mabeés assessment. Tr. 29.
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Because DrMabeés opinion was contradicted ltye opinion of Dr.
Bostwick, Tr. 41421,the ALJ was required to provide specific and legitimate
reasons for rejecting DMabeés opinion. Bayliss 427 F.3d at 1216.

First, the ALJ found Dr. Mabég opinion is not consistent with evidence
that Plaintiff had few mental complaints. Tr. 29. The consistency of a medical
opinion with the record as a whole is a relevant factor in evaluating a medical
opinion. Lingenfelter v. Astrueb04 F.3d 1028, 104@th Cir. 2007)0rn v.

Astrue 495 F.3d 625, 631 (9th Cir. 200 Blaintiff points to counseling records
indicating complaints of anxiety, stress, depression, lowestdfemn, and poor
motivation and concentration. ECF No. 12 at 14 (citing Tr. 415,441, 453,

455, 457, 459, 461, 442, 440, 451). However, the counselor who heard these
complaints found he is a “we[ll] adjusted guy and gets along with people so we
Tr. 27, 459. As notedupra Plaintiff s counselor discharged him from services
because he did not need them, and he agreed. Tr. 496. Plaintiff also complair
of depression, anxiety, and stress to Dr. Bostwick, who found no signs or
symptoms of depressive disorder and only a few mild limitations associated wit
stress and anxietylr. 29, 415, 420. Notably, Dr. Mabee did not document any
specificmental health complaints. Tr. 468. The ALJs finding is based on a
reasonable interpretation of the record, and this is a specific, legitimata reas

supported by substantial evidenc
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Second, the ALJ found Dr. Mabseopinion is internally inconsistent
because Dr. Mabee found Plainsfimental health status was almost normal. Tr.
29. An ALJ may reject opinions that are internally inconsistiigiyen 100 F.3d
at1464. An ALJ inot obliged to credit medical opinions that are unsupported [
the medical sourc¢e own datar contradicted by the opinions of other examining
medical sourcesTommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008)he
ALJ found that Dr. Mabés asessment of marked and moderate limitations is
inconsistent with his mental status exam findings which are largely normal. Tr.
Indeed, Plaintiffs mental status was within normal limits with regard to thought
process and content, orientation, pencgptmemory, and fund of knowledge. Tr.
470. Abstract thought had both normal and abnormal findings, but Dr. Mabee
concluded Plaintifs functioning in that area is low average to average. Tr. 470
Dr. Mabee found Plaintifé insight is reasonable, udgment is marginal. Tr.
471. Although Dr. Mabee indicated Plairffconcentration was not within
normal limits because he was not able to perform backward serial counting by
sevens from 100, the other measures of concentration on the mentabsiatus e
were noted to be within normal limits. Tr. 470. Thus, the ALJ reasonably
determined that a few partially abnormal mental status exam findings are not
consistent with Dr. Mabég assessment of marked limitation in the abilities to
perform activities within a schedule, maintain regular attendance, and be punct

and in the ability to complete a normal work day and work week. Tr. 29.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT S MOTION FOR SUMMARY JUDGMENT-20

29.

ual,



10

11

12

13

14

15

16

17

18

18

20

21

Plaintiff notes, “Dr. Mabee remarked on [Plairisifatypical speech, mood
and affect,” and contends the AkXonclusions regarding Dr. Mabseeport is
erroneous. ECF No. 12 at 14. However, Dr. Mabee observed only that P&aintif
speech is “generally adequate,” Plaintiff reported he was “stressed,” and his af

was “edgy.” Tr. 470. The ALJ reasonably found these observations in the me

status exam do not support the marked and moderate limitations assessed. Ti.

This is a specific, legitimate reason supported by substantial evidence.
The ALJ also gave four additional reasons for generally disregar@ftsD
psychological evaluations: (1) they are largely based on the clamsatfreport;

(2); they were conducted for the purpose of determining the cldsraigibility

for state assistance which give the claimant an incentive to overstate his sympt

(3) they were made on a cheloix form with few objective findings; and (4) the
definitions of limitations on the DSHS form differ from the definitions in the
Social Security regulations. Tr. 30. Defendant concedes thes Alistussion of

these reasordid not pertain to the opinions of Dr. Mabee or Dr. Arnold (discuss

infra), so they are not specific, legitimate reasons for rejecting either opinion. &

No. 13 at 8. However, because the ALJ gave other legally sufficient reasons fq
giving little weight to Dr. Mabéa opinion, to the extent the ALJ erred in
considering DSHS opinions generally, any error is harmigss. e.g., Morgan v.

Commr of Soc. Sec. Adminl69 F.3d 595, 6602 (9th Cir. 1999).
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2. John Arnold, Ph.D.

Dr. Arnold completed a DSHS Psychological/Psychiatric Evaluation form

December 2015. Tr. 56@4. He diagnosed cannabis use disorder (severe)in se

reported early full remission; persistent depressive disorder, late onset; and
unspecified anxiety disorder. Tr. 501. Brnold also noted rule out somatic
symptom disorder, rule out borderline personality disorder, and rule out border
intellectual functioning. Tr. 501. Dr. Arnold assessed a severe limitation, or
“inability to perform,” in the ability to adapt to changes in a routine work setting
four marked limitations, and seven moderate limitaiofir. 502. The ALJ gave
little weight to Dr. Arnolds opinion. Tr. 298O0.

The ALJ gave little weight to Dr. Arnold opinion because it is inconsistent
with evidencehat Plaintiff is independent with his activities of daily living and is
living fine on his own. Tr. 30. An ALJ may discount a medical source opinion {
the extent it conflicts with the claimastdaily activities.Morgan 169 F.3dat
601-02. As discusedsupra the ALJ Plaintiff lives by himself and performs all
activities of daily living. Tr. 27, 392, 4167, 467. Indeed, Dr. Arnold noted
Plaintiff had been living in his own apartment for the past five years. Tr. 501.
Plaintiff’s only complaints about daily living were that Sihard to get going
before noon” and he needed to get help with cleaning due to his physical probl
Tr. 501. The ALJ reasonably determined Plaintiff’s ability to live independently

inconsistent with marked and sevémaitations assessed by Dr. Arnold.
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Plaintiff’ contends the ALJ “does not explain how the waalated
limitations Dr. Arnold found correlate to [Plainti$f daily activities nor is there
any apparent relationship.” ECF No. 12 at 16. Dr. Arnold opitlanhtiff has a
marked limitation in the ability to adapt to changes in a work setting, meaning
Plaintiff is unable to adapt to changes. Tr. 502. Howeretheir face,
independent living and travel by public transportatieguire devel of
adaptabiliy, which contradicts Dr. Arnold assessment. Another example of
inconsistency is that Dr. Arnold assessed a moderate limitation in the ability to
aware of normal hazards and take appropriate precautions, yet Pfalatitfterm
ability to live on his own and navigate public transportaisgplainly counter to
that limitation. While the ALJ did not specifically note those obvious
contradictions,ite Gurt may make inferences from the A& dliscussion of the
evidence, if the inferences are therdéodrawn.Magallanes v. Bower881 F.2d
747, 755 (9th Cir. 1989)The ALJ could perhaps have explained this finding in
more detailputthe Court concludes this does not rise to the level of error, and t
IS a specific, legitimate reason sopied by sibstantial evidence for giving little
weight to Dr. Arnold’s opinion.

3. Robert R. Cornell, M.S., C.V.E.

In March 2016, Mr. Cornell, a certified vocational evaluator, examined
Plaintiff and prepared a Vocational Evaluation Report regarding Plasrgfel of

dexterity and manual manipulation. Tr. 323. According to Mr. Cornell,
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psychometric testing indicated below average performance for dexterity and
manual manipulation. Tr. 321. Mr. Cornell noted pain and cramping of Plantif
right thumb, tiredness, tightness and pain in Plaistiijht shoulder, and cervical
tightness. Tr. 322. Mr. Cornell opined that Plaintiff will have difficulty
functioning in jobs requiring the use of the upper extremities for reaching,

handling, and fingering aeities. Tr. 322. Mr. Cornell also found that Plaintiff is

unable to return to past work, and that he is not gainfully employable in unskille

or semiskilled jobs in the national labor market. Tr. 322. The ALJ gave Mr.
Cornell's opinion little weight. Tr. 30.

The opinion of an acceptable medical source, such as a physician or
psychologistjs given more weight than that of an “otlseurce.” 20 C.F.R. §
416.927(2012) Gomez v. Chatei74 F.3d 967, 97@1 (Oth Cir. 1996). “Other
sources” include nge practitioners, physicianassistants, therapists, teachers,
social workers, spouses and other-noedical sources. 20 C.F.R. § 416.913(d)
(2013) Notwithstandingthe ALJ is required to “consider observations by-non
medical sources as to how an impant affects a claimarst ability to work.”
Sprague v. Bower812 F.2d 1226, 1233th Cir. 1987). NorAmedical testimony
can never establish a diagnosis or disability absent corroborating competent
medical evidenceNguyen 100 F.3dat 1467 Pursuanto Dodrill v. Shalala12
F.3d 915, 919 (9th Cir. 1993an ALJ is obligated to give reasons germane to

“other source” testimony before discounting it.
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As avocational evaluatoMr. Cornell is a nommedical“other source” under
the regulations. 20 C.F.R. 8§ 416.913@0)13) Thus, the ALJ was required to
cite germane reasons for rejecting the opini8eeDodrill, 12 F.3d at 919.

First, the ALJ found Mr. Cornél evaluation was done for a specific avéa
functioning and is not an indication of Plaint#ffoverall work functioning. Tr. 30.
The ALJ is correct that Mr. Cornell conducted testing for dexterity and manual
manipulation and did not independently assess his other impairments. -P2.321
However,the regulations require an Alcdnsider observations by nomedical
sources as to how an impairment affects a claimmanttility to work. 20 C.F.R. §
416.9.3(e)(2)(2013) Even though Mr. Cornél opinion may not addressery
area of functioning, it could potentially support findings regarding Plamtiff
functioning in one or more areas, which could impact his ability to work. Undel
the ALJs reasoning, the opinions sdmemedical specialists would be rejected
for failure to address every area of functioning,sgecialistoften provide
valuable insight into a specific condition. Thus, this is not a legally sufficient
reason to reject Mr. Corn&dl opinion. Notwithstanding, the ALJ provided other

germane reasons fgiving little weight to Mr. Cornelk opinion, so this error is

“inconsequential to the ultimate nondisability determination in the context of the

record as a whoJéand was therefore harmlesk.g.,Molina, 674 F.3d at 1122

(internal quotation marks atted).
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Second, the ALJ found Mr. Cornell was not qualified to assess Plantiff
level of physical and mental impairment. Tr. 3% notedsupra the ALJ is
required to consider the observations of-noedical sources as to how an
iImpairment affects eimants ability to work. Sprague812 F.3d at 1232. Mr.
Cornell' s status as a certified vocational evaluattinéseforenot a sufficient basis
for the ALJ to reject his opinion However, the ALJ may asdabsweight to the
opinion of a noAmedicalsource than that of a medical source. 20 C.F.R. §
416.927(2012) Here, other acceptabheedical sources opined that Plaintiff had
no hand or dextety limitations (Dr. Weir, Tr.395; Dr. Jahnke, Tr.45Yhus, the
ALJ was entitled to ascribe less weigihta conflicting normedical source opinion
that Plaintiff has disabling hand and dexterity limitations. Tr. 3B#s is
therefore a germane reason supported by substantial evidence.

Third, the ALJ found there is little evidence to support manuakdéxt
limitations. Tr. 30. Inconsistency with medical evidence is a germane reason 1
rejecting lay witness evidenc®ayliss 427 F.3cat1218;Lewis v. Apfel236 F.3d
503, 511 (9th Cir. 2001)/incent v. Heckler739 F.2d 1393, 1395 (9th Cir. 1984).
Plaintiff contends the ALJ failed to consider an August 2013 nerve conduction
study ECF No. 12 at 18. That study wasiggestive although nondiagnostic for
Right carpal tunnel syndrome” and “nondiagnostic for, although suggests the
possibility of an evolving ulnar nerve entrapment.” Tr. 375. However,

notwithstandingthe ALJ noted that in April 2014, Plaintiff specifically denied
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numbness, tingling, weakness, or pain in the hands and fingers. Tr. 30, 381.
Plaintiff asserts that, “in light of his symptoms, [he] was not usingdmisls to any
degree of measurat the time he denied hand symptora€CF No. 12 at 18. This
argumenis without basis in the record. Plaintiff also notes the April 2014 recor
indicates he endorsed loss of dexterity anehsjth in his upper extremities. ECF
No. 12 at 18. However, it is clear from the record that this complaint pertained
“the upper arm over the lateral aspect especially on the left side but bilaterally,
and not to his hands or wrists. Tr. 381.

Additionally, in June 2014, Peter Weir, M.D., an examining physician, no
an unremarkable physical exam and opined Plaintiff has no functional limitation
Tr. 29, 395. The medical expert, Lynne Jahnke, M.D., reviewed the entire recg

and testified that although Plaintiff previously had carpal tunnel syndrome in his

right wrist, it was improved with a carpal tunnel release in 2010. Tr. 28, 45. Dr.

Jahnke considered the August 2013 nerve conduction study, found it much
improved from a 2010 study, noted no other complaints about hand or wrist pa
and concluded there are no ongoing issues in Plasmbifinds and wrists. Tr. 28,
45. Based on the foregoing, the At dletermination that there is little evidence tq
support dexterity limitations is supported by substantial evidence, and this is
germane reason for rejecting Mr. Corielbpinion.

I 11

11
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4, John Craw, M.D.

Plaintiff asks the Court to consider records from Dr. Craw which were firs
submitted to the Appeals Council and were not part of the recorcelibfdALJ.
ECF No. 12 at 189. The Appeals Council found that evidence from OSC
Premier Bone and Joint Surgeons dated March 22, 2016, which is DfsCraw
office visit note from that date, “does not show a reasonable probability that it
would change theutcome of the decision.” Tr. 2. The Appeals Council therefo

did not consider the evidence and did not include it as an exhibit in the record.

2. Plaintiff attached the fivpage record from Dr. Craw to his summary judgment

brief. ECF No. 121 at 1-5.

When the Appeals Council “declines reviethe ALJs decision becomes
the final decision of the Commissiorieand the district court reviews that decisior
for substantial evidence, based on the record as a whdtewes v. Comimof
Soc. Sec. dmin, 682 F.3d 1157, 11662 (9th Cir. 2012) (citation omitted). The
“record as a whole” includes any new evidence made part of the record by the
Appeals Council, and “the district court must consider [that new evidence] whe
reviewing the Commissionsrfinal decision for substantial evidencdd. at
1163. Here, the Appeals Council specifically declined to make the new evidend
part of the recordTr. 2. As such, Dr. Cra¥s notes are not before the Court for

review as part of the administrativecord.
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When new evidence which is not part of the record is submitted for the fifst
time to the Court, remand may be appropnatder “sentence six” of 42 U.S.C. §
405(g). Sentence six provides, “[tjhe Court may . . . at any time order additional
evidence to be taken before the Commissioner of Social Security, but only upon a
showing that there is new evidence which is material and there is good cause for
the failure to incorporate such evidence into the record in a prior proceeding.”
Thus, remandor review of records submitted to the Court is appropriate only if (1)
the new evidence is “material” and (2) there was “good cause” for the failure to
incorporate such evidence into the record in prior administrative proceedings.

However, he Gurt ordinarily will not consider matters on appeal that are
not specifically and distinctly argued in an appellsipening brief.See
Carmickle 533 F.3cat 1161 n.2. The Ninth Circufthas repeatedly admonished
that [it] cannot manufacture arguments for an algo&t.”” IndependentTowers v.
Washington350 F.3d 925, 929 (9th Cir.2003) (quotidgeenwood v. Fed.
Aviation Admin.28 F.3d 971, 977 (9th Cir.1994)). Rather, the Court“\naiew
only issues with are argued specifically and distinttipdependenTowers 350
F.3d at 929. As Defendant observes, Plaintiff has not requested relief under
sentence six, so the issue is not properly before the Court. ECF No. 13 at 11.

Additionally, even if a request for relief under sentence six could be

inferred, Raintiff’s scant briefing of the issue makes no showing of materiality g

=

good cause. ECF No. 12 at 6;18. For the new evidence to be material,
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Plaintiff must show the matter bears directly on the dispute and that there is a
“reasonable possibilitytat the new evidence would change the outcome of the
hearing. Mayes v. Massanar76 F.3d 453, 462 (9th Cir. 2001). Plaingfsole
assertions that the evidence from Dr. Shaw “shows that the’AldEcision
regarding [Plaintiffs] physical impairmentare ndé based on substantial eviderice.
ECF No. 12 at 18. This insufficient to establish a reasonable possibility that th
evidence would change the outcome of the case. For a good cause showing,
Plaintiff must establish that the new evidence was not available eddiet 463
(citing Key v. Heckler754 F.2d 1545, 1551 (9th Cir. 1985)). Dr. Cawotes are
dateal before the date of the Alsldecisior? yet Plaintiff offered no explanation
for not submitting the notes to the ALJ. Based onfathe foregoing, the Court
declines to remand on the basis of the evidence from Dr. Craw.
CONCLUSION
After reviewing the record and the AlsJfindings, the Court concludes the

ALJ’s decision isupportedy substantial evidence and free of harmful legal errg

sIt is noted that Dr. Cralg office visit note is dated March 22, 2016, and the’aLJ
decision is dated March 30, 2016, so perhaps the note did not become availab
Plaintiff until after the ALJs decision. Nonetheless, the Court declines to
speculate as it is Plaintiff duty to assert the appropriate basis for the Gourt

review, whichhas not been established here.
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The ALJs interpretation of the evidence was reasonable and supported by
substantial evidence in the record. Therefore, the s\tldcision is affirmed.

Accordingly,IT IS HEREBY ORDERED:

1. Plaintiff s Motion for Summary JudgmeCF No. 12 isDENIED.

2. Defendaris Motion for Summary JudgmeCF No. 13 is
GRANTED.

IT IS SO ORDERED. The District Court Clerk is directed to enter this
Order and provide copies to couns@lidgment shall be entered fefendanand
the file shall beCLOSED.

DATED October 12, 2018

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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