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mmissioner of the Social Security Administration

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 14, 2018
UNITED STATESDISTRICT COURT *" " Mever o=

EASTERN DISTRICT OF WASHINGTON
LOUIE B., No. 2:17€v-00267MKD

Plaintiff, ORDERDENYING PLAINTIFF’S
MOTION FORSUMMARY

VS. JUDGMENTAND GRANTING
DEFENDANT’S MOTION FOR
COMMISSIONER OF SOGAL SUMMARY JUDGMENT

SECURITY,
Defendant. ECF Nos 15, 16

Doc. 17

BEFORE THE COURT ar¢he parties’ cross-motions for summary

parties’ briefing, is fully informed. For the reasons discussed below, the Cour
deniesPlaintiff’s motion (ECF No15) and grant®efendant’s motion (ECF No.

16).
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judgment. ECF Nodl5, 16. The parties consented to proceed before a magij

strate

judge. ECF No. 7. The Court, having reviewed the administrative record and the
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JURISDICTION
The Court has jurisdiction over this case pursuant to 42 U.S.C. 8§ 405(
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s decision will be disturbed “only if it is not supported
by substantiatvidence or is based on legal error.” Hill v. Astrue, 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevant evidence that a
reasonable mind might accept as adequate to support a conclusion.” Id. at 1159
(quotation and citation omitted). Stated differently, substantial evidence eqt
“more than a mere scintilla[,] but less than a preponderance.” Id. (qQuotation and
citation omitted). In determining whether the standard has been satisfied, a
reviewing court must consider the entire record as a whole rather than searc
for supporting evidence in isolatiord.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. Edlund v. Massanari, 253 F.3d 115
1156 (9th Cir. 2001)If the evidence in the record “is susceptible to more than one
rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the record.” Molina v. Astrue 674

F.3d 1104, 1111 (9th €i2012). Further, a district court “may not reverse an
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ALJ’s decision on account of an error that is harmless.” 1d. An error is harmless
“where it is inconsequential to the [ALJ’s] ultimate nondisability determination.”
Id. at 1115 (quotation and citation omitted). Tletyappealing the ALJ’s
decision generally bears the burden of establishing that it was harmedekiShi
Sanders, 556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disabled” within
the meaning of the Social Security Act. First, the claimant must be “unable to
engage in any substantial gainful activity by reason of any medically determ
physical or mental impairment which can be expected to result in death or w
has lasted or can be expected to last for a continuous period of not less that
months.” 42 U.S.C. § 423(d)(1)(A). Second, the claimant’s impairment must be
“of such severity that he is not only unable to do his previous work([,] but cannot,
considering his age, education, and work experience, engage in any other K
substantial gainful work which exists in the national economy.” 42 U.S.C. §
423(d)(2)(A).

The Commissioner has established a five-step sequential analysis to
determine whether a claimant satisfies the above criteria. See 20 C.F.R. §
404.1520(a)(4)(ifv). At step one, the Commissioner considers the claimant’s

work activity. 20 C.F.R. § 404.1520(a)(4)(i). If the claimant is engaged in
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“substantial gainful activity,” the Commissioner must find that the claimant is n

disabled. 20 C.F.R. § 404.1520(b).

If the claimant is not engaged in substantial gainful activity, the analysis

proceeds to step two. At this step, the Commissioner considers the severity

claimant’s impairment. 20 C.F.R. 8 404.1520(a)(4)(ii). If the claimant suffers

from “any impairment or combination of impairments which significantly limits
[his or her] physical or mental ability to do basic work activities,” the analysis
proceeds to step three. 20 C.F.R04.1520(c). If the claimant’s impairment
does not satisfy this severity threshold, however, the Commissioner must fir
the claimant is not disabled. 20 C.F.R. 8§ 404.1520(c).

At step three, the Commissioner compares the claimant’s impairment to
severe impairments recognized by the Commissioner to be so severe as to
a person from engaging in substantial gainful activity. 20 C.F.R. §

404.1520(a)(4)(iii). If the impairment is as severe or more severe than one

ot

of the

d that

preclude

Df the

enumerated impairments, the Commissioner must find the claimant disabled and

award benefits. 20 C.F.R. § 404.1520(d).

If the severity of the claimant’s impairment does not meet or exceed the

severity of the enumerated impairments, the Commissioner must pause to gssess

the claimant’s “residual functional capacity.” Residual functional capacity (RFC),

defined generally as the claimant’s ability to perform physical and mental work

ORDER -4
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activities on a sustained basis despite his or her limitations, 20 C.F.R. 8
404.1545(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the claimant’s
RFC, the claimant is capable of performing work that he or she has perform
the past (past relevant work). 20 C.F.R. 8 404.1520(a)(4)(iv). If the claimar
capable of performing past relevant work, the Commissioner must find that {
claimant is not disabled. 20 C.F.R. § 404.1520(f). If the claimant is incapahl
performing such work, the analysis proceeds to step five.

At step five, the Commissioner considers whether, in view of the claimant’s

ed in

It is

he

le of

RFC, the claimant is capable of performing other work in the national economy.

20 C.F.R. § 404.1520(a)(4)(v). In making this determination, the Commissig
must also consider vocational factors such as the claimant’s age, education and
past work experience. 20 C.F.R. § 404.1520(a)(4)f\the claimant is capable
adjusting to other work, the Commissioner must find that the claimant is not
disabled. 20 C.F.R. § 404.1520(g)(1). If the claimant is not capable of adju
other work, analysis concludes with a finding that the claimant is disabled af
therefore entitled to benefits. 20 C.F.R. 8§ 404.1520(g)(2).

The claimant bears the burden of proof at steps one through four aboy
Tackett v. Apfe] 180 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed

step five, the burden shifts to the Commissioner to establish that (1) the clai
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capable of performing other work; and (2) such work “exists in significant

174

numbers in the national economy.” 20 C.F.R. § 404.1560(c)(2); Beltran v. Astrye
700 F.3d 386, 389 (9th Cir. 2012).
DISABLED WIDOW’S BENEFITS

In order to be entitled to disled widow’s benefits, a claimant must

establish, among other things, that she is at least 50 years of age, unmarried unless

an exception set forth in 20 C.F.R. § 404.335(e) applies, and a widow of a wage

earner who died fully insured. She must be found disabled no later than seyen

years after the spouse’s death. See § 404.335(c). She must establish that shehas

physical or mental impairments that result in disability as defined in 42 C.F.R. §

404.1505.1d. The definition of disability for disabled widow’s benefits is the

same as for the standard disability case and the five-step sequential evalua;
process is applicable to disabled widow's benefits cases. See 20 C.F.R. 8
404.1505(a) and § 404.1520(a)(4)(1).
ALJ’S FINDINGS
On May 6, 2015Plaintiff applied for disabled widow’s benefits, alleging
disability onset on January 1, 2010. I80-83. Benefits were denied initially, Tr.

107-11, and upon reconsideration. TA4t16. Plaintiff appeared for a hearing
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before an administrative law judge (ALJ) on October 25, 20163%r9. On
December 22016, the ALJ denied Plaintiff’s claims. Tr. 17-38.

At the outset, the ALJ concluded that Plaingitfate last insured was
November 30, 2016. Tr. 282. At step one, the ALJ found Plaintiff had not
engaged in substantial gainful activity since January 1, 2010, the alleged on
date. Tr. 22. At step two, the ALJ found Plaintiff has the following severe
impairments:cervical and lumbar degenerative disc disease; bilateral shoulc
impingement; depressive disorder, NOS; anxiety disorder, NOS; PTSD; and
borderline personality disordeld. At step three, the ALJ found that Plaintiff d
not have an impairment or combination of impairments that meets or medic:
equals the severity of a listed impairment. Tr. 25. The ALJ then concluded
Plaintiff has the RFC to perform light work with the following limitations:

[S]he cannot climb ladders, ropes, or scaffolds; she can only occasion

stoop; and she can frequently perform all other postural activities; she

only occasionally reach overhead with the bilateral upper extremities;

can have no exposure to hazards such as moving mechanical parts a
unprotected heights; she is limited to sleppoutine and repetitive tasks

with reasoning level of 2 or less; she needs a routine, predictable work

environment that requires no more than simple decision-making; and §
have only occasional, superficial contact with the public.

Tr. 27. At step four, the ALJ found Plaintiff was unable to perform any past
relevant work. Tr. 31 At step five, the ALJ found that, considering Plaintiff’s
age, education, work experience, RFC, and testimony from a vocational exg

there were other jobs that existed in significant numbers in the national ecor
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that Plaintiff could perform, such as production assembler, electronics workg

agricultural produce sorter. Tr. 32. The ALJ concluded Plaintiff was not ung

br, and

ler a

disability, as defined in the Social Security Act, from January 1, 2010 through the

date of the decisionld.

On June 8, 2017, the Appeals Council denied review, Tr. 1-7, making
ALJ’s decision the Commissioner’s final decision for purposes of judicial review.
See 42 U.S.C. § 1383(c)(3); 20 C.F.R. 88 404.981, 422.210.

|SSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying
her application for disabled widow’s benefits under Title II of the Social Security
Act. ECF No. 15. Plaintiff raises the following issues for review:

1. Whether the ALJ’s RFC is supported by substantial evidence; and
2. Whether the ALJ properly identifidelaintiff’s severe impairments at ste
two.
See ECF No. 15 at 55,
DISCUSSION

Plaintiff argues generally that substantial evidence in the record does
support the ALJ’s RFC formulation and step two finding. ECF No. 15 at 5-15.
Plaintiff urges this Court to evaluate Plaintiff’s symptom testimony, certain

medical opinion evidence, and the lay testimony, and thus invites the Court
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weigh the evidence of record. T@eurt “may neither reweigh the evidence nor
substitute its judgment for that of the Commissioner.” Blacktongue v. Berryhill
229 F. Supp. 3d 1216, 1218 (W.D. Wash. 2017) (citing Thomas v. Barnhart
F.3d 947, 954 (9th Cir. 2002)).

In support of her argumentsat the ALJ’s RFC is not supported by
substantial evidence and that the ALJ improperly assessed her severe imp4g
at stepwo, Plaintiff asserts that the ALJ should have more heavily relied on
Plaintiff’s symptom complaints, the 2015 opinion of Dr. Cline, and lay eviden(

from her prior employer. However, the ALJ evaluated and discredited this

278

irments

evidence. Plaintiff largely failed to challenge theJ’s evaluation of this evidence

and thus, any challenges are waived and the Court may decline to review th
See Carmickle v. Commr, Soc. Sec. Admin., 533 F.3d 1155, 1161 n.2 (9th Cir.

2008) (determining Court may decline to address on the merits issues not a
with specificity); Kim v. Kang, 154 F.3d 996, 1000 (9th Cir. 1998) (the Court
not consider on appeal issues not “specifically and distinctly argued” in the party’s
opening brief). Despite Plaintiff’s waiver, the Court conducted an independent
review of the ALJ’s decision and finds the ALJ’s opinion is supported by

substantial evidence in the record.
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A. Plaintiff’s Symptom Complaints
In support of her argument that the ALJ’s decision is not supported by

substantial evidence, Plaintiff generally contends the ALJ should have relieg

| more

heavily on her symptom complaints and her symptom testimony in assessing the

severity of her impairments at step two and in assessing her RFC. ECF No
5-15.

An ALJ engages in a twgtep analysis to determine whether a claimant’s
testimony regarding subjective pain or symptoms is credible. “First, the ALJ must
determine whether there is objective medical evidence of an underlying
impairment which could reasonably be expected to produce the pain or othe
symptoms alleged.” Molina, 674 F.3d at 1112 (internal quotation marks omittg

“The claimant is not required to show that her impairment could reasonably be

expected to cause the severity of the symptom she has alleged; she need only show

that it could reasonably have caused some degree of the symptom.” Vasquez v.
Astrue, 572 F.3d 586, 591 (9th Cir. 2009) (internal quotation marks omitted)
Second, “[1]f the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimant’s testimony about the severity of
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for the
rejection.” Ghanim v. Colvin, 763 F.3d 1154, 1163 (9th Cir. 2014) (internal

citations and quotations omitted). “General findings are insufficient; rather, the
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ALJ must identify what testimony is not credible and what evidence underm
the claimant’s complaints.” Id. (Quoting Lester v. Chater, 81 F.881,834 (9th
Cir. 1995); Thomas, 278 F.2d958(“[T]he ALJ must make a credibility
determination with findings sufficiently specific to permit the court to conclug
that the ALJ did not arbitrarily discredit claimant’s testimony.”)). “The clear and

convincing [evidence] standard is the most demanding required in Social Se

cases.” Garrison v. Colvin, 759 F.3d 995015(9th Cir. 2014) (quoting Moore V.

Comm’r Soc. Sec. Admin., 278 F.3d 920, 924 (9th Cir. 2002)).

In assessing Plaintiff’s symptom claims, the ALJ may consider, inter alia
(1) the claimant’s reputation for truthfulness; (2) inconsistencies in the claimant’s
testimony or between her testimony and her conduct; (3) the claimant’s daily living
activities (4) the claimant’s work record; and (5) testimony from physicians or
third parties concerning the nature, severity, and effect of the claimant’s condition.
Thomas, 278 F.3d at 951B.

The ALJ found that Plaintiff’s medically determinable impairments could
cause Plaintiff’s alleged symptoms, but that Plaintiff’s testimony about the severity
of her symptoms was not entirely consistent with the evidence in the record.
28. Here, Plaintiff failed to challenge any of the reasons cited by the ALJ in
supprt of his finding that Plaintiff’s symptom complaints were not entirely

credible, thus, any challenges are waived and the Court may decline to revig
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them. See Carmickle, 533 F.8t1161 n.2.However, upon review, the Court
finds that the ALJ provided specific, clear, and convincing reasons, supports
substantial evidence, to support his finding. Tr.3P8-

1. Lack of Objective Medical Evidence-Physical Impairments

The ALJ found that the objective medical evidence did not support the
of limitation Plaintiff alleged regarding her physical impairments. Tr. 28-29.
ALJ may not discredit a claimant’s pain testimony and deny benefits solely
because the degree of pain alleged is not supported by objective medical e\
Rollins v. Massanari, 261 F.3d 853, 856 (9th Cir. 2001); Bunnell v. Sullivan,
F.2d 341, 346-47 (9th Cir. 1991); Fair v. Bowen, 885 F.2d 597, 601 (9th Cir.
1989). Medical evidence is a relevant factor, however, in determining the s¢

of a claimant’s pain and its disabling effects. Rollins, 261 F.3d at 857; 20 C.H

404.1529(c)2011) Minimal objective evidence is a factor which may be relied

upon in discrediting a claimant’s testimony, although it may not be the only factor.

See Burch v. Barnhar00 F.3d 676, 680 (9th Cir. 2005).

2d by

level

An

ridence.

947

Bverity

R. 8§

The ALJ noted that Plaintiff alleged disability as of January 2010 because of

arthritis, fiboromyalgia, bulging discs, general neck, back, and shoulder probl

which she asserted limited her ability to lift, squat, bend, stand, reach, walk,

ems,

Sit,

kneel, climb stairs, and use her hands. Tr. 27 (citing Tr. 201-09, 224-31). Rlaintiff

alleged that she has debilitating migraines that cause dizziness and black o

ORDER -12
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insomnia causes her to be tired and have no energy, that astbots laer
stamina; and that she is bedridden several days at aTme&7. Here, the ALJ
specifically noted that Plaintiff’s physical examinations were largely unremarkable
with only mild to occasionally moderate findings, and set out, in detail, the n
evidence contradicting Plaintiff’s claims of disabling physical limitations. Tr. 28.
For example, Plaintiff generally demonstrated a normal gait and station, full
strength in the upper and lower extremities, no neurological deficits, no mots
deficits, intact sensation, and MRI, nerve conduction studies, and EMG had
results. Tr. 28 (citing e.qg., Tr. 424, 434, 483, 485, 488, 536-37, 539). The A
reasonably concluded thRiaintiff’s physical limitations were not supporteloly
the medical evidenceThis was a clear and convincing, and unchallenged, req
to find Plaintiff’s symptom complaints less than credible.

2. Lack of Objective Medical Evidence-Mental Impairments

Similarly, the ALJ found that Plaintiff’s allegations of disabling mental
health impairments were not consistent with the objective medical evidence
28-29. For examplethe ALJ noted that Plaintiff’s mental status examinations
were largely unremarkable, with a normal mood and affect, normal behavior
normal thought processes, good insight and judgment, and a normal memot
minimal abnormal findings. Tr. 29 (citing e.dr. 421,424, 426, 428, 431, 483,

485, 488, 604). Moreover, the ALJ noted that Plaintiff alleged that her

ORDER -13
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psychological symptoms were long-standing and present through her 30s a

nd 40s

when she sustained work. Tr. 28. The ALJ found that the ability to work with the

impairments indicated they were not particularly significant. Tr.\®®rking
with an impairment supports a conclusion that the impairment is not disablin
Drouin v. Sullivan, 966 F.2d 125%258(9th Cir. 1992)see also Bray. Comm r
of Soc. Sec. Admin., 554 F.3d 121227 (9th Cir. 2009) (seeking work despite
Impairment supports inference that impairment is not disabliGgally, the ALJ
noted that Plaintiff’s allegations of disabling mental health limitations were
inconsistent with her lack of ongoing mental health treatment. Tr. 29.
Unexplained, or inadequately explained, failure to seek treatment or follow &

prescribed course of treatment may be the basis for an adverse credibility fi

g. See

!

nding

unless there is a showing of a good reason for the failure. Orn v. Astrue, 495 F.3d

625, 638 (9th Cir. 2007)These were clear and convincing, and unchallenged
reasons, for the ALJ to discount Plaintiff’s symptom claims.

3. Daily Activities

Next,the ALJ found that Plaintiff’s allegations of disabling limitations wer
inconsistent with her activities of daily living. Tr. 29. Evidence about daily

activities is properly considered in making a determination regarding Plaintiff’s

D

symptom claims. Fair, 885 F.2d at 603. However, a claimant need not be utterly

incapacitated in order to be eligible for benefits. See @&HF.3d at 639 (“the

ORDER -14
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mere fact that a plaintiff has carried on certain activities...does not in any way
detract from her credibility as to her overall disability.”). Regardless, as in this
case, “[e]ven where [Plaintiff’s] activities suggest some difficulty functioning, th

may be grounds for discrediting the claimant’s testimony to the extent that they

contradict claims of a totally debilitating impairment.” Molina, 674 F.3d at 1113|

Here, the ALJ noted that Plaintifhas very high functioning activities of daily
living.” Tr. 29. The ALIJ specifically noted that Plaintiff lives alone, enjoys
horseback riding, gardening, and barn chores; and she is able to cook and ¢
Tr. 29 (citing Tr. 224-39). The ALJ noted that throughout much of the releva
period, she was engaged in part-time work caring for large animals and liftin
plus pounds. Tr. 29. The ALJ noted that Plaintiff testified to this day, she is
able to do light horseback riding, care for three horses (feeding, watering,
exercising), lead a 4H group that she started, work as a riding instructor, grdg
horses, and do light cleaning in horse stalls. Tr. 29 (referring to Tr. 49F68).
ALJ reasonably concluddtiaintift’s daily activities were “wholly inconsistent
with [Plaintiff’s] allegations of disabling pain and functional limitations. Tr. 29.
This was a clear and convincing, and unchallenged reason, for the ALJto d
Plaintiff’s symptom claims.

Here, the ALJ reasonably declined to rely on PIgistsymptom in

assessing the severity of her impairments at step two and her RFC.
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B. Medical Opinion Evidence

In support of Plaintiff’s contention that the ALJ’s RFC is not supported by
substantial evidence, Plaintiff contends the ALJ should have reliBd. @ifiine’s
2015 assessment. ECF No. 15 & 8-

There are three types of physiciaid) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the cla
[but who review the claimant's file] (nonexamining [or reviewing] physicians).”
Holohan v. Massanari, 246 F.3d 1195, 121 (9th Cir. 2001) (citations omitte
Generally, a treating physician’s opinion carries more weight than an examinin
physician’s, and an examining physician’s opinion carries more weight than a
reviewing physician’s. Id. at 1202. If areating or examining physician’s opinion
Is uncontradicted, th&LJ may reject it only by offering “clear and convincing
reasns that are supported by substantial evidence.” Bayliss v. Barnhart, 427 F.3

1211,1216 (9th Cir. 2005)“However, the ALJ need not accept the opinion of any

mant

g

d

physician, including a treating physician, if that opinion is brief, conclusory and

inadequately supported by clinidadings.” See Bray, 554 F.3at 1228 (internal
quotation marks and brackets omitted). “If a treating or examining doctor’s

opinion is catradicted by another doctor’s opinion, an ALJ may only reject it by

ORDER -16
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providing specific and legitimate reasons that are supported by substantial
evidence.” Bayliss, 427 F.3d at 1216 (citing Lester, 81 F.383t-31).
In December 2015, Dr. Cline evaluated Plaintiff, diagnosed Plaintiff wi

borderline personality disorder, PTSD, and unspecified depressive disorder

opined Plaintiff has marked limitations in her abilities to maintain appropriate

behavior in a work setting and complete a normal work day and work week
without interruptions from psychological based symptoms. 712-76. In
November 2016, Dr. Cline again evaluated Plaintiff and diagnosed Plaintiff &
malingering and was unable to assess Plaintiff’s functional limitations. Tr. 652-57.

The ALJ assigned little weight to Dr. Cline’s 2015 opinion. Tr. 30. Becaus

Dr. Clin€’s opinion was contradicted by state agency consultants Dr. Ju, 85-89, and

Dr. Nicoloff, 99-103, the ALJ was required to provide specific and legitimate
reasons for rejecting Dr. Cline’s opinion. Bayliss, 427 F.3d at 1216.

The ALJ found Dr. Cline’s opinion was provided in a check box form thg
provided little explanation to support the degree of limitation alleged. Tr. 30
Social Security regulations “give more weight to opinions that are explained than
to those that are not.” Holohan, 246 F.3d at2D2. A medical opinion may be
rejected by the ALJ if it is conclusory or inadequately supported. Bray, 554
at 1228; Thomas, 278 F.3d at 957. Also, individual medical opinions are prg

over check-box reports. See Crane v. Shalala, 76 F.3d 251, 253 (9th Cir. 1
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Murray v. Heckler, 722 F.2d 499, 501 (9th Cir. 1983). An ALJ may permissi
reject check-box reports that do not contain any explanation of the bases fo
conclusions. Crane, 76 F.3d at 253. However, if treatment notes are consi
with the opinion, a check-box form may not automatically be rejected. See

Garrison, 759 F.3d at 1014 n.17; see also Trevizo v. Berryhill, 871 F.3d 664

n.4 (9th Cir. 2017) (“[T]here is no authority that a ‘check-the-box’ form is any less

reliable than any other type of form™). Here, Dr. Cline provided minimal
explanation for the limitations assessda. 473-75. This was a specific and
legitimate and unchallenged reason for rejecting her opinion.

Next the ALJ found that Dr. Cline’s opinion was not consistent with the
longitudinal medical record. Tr. 30An ALJ may discredit physicians’ opinions
that are unsupported by the record as a whBdeson v. Comm r of Soc. Sec.

Admin., 359 F.3d 1190, 1195 (9th Cir. 2004)he ALJ specifically noted that th

bly
r their

stent

, 667

D

opinion was inconsistent with the medical record, which showed minimal mental

health treatment, minimal mental health complaints over time, and the large
benign mental status findings documented in the record discsiggeal Tr. 30.
This was another specific and legitimate and unchallenged reason for reject

opinion.

y

ng her

Finally, the ALJ noted that Dr. Cline appears to have reversed the opinion in

the 2016 evaluation, concluding at that time Plaintiff was malingering and cquid

ORDER -18




1C

11

12

13

14

15

16

17

18

18

20

not be diagnosed with any other psychological condition. Tr. 30. The ALJ

concluded that this cast doubt on Dr. Cline’s initial opinion. Tr. 30. Evidence that

a claimant exaggerated her symptoms is a clear and convincing reason to reject the

doctor’s conclusions. Thomas, 278 F.3d at 958.he ALJ reasonably declined tq

A

rely on Dr. Cline’s prior 2015 opinion given the fact that Plaintiff was identified as

malingering in the November 2016 evaluation with the same provider. Ever

if the

ALJ erred in this analysis, such error is harmless because the ALJ provided|other

specific and legitimate and unchallenged reasons to discredit Dr. Cline’s opinion.
See Tommasetti, 533 F.3d at 8qAn error is harmless when “it is clear from the
record that the ... error was inconsequential to the ultimate nondisability
determination.”).

The ALJ did not err in failing to rely on Dr. Cline’s 2015 opinion in
assessing Plaintiff’s mental RFC.

C. Lay Witness Testimony

Plaintiff contends that the ALJ should have relied more heavily on the [lay

evidence from her prior employer. ECF No. 15 a@tldintiff’s prior employer, Dr.
Inice Gough, submitted a letter indicating that Plaintiff’s ability to perform her job

duties deteriorated after her husband’s unexpected death in November 2009;

specifically, she was unable to arrive on time and perform tasks such as patient

accounting and scheduling appointments. Tr. 504. The ALJ “did not assign
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significant weidt” to the opinion. Tr. 30. Plaintiff fails to challenge the ALJ’s

evaluation of Dr. Gough’s lay opinion, thus, any challenge is waived. See

Carmickle, 533 F.3dt 1161 n.2.However, upon review, the Court finds that the

ALJ provided germane reasqrEpported by substantial evidence, to support
finding.

An ALJ must consider the testimony of lay withesses in determining

whether a claimant is disabled. Stou€omm r, Soc. Sec. Admin., 454 F.3d 1050

1053(9th Cir. 2006). Lay witness testimony cannot establish the existence of

medically determinable impairments, but lay witness testimony is “competent

evidence” as to “how an impairment affects [a claimant's] ability to work.” Id.; 20

C.F.R. 8 404.1513 (2013ee also Dodrill v. Shalala, 12 F.3d 915, 918-19 (9th

Cir. 1993) (“[F]riends and family members in a position to observe a claimant's
symptoms and daily activities are competent to testify as to her condition.”). If lay

testimony is rejected, the ALJ “‘must give reasons that are germane to each

NIS

witness.”” Nguyen v. Chater, 100 F.3d 1462, 1467 (9th Cir. 1996) (citing Dodlrill,

12 F.3d at 919).

First, the ALJ found Dr. Gough’s opinion was based on observations made
outside of the relevant period. Tr. 30. Evidence that predates the alleged o
disability is of limited relevance. See Carmickle, 533 F.3tl185. Dr. Gough’s

opinion addresses Plaintiff’s work performance in the “several months” following
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the death of Plaintiff’s husband. Plaintiff’s husband died on November 26, 2009.
Tr. 20. Plaintiff’s alleged onset date is January 1, 2010. Id. Therefore, it is
appearshat Dr. Gough’s opinion does address Plaintiff’s functioning after her
alleged onset date. However, even if the ALJ erred in this analysis, such er
harmless because the ALJ provided other germane reasons, discussed infr:
discredit Dr. Gough’s opinion. See Tommasetti, 533 F.3d at 1038.

Second, the ALJ found Dr. Gough’s opinion was inconsistent with the
medical evidence. Tr. 30. Inconsistency with the medical evidence is a ger
reason for rejecting lay witness testimony. See Bayliss, 427 F.3d at 1218; L
Apfel, 236 F.3d 503, 511-12 (9th Cir. 2001) (germane reasons include
inconsistency with medical evidence, activities, and repoftse ALJ observed
that Dr. Gough’s opinion was inconsistent with the objective medical evidence,
including Plaintiff’s performance on mental status examinations, her prior ability
to work with these impairments, and her lack of engagement in ongoing trea
Tr. 29-30. This was a germane reason to discredit Dr. Gough’s opinion. The
ALJ’s conclusion is supported by substantial evidence.

D. Step Two
Plaintiff contends the ALJ erred by failing to identify migraine headach
a severe impairment at step two. ECF No. 15 at 10-15. Specifically, Plainti

contends that her testimony in conjunction with the treatment notes of neurd
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Enrique Esnard, M.D. establish that migraine headaches were a severe imp
Id.

At step two of the sequential process, the ALJ must determine whethe
claimant suffers from a “severe” impairment, i.e., one that significantly limits her
physical or mental ability to do basic work activities. 20 C.F.R. § 404.1520({
show a severe impairment, the claimant must first prove the existence of a
or mental impairment by providing medical evidence consisting of signs,
symptoms, and laboratory findings; the claiit’s own statement of symptoms
alone will not suffice. 20 C.F.R. § 404.1508 (1991).

An impairment may be found to be not severe when “medical evidence
establishes only a slight abnormality or a combination of slight abnormalities
which would have no montan a minimal effect on an individual’s ability to
work....” Social Security Ruling (SSR) 85-28 at *3. Similarly, an impairment is
not severe if it does not significantly limit a claimant’s physical or mental ability to
do basic work activities; which include walking, standing, sitting, lifting, push
pulling, reaching, carrying, or handling; seeing, hearing, and speaking;
understanding, carrying out and remembering simple instructions; respondir

appropriately to supervision, coworkers and usual work situations; and deali
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with changes in a routine work setting. 20 C.F.R. § 404.152198p(' SSR 85-
282

Step two 1s “a de minimus screening device [used] to dispose of groundless
claims.” Smolen v. Chate®0 F.3d 1273, 1290 (9th Cir. 1996). “Thus, applying
our normal standard of review to the requirements of step two, [the Court] n
determine whether the ALJ had substantial evidence to find that the medica
evidence clearly established that [Plaintiff] did not have a medically severe
Impairmentor combination of impairments.” Webb v. Barnhart, 433 F.3d 683,
(9th Cir. 2005).

At step two, the ALJ concluded that Plaintiff had several severe
impairments, including cervical and lumbar degenerative disc disease; bilate
shoulder impingement; depressive disorder, NOS; anxiety disorder, NOS; P
and borderline personality disorder. Tr. 22. Specifically, the ALJ concluded

her migraine headaches have not caused more than a minimal limitation in

1 As of March 27, 2017, 20 C.F.R. 8§ 404.1521 was amended. The Court ap
the version that was in effect at the time of the ALJ’s decision.

2 The Supreme Court upheld the validity of the Commissioner’s severity
regulation, as clarified in SSR 85-28, in Bowen v. Yuckert, 482 U.S. 1375453

(1987).
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Plaintiff’s ability to perform work activities and thus, was not a severe condit

on.

Tr. 25. In so finding,lte ALJ found that the treatment records demonstrated it was

a minimal problem for Plaintiff. Specifically, he noted that she had seen a
neurologist twice, and the neurologist reported that her migraines were cont
with medication. Tr. 25 (citing TA32-39 (June 15, 2016 treatment note: notir
Plaintiff reported prior improvement of migraines with Imitrex and prescribing
Lamotrigine); see also Tr. 568 (September 27, 2016 treatment note: Plaintiff’s

migraines have improved to sharp pains one a week, she has no side effect

medication, and headaches amauch bettet with Lamotrigine)). The ALJ furthe

noted that Plaintiff rarely complained about migraines to other treatment pro
Tr. 25 (citing e.g.Tr. 482 (April 2014 treatment note: Plaintiff presented for
sinusitis, negative/no reporting of headaches); Tr. 484 (June 2014 treatmen
Plaintiff presented for low back pain, negative/no reporting of headaches); T
(Sept. 2014 treatment note: Plaintiff presented for back pain, negative/no re
of headaches)). The ALJ further noted that Plaintiff only required emergent
treatment for migraines once or twice during the entire adjudicative period, V
the ALJ found was inconsistent with the severity and frequency of migraines
alleged at the hearing. Tr. 25.
Moreover, h concluding Plaintiff’s migraines were non-severe, the ALJ

gave the assessment of medical expert H.C. Alexander, Ill, M.D. great waig
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24-25, 29, who concluded her migraines were not a severe impairment. Tr.
Dr. Alexander noted that Plaintiff sought minimal treatment for migraines an
record as a whole did not support a finding that migraines were a severe
impairment. Tr. 24 Here, the ALJ reasonably relied on treating physician Dr
Esnard’s opinion that Plaintiff’s migraines were well controlled with medication
and the expert medical opinion of Dr. Alexander that the migraines were no
severe.Furthermore, Plaintiff does not challenge the ALJ’s evaluation of Dr.
Alexander’s opinion, ECF No. 15 at 4-15, so challenge is waived. See Carmich
533 F.3dat 1161 n.2.

Plaintiff contends the evidence satisfying her burden of proving a seve
mental impairment includes her testimony that she experiences significant
migrainesand Dr. Esnard’s diagnosis and notations regarding the frequency of
migraines. ECF No. 15 at 10-14. As noseghrg the ALJ properly found
Plaintiff’s symptom complaints were inconsistent with the recordr. 28.
Moreover, a diagnosis alone does not establish the existence of a severe
impairment and Plaintiff fails to identify how her migraines had a more than
functional impact. See Key v. Heckler, 754 F.2d 1545, 1S#0Cir. 1985); 20
C.F.R. § 404.1521 (2010).

Even if the failure to list an impairment as severe was error, the error \

be harmless because step two was resolved in Plagtabor, and Plaintiff fails {
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identify any credited limitation associated with migraines that was not consic
by the ALJ and incorporated into the RFC at step.f@ae Stat, 454 F.3cht
1055; Burch, 400 F.3dt682. The ALJ accorded significant weight to the me(
expert Dr. Alexander and the notes of treating physician Dr. Esnard, findings
which Plaintiff does not challenge. ECF No. 15 at 4-15. The&tép two
finding is legally sufficient.
CONCLUSION

Having reviewed the record and the ALJ’s findings, this court concludes the
ALJ’s decision is supported by substantial evidence and free of harmful legal
Accordingly,IT ISHEREBY ORDERED:

1. Plaintiff’s Motion for Summary Judgment, ECF Nib, is DENIED.

2. Defendant’s Motion for Summary Judgment, ECF No. 16,is GRANTED.

3. The Court enters JUDGMENT in favor of Defendant.

lered

dical

UJ

error.

The District Court Executive is directed to file this Order, provide copies to

counsel, and CLOSE THE FILE.
DATED September 14, 2018.
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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