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mmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Dec 13, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MICHELLE MARIE J,
NO: 2:17-CV-311-FVS
Plaintiff,
ORDERDENYING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND GRANTING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

BEFORE THE COURTare the parties’ crogsotions for summary judgmen
ECFNos.12, 13 This matter was submitted for consideration without oral
argument. Plaintiff is represented by attordana C. MadsenDefendant is
represented b§pecial Assistant United States Attorrizggnielle R. Mroczek The
Court,having reviewed the administrative record and the parties’ briefing, is full
informed. For the reasons discussed below, Plaintiff’'s Mqti&@F No.12, is

deniedandDefendant’s MotionECF No.13, is granted
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JURISDICTION

Plaintiff Michelle Marie J* (Plaintiff) filed for disability insurance benefits
(DIB) and supplemental security incomeJune 1, 2012alleging an onset date of
February 23, 2011 Tr.321-22, 33033, 373 Benefits vere denied initially183
94, andupon reconsideration, T201-04. Plaintiff appeared at a hearing before af
administrative law judge (ALJ) alanuary 16, 2014Tr. 38-69. On April 4, 2014
the ALJ issued an unfavorable decision. B2-Z3. The Appeals Council vacated
the decision iad remanded the matter for further development of the record
August 11, 2015 Tr. 180-81.

After a second hearing @ecember 1, 20197r.72-112, the ALJ issuedan
unfavorable decisioan February 23, 2016Tr.18-29. The Appeals Council denieq

review of the second ALJ decision on July 10, 207Tv. 1-5.

1In the interest of protecting Plaintif privacy, the Court will use Plaintiff first
name and last initial, and, subsequently, Plaistiifrst name only, throughout this
decision.

2 Plaintiff initially alleged an oret date oMay 4, 2012 butamended the alleged
onset date to February 23, 20b¥ requesting reopening of a prior application at

the hearing.Tr. 39, 162.
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This decision became the final decision of the Commissioner on Novemn
2017. 20 C.F.R. 8 404.984. The matter is now before thust@ursuant tai2
U.S.C. § 405(g); 1383(c)(3).

BACKGROUND

The facts of the case are set forth in the administrative hearing and trans

the ALJ’s decision, and the briefs of Plaintiff and the Commissioner, and are

therefore only summarized here.

Plaintiff wasborn in 1985 and wa28 years old at the time of the first hearing

Tr. 321 Shegraduated from high school. Tr..56he has work experience as a
caregiver housekeeping cleaner, dining room attendant, and waiffes$2, 64.
She was diagnosed with bipolar disorder when she wa3238. Bipolardisorder
causes her tget irritated, frustratednd angry Tr. 47. She&ankeep her moods
under control despite only taking an antidepressant. TrH&8:ever, she testified

that she “can’t handle being around people.” Tr. 89. She gets anxious and up

aroundpeople anademoves herself from crowded areds. 90. She gets migraines

every few weeks since a concussion in 2012. T®8She does not think she
could maintain a job due to stress. Tr. 99. She does not sedakzto anxiety. Tr
100-01. She has mood swings every otheraayher moods change from upset t¢
sad periodically. Tr. 102.
I/

11
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STANDARD OF REVIEW
A district court’s review of a final decision of the Commissioner of Social
Security isgoverned by 42 U.S.C. 8 405(g). The scope of review under § 405(g
limited; the Commissioner’s decision will be disturbed “only if it is not supportec
substantial evidence or is based on legal errdill'v. Astrug 698 F.3d 1153, 1158
(9th Cir. 2012). “Substantial evidence” means “relevant evidence that a reasor
mind might accept as adequate to support a conclusidnat 1159 (quotation and

citation omitted). Stated differently, substantial evidence equates to “more thal

mere scintil&[,] but less than a preponderanctd’ (quotation and citation omitted)|

In determining whether the standard has been satisfied, a reviewing court mus
consider the entire record as a whole rather than searching for supporting evid
isolation. 1d.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondtdlund v. Massanar253 F.3d 1152, 1156
(9th Cir. 2001). If the evidence in the record “is susceptible to more than one
rational interpetation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the rectfdlina v.Astrue,674
F.3d 1104, 1111 (9th Cir. 2012). Further, a district court “may not reverse an A
decision on account of an error that is harmless.” An error is harmless “where i
Is inconsequential to the [ALJ’s] ultimate nondisability determinatidd.’at 1115

(quotation and citation omitted). The party appealing the ALJ’s decision gener

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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bears the burden of establishing that it was harrsdahsé&i v. Sandersb56 U.S.
396, 40910 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disabled” within
meaning of the Social Security Act. First, the claimant must be “unable to eng:
any substantial gainful activity by reason of any medically determinable physic:
mentalimpairment which can be expected to result in death or which has lasted
can be expected to last for a continuous period of not less than twelve months,
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). Second, the claimant’s impairment my
be “of such severity that he is not only unable to do his previous work][,] but car
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. 88§
423(d)(2)(A), 1382c(a)(3R).

The Commissioner has established a-ftep sequential analysis to determi
whether a claimant satisfies the above criteBae20 C.F.R. 88 404.1520(a)(4Xi)
(v), 416.920(a)(4)()(v). At step one, the Commissioner considers the claimant’
work activity. 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). If the claimant i
engaged in “substantial gainful activity,” the Commissioner must find that the
claimant is not disabled. 20 C.F.R. 88 404.1520(b), 416.920(b).

If the claimant is not enged in substantial gainful activity, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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claimant’s impairment. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the

claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c),

416.920(c). If the claimant’'s impairment does not satisfy this severity thresholg

however, the Commissioner must find that the claimant is not disabled. 20 C.R.

88 404.1520(c), 416.920(c).

At step three, the Commissioner compares the claimant’s impairment to
severe impairments recognized by the Commissioner $0 Bevere as to preclude
person from engaging in substantial gainful activity. 20 C.F.R. 8§
404.1520(a)(4)(iii), 416.920(a)(4)(iii). If the impairment is as severe or moesesq
than one of the enumerated impairments, the Commissioner must firldithant
disabled and award benefits. 20 C.F.R. 88 404.1520(d), 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed the
severity of the enumerated impairments, the Commissioner must pause to ass
claimant’s “residual functional capacity.” Residual functional capacity (RFC),
defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitations, 20 C.F.R. 88
404.1545(a)(1), 416.945(a)(1), is relevant to both the fourth and fifth steps of th

analysis.

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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At step four, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing work that he or she has performed
past (past relevant work). 20 C.F.R.404.1520(a)(4)(iv), 416.920(a)(4)(iv). If th
claimant is capable of performing past relevant work, the Commissioner must f
that the claimant is not disabled. 20 C.F.R. 88 404.1520(f), 416.920(f). If the
claimant is incapable of performing such work, the analysis proceeds to step fi

At step five, the Commissioner should concludether, in view of the
claimant’s RFC, the claimant is capable of performing other work in the nationg
economy. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(vinaking this
determination, the Commissioner must also consider vocational factors such a
claimant’'s age, education and past work experience. 20 C.F.R. 88
404.1520(a)(4)(v), 416.920(a)(4)(vif the claimant is capable of adjusting to othg
work, the Commissioner must find that the claimant is not disabled. 20 C.F.R.
404.1520(g)(1), 416.920(g)(1). If the claimant is not capable of adjusting to oth
work, analysis concludes with a finding that the claimant is disabled and is thern
entitled b benefits. 20 C.F.R. 88§ 404.1520(g)(1), 416.920(g)(1).

The claimant bears the burden of proof at steps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t

step five, the burden shifts to the Coresimoner to establish that (1) the claimant i$

capable of performing other work; and (2) such work “exists in significant numk

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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in the national economy.” 20 C.F.R. 88 404.1560(c)(2), 416.960(8¢Ryan v.
Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS

At step me, the ALJ found Plaintiff did not engage in substantial gainful
activity since February 23, 2011, the amended alleged onset date. Rt &@p
two, the ALJ foundhatPlaintiff hasthe following severe impairmentsipolar
disorder; personality disorder NOS; depressive disorder NOS; and morbid obe
Tr. 21. At step three, the ALJ fourttiat Plaintiff doesnot have an impairment or
combination of impairments thatees or medically equals the severity of a listed
impairmen. Tr. 21.

The ALJ then found thaPlaintiff hasthe residual functional capacity to
performa full range of work at all exertional levelsith the following
nonexertionalimitations:

She would be limited to simple, repetitive tasks of one to two steps; she

should work away from the public; she could have superficial contact

with co-workers but could not perform -tandem tasks; she would
work best in a work area or workstation without groups of people
nearby; she could tolerate occasional changes in the work setting; she
could not perform productierate or pace work; and she would require
work where reading was not an essential aspect of the job.

Tr. 23.
At step four, the ALJ founthat Plaintiff is capable of performinzast

relevant workas a kitchen helper. Tr. 2@lternatively, dter considering the

testimony of a vocational expert and Plaintiff's age, education, work experiencg

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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residual functional capacity, the ALJ found thareother jobs that exist in

significant numbers in the national economy that Plaintiff could perform such as

laundry worker, housekeeping cleaner, or hand packager or addréssgs.
Therefore, at step five, the ALJ concluded tHatrfff has not beennder a
disability, as defied in theSocial Security Agtfrom February 23, 2011, through th
date of the decisionTr. 8.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying

disability income benefits under Title Il and supplemental security inagmer

Title XVI of the Social Security Act. ECF No2.1 Plaintiff raises the following

issues for review:
1.  Whether the ALproperly evaluated Plaintiff's symptom complaints;
and
2.  Whether the ALproperly considered the medical opinion evidence.
ECF No. Rat 11.
DISCUSSION
A.  Symptom Caims

Plaintiff contends the ALJ improperly rejected her symptom claims. ECF
No. 12 at 1415. An ALJ engages in a twstep analysis to determine whether a
claimants testimony regarding subjective pain or symptoms is credibliest, the

ALJ must determine whether there is objective medical evidence of an underly

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMEN+9

e

ng



10

11

12

13

14

15

16

17

18

18

20

21

impairment which could reasonably be expected to produce the pain or other
symptoms allegetl. Molina, 674 F.3d at 1112 (internal quotation marks omitted)
“The claimant is not required shhow that hermpairment could reasonably be
expected to caesthe severity of the symptom she has alleged; she need only sl
that it could reasonably have caused some degree of the syinptasguez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal quotation marks omitted).
Second; [i]f the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimariestimony about the severity of
the symptoms if [the ALJ] givespecific, clear and convincing reasofw the
rejection’ Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (internal
citations and quotations omitted)General findings are insufficient; rathéhe
ALJ must identify what testimony is not credible and what evidence undermine
the claimants complaints. Id. (quotingLester v. Chater81 F.3d 821, 83®th
Cir. 1995);see also Thomas v. Barnhg278 F.3d 947, 958 (9th Cir. 2002){]he
ALJ must make a credibility determination with findings sufficiently specific to
permit the court to conclude that the ALJ did not arbitrarily discredit claisiant
testimony’). “The clear and convincing [evidence] standard is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comrr of Soc. Sec. Admiy278 F.3d 920,

924 (9th Cir. 2002)).
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In assessing a claimant’'s symptom complaitits ALJ may considemter
alia, (1) the claimans reputation for truthfulness; (2) inconsistencies in the
claimants testimony or between his testimony and his conduct; (3) the clagman
daily living activities; (4) the claimarg work record; and (5) testimony from
physicians or third parties concerning the nature, severity, and effect of the
claimants condition. Thomas278 F.3d at 9589.

Here, the ALJ found Plaintiff's medically determinable impairments cod
reasonably be expected to produce the symptoms alleged, but Plaintiff's state
concening the intensity, persistence, and limiting effects of these symptemnsar
entirely credible. Tr. 24, 169 This Court finds that the ALJ provided specific
clear, and convincing reasons for finding Plaintiff's statements concerning
intensity,persistence, and limiting effects arsymptoms not credible. T24, 169
72.

First, the ALJ found the objective evidence does not support the level of

limitation alleged® Tr. 24, 169.An ALJ may not discredit a claimant’s pain

sIn the February 23, 2016 decision, the ALJ noted:

The Appeals Council did not direct the undersigned to reconsider any of the
evidence already considered and addressed in the claimant’s prior decision.

However, the Appeals Council directed tbhedersigned to provide the
claimant the opportunity to submit additional evidence, and the claimant has
submitted [additional] medical evidence []. The undersigned fully
consideredthese [new] Exhibits and will discuss their effect on the
claimant’s residual functional capacity findings.

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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testimony and deny benefits solely because the degree of pain alleged is not
supported by objective medical eviden€®llins v. Massanayi261 F.3d 853, 857
(9th Cir. 2001)Bunnell v. Sullivan947 F.2d 341, 347 (9th Cir. 1991)Fair v.
Bowen 885 F.2d 597, 601 (9th Cir. 198%lowever, the medical evidence is a
relevant factor in determining the severity of a claimant’s pain and its disabling
effects. Rollins 261 F.3d at 857; 20 C.F.R. 88 404.1529(c®25.929(c)(2)
(2011) Minimal objective evidence is a factor which may be relied upon in
discrediting a claimant’s testimony, although it may not be the only faSt.
Burch v. Barnhart400 F.3d 676, 680 (9th Cir. 2005).

The ALJnoted that although Plaintiff's alleged onset date is February 23,
2011, there are few records between 2009 and March 2012. Tr. 169. In June
James Bailey, Ph.D., reviewed the record and determined the evidence was
insufficient to assess Plaintiffimmpairments. Tr. 16%62 In June 2012, John
Arnold, Ph.D., examined Plaintiff and opined that her symptoms would negativ{
impact job performance, but assessed limitations consistent with the ability to
work. Tr. 170, 60402. In October 2013, Plaintiff saver treating counselor,
Mandy Freeman, M.Ed., for completion of DSHS disability benefits paperwork,

but Ms. FreemamdicatedPlaintiff does not have a condition that prevents her

Tr. 24. The ALJ’s findings regarding Plaintiff’'s symptom complaints are

therefore discussed in the ALJ's April 4, 2014 decision.189:72.

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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from working, and Plaintiff stated her difficulty is finding the right work for. her
Tr. 171, 699.The ALJ noted that psychologists Thomas Clifford, Ph.D., and
Diane Fligstein, Ph.D., reviewed the record in June and September 2012,
respectively, and found that Plaintiff has limitatiolpst the limitations do not
prohibit all work. Tr. 12223, 14345, 172. The ALJ also detailetherevidence
in the recordeasonably supporting the conclusion tihatobjective evidends
not consistent witlthe level of limitation alleged by Plaintiff. Tr. 162.

Plaintiff's only argument is that “the ALJ may not make a negative
credibility finding ‘solely because’ the claimant’s symptom testimony ‘is not
substantiated affirmatively by objective medical evidence.” ECF No. 12 at 15
(quotingRobbins v. Soc. Sec. Admie6 F.3d880, 883 (9th Cir. 200%) Here,
the lack of objective evidence is not the sole reason given by the ALJ for reject]
Plaintiff's symptom testimony The ALJ cited severaltherclear and convincing
reasons supported by substantial evidence, discugsad Thus, the lack of
supportingobjective evidence was properly considered by the ALJ.

Second, the ALJ found Plaintiff demonstrated a tendency to exaggerate |
symptoms. Tr. 169. The tendency to exaggeratg bea permissible reason for
discountingPlaintiff's symptom testimonySee Tonapetyan v. Halt&42 F.3d
1144, 1148 (9th Cir. 2001)iiding the ALJ appropriately considered Plaintiff's
tendency to exaggerate when assessing Plaintiff's symptoms cldihes ALJ

cited the evaluation of Thomas Mitchell, Ph.D., who examined Plaint\farch

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMEN+13

ng

ner




10

11

12

13

14

15

16

17

18

18

20

21

2009 and conducted psychological testing. Tr-881Dr. Mitchell noted that
both his observations and objective test results “indicate a tendency to
emphasize/exaggerate her symptoms, possibly as a way to solicit support/attel
from others.” Tr. 583. The AUdundthe tendency to exaggerate detrdicim
the reliability ofPlaintiff's alleged symptoms. Tr. 169.

Plaintiff first contendshe ALJ misinterpreted Dr. Mitchell'spinion,
arguing that“Dr. Mitchell did not find [Plaintiff] personally exaggerates or has a
tendency to exaggerate symptoms, rather an algorithm supposed [sic] a profilg
merely a tendency of ‘magnifying’ her symptom&CF No. 12 at 14 (citing Tr.
583). Plaintiff is incorrect. In theental status exafimdings, Dr. Mitchell noted
“[h]er thinking was significant for negativity and emphasizing her symptoms,” a
his behavioral observations include, “she tended to describe her symptoms in
rather dramatic terms. This created some inconsistency in her overall
presentation.” Tr. 582. Dr. Mitchadlsonoted objective findingef emphasizing
and exaggerating her symptoms indicated in the results of the Millon Clinical
Multiaxial Inventory and found that those results were “consistent with her
presentation during the evaluation.” Tr. 583. Plaintiff's assertion that Dr. Mitch
did not find that Plaintiff tends to exaggerate or emphasize her symptoms is ng
supported by the record.

Plaintiff also contends that Dr. Mitchell’'s opinion was formed outside the

relevant period, suggesting that the ALJ should not have considered his
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conclusions ECF No. 12 at 15"Medical opinions that predate the alleged onset
of disability are of limited relevangeespecially in cases where “disability is
allegedly caused by discrete eventCarmickle v. Comin of Soc. Sec. Admin.
533 F.3d 11551165 (9th Cir. 2008)Dr. Mitchell’'s 2009 opinion predates
Plaintiff's alleged onset date of February 23, 2011 by nearly two years. Howe\
as noted by Defendant, Plaintiff alleged depression since the age of 16, reasor
suggesting that earlier i@as could shed light on Plaintiffs/mptom claims
ECF No. 13 at 7 (citing Tr. 169, 576). Nonethelafithoughthe ALJ did not
necessarily err in considering Dr. Mitchell’s opinion, the opinion two years priof
the alleged onset date does not by itself constitute clear and convincing eviden
that Plaintiffexaggerated hesymptons.*

Third, theALJ found Plaintiff's symptoms improve when she is compliant
with medication and involved in counseling, and that there are unexplained gay
treatment Tr. 17071. The effectiveness of treatment is a relevant factor in

determining the severity of a claimant’s symptoms. 20 C.F.R. 88 404.1529(c)(

+Defendant cites additional evidence in the record supporting the findihg th
Plaintiff exaggerates her symptoms. ECF No. 13at 6lowever, the ALJ did not
mention this evidence and the Court is constraineevie@w only those reasons
asserted by the ALJSec. Exch. Comm’n v. Chenery Co382 U.S. 194, 196

(1947);Pinto v. Massanari249 F.3d 840, 8448 (9th Cir. 2001).
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416.929(c)(3) (2011keeWarre v. Comm’r of Soc. Sec. Admu39 F.3d 1001,
1006 (9th Cir. 2006) (conditions effectively controlled with medication are not
disabling for purposes of determining eligibility for benefits) (internal citations
omitted);see alsarommasetti v. Astry®33 F.3d 1035, 1040 (9th Cir. 2008) (a
favorable response to treatmi&@an undermine a claimant’s complaints of
debilitating pain or other severe limitationgdditionally, when there is no
evidence suggesting a failure to seek treatment is attributable to a mental
impairment, it is reasonable for the ALJ to conclude that the level or frequency
treatment is inconsistent with the level of complaiklina, 674 F.3dat

111314. The ALJ cited substantial evidence supporting this reasoning, Fr. 170
71, and Plaintiff failed to discuss the evidence or show how the A&d.eECF
No. 12 at 1415; ECF No. 14 atG. This is a clear and convincing reason
supported by substantial evidence.

Fourth the ALJ found Plaintiff was able to work after her alleged onset dz
which undermines her disability claim. Tr. 1AMorking with an impairment
supportghe conclusion thaanimpairment is not disablingSee Drouirv.
Sullivan 966 F.2d1256,1258(9th Cir.1992) The ALJ observed that Plaintiff
worked a 3eéhour work week for nearly a year after her alleged onset waieh

reasonably supports the inference that Plaintiff's limitations are not as severe &
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alleged® Tr. 171, 392, 394. Plaintiff failed to discuss thisdenceor demonstrate
any error, and this isnatherclear and convincing reasons supported by substant
evidence.
B. Medical Opinion Evidence

Plaintiff contends the ALJ failed to properly consider the opinion of
psychologist Scott MabeBh.D, who examined Plaintiff in July 2013FECF No.12
at12-14; Tr. 67075. Dr. Mabee diagnosed depressive disoadelborderline
personalityfeatures anthdicated “rule out” borderline intellectual functioning
based on poor effort duringe mental status exam. Tr. 671. He assessed mark
limitationsin four functional areas: the ability to understand, remember, and pg
in tasks by following detailed directions; the ability to perform activities within a
schedule, maintain regular attendancel @@ punctual; the ability to complete a
normal work day and work week without interruptions from psychologically bas
symptoms; and the ability to communicate and perform effectively in a work se
Tr. 672. Dr. Mabee also assessed five moderate limitations. TrT®IE2ALJ gave
no weight to the marked limitations assessed by Dr. Mabee. Tr. 167, 171.

There are three types of physicians: “(1) those who treat the claimant (treg

physicians); (2) those who examine but do not treat the claimant (examining

s Plaintiff reported working 36 hours per week at McDonalds from April 2011 to

May 2012. Tr. 392, 394.
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physicians); and (3) those who neither examine nor treat the claimant but who
review the claimant’s file (nonexamining or reviewing physiciang)dlohan v.
Massanarj 246 F.3d 1195, 12602 (9th Cir. 2001) (brackets omitted). “Generally
a treating physician’s opinion carries more weight than an examining physician
and an examining physician’s opinion carries more weight than a reviewing

physician’s.” Id. “In addition, the regulations give more weight to opinions that

~

are

explained than to those that are not, and to the opinions of specialists concerning

matters relating to their specialty over that of nonspecialistls.(citations omitted).
If a treating or examining physician’s opinion is uncontradicted, an ALJ
reject it only by offering “clear and convincing reasons that are supported by
substantial evidese.” Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).
“However, the ALJ need not accept the opinion of any physician, including a
treating physician, if that opinion is brief, conclusory and inadequately supportg
clinical findings.” Bray v.Comm’r of Soc. Sec. Admib54 F.3d 1219, 122@®th
Cir. 2009)(internal quotation marks and brackets omitted). “If a treating or
examining doctor’s opinion is contradicted by another doctor’s opinion, an ALJ
only reject it by providing specific and legitimate reasons that are supported by
substantial evidence.Bayliss 427 F.3d at 1216 (citinigester 81 F.3dat830-31).
Because DrMabees opinionregarding marked limitationsas contradicted

by the opinios of Drs. Clifford and FligsteinTr. 12223, 14345,the ALJ was
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required to provide specific and legitimate reasons for rejettimgpinion. Bayliss
427 F.3d at 1216.

First, the ALJ found there is no support for the marked limitations assess
Dr. Mabee in the record as a whole. Tr..1&he consistency of a medical opinior
with the record as a whole is a relevant factor in evalu#tiaigppinion.
Lingenfelter v. Astrues04 F.3d 1028, 1042 (9th Cir. 2000xn v. Astrue495 F.3d
625, 631 (9th Cir. 2007)The ALJ noted that Plaintiff's ability to maintain a 36
hour per week work schedule for nearly a year after her amended alleged onse
Is inconsistent with the marked limitations assessed by Dr. Mabee. TA.7167,
392, 394.Plairtiff contends her employment was not relevant because “that wo
was not one that she can perform under the residual functional capacity
determination.” ECF No. 12 at 13. Plaintiff’'s point is unclear. If the functional

requirements of the job Plaintiff performed during the period of alleged disabilit

ed by

't date

rk

exceed the limitations of the residual functional capacity finding, the ALJ’s point is

emphasized, not undermined. Dr. Mabee’s marked limitations are even more
unsupported if Plaintiff was more capable than the RFC for somalfterehe
alleged onset dateThis is a specific, legitimate reason for giving little weighthie
marked limtations assessed by Dr. Mabee

The ALJalsoobserved that Plaintiff's symptoms improved with therapy an
counseling, as discussed throughoetdlecision. Tr. 167 (citing Tr. 68/09), 170

72. Plaintiff argues that the ALJ “fails to identify which of the limitations found |
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Dr. Mabee was eliminated by the improvement claimed. This is impermissibly
vague.” ECF No. 12 at 13[o the contrarythe ALJ dididentify the limitations
rejected, which are thmarked limitatiors assessed by Dr. Mahe&he ALJ found
those limitationsareunsupported by evidence that Plaintiff improved with treatm
Tr. 167. Plaintiff again misses the ALJ’s pojnthich isthat evidence of
iImprovement with treatmemeflectsa higher level of functioning than indicated by
the marked limitations assessed by Dr. Mabee. This was reasonably consider
the ALJ in evaluating Dr. Mabee’s opinion.

Second, the ALJ fountthe marked limitations assessed by Dr. Mabee are
inconsistent with his own findings. T¥67,171. A medical opinion may be
rejected by the ALJ if it is conclusory, contains inconsistencies, or is inadequat
supported.Bray, 554 F.3cat 1228;Thomas278 F.3dat957. The ALJ determined
Dr. Mabee’s “ratings of marked impairment are not supported by his other findi
Tr. 167. A review of Dr. Mabee’Sother findings reflecs no basis for assessing
markedlimitations Tr. 67075. Notably, Plaintiff was on time to her appointmen
the mini mental status exam and Trails Making test results were within normal
limits, and Dr. Mabee assessed no more than a moderate limitation in her abilif
perform activities of dailyiving. Tr. 67475. Plaintiff fails to identify any findings
by Dr. Mabee which reasonably support his assessment of marked limitations.

No. 12 at 13; ECF No. 14 at 2. While the ALJ could have perhaps cited more
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the conclusion is supported by substantial evidence and this is a legitimate rea|
giving less weight to Dr. Mabee’s opinion.

Third, the ALJ found Dr. Mabee’s conclusions appear to be based on the
Plaintiff’'s subjective complaints. Tr. 171. A physicisopinion may be rejéed if
it is based on a claimastsubjective complaints which were properly discounted
Tonapetyan242 F.3cat1149;Morgan v. Comrn of Soc. Sec. Admirn69 F.3d
595, 599(9th Cir. 1999)fair, 885 F.2d at 604However,when an opinion is not
more heavily based on a patient’s gelports than on clinical observations, there i
no evidentiary basis for rejecting the opiniddhanim 763 F.3dat1162;Ryan v.
Commt of Soc. Se¢528 F.3d 1194, 1199200 (9th Cir. 2008) As notedsupra
the ALJs determinationthat Dr. Mabee’s findingido notsupport the marked
limitations assessad based on the evidence. Since the ALJ also reasonably fo
that Plaintiff's symptom testimony is not fully reliable, the ALJ’'s conclusion that
Mabee’s marked limiteons must have been based on Plaintiff’'s unreliable
statements is a reasonable interpretation of the evidence. In this case, this is ¢
specific, legitimate reason for rejecting the marked limitations assessed by Dr.
Mabee.

CONCLUSION
Having reviewed the record and the ALJ’s findings, this Court conclude

ALJ’s decision issupportedy substantial evidence and free of harmful legal errg
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Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff's Motion for Summary JudgmeiiCF No. 12 isDENIED.

2. Defendant’s Motion for Summary JudgmdatF No. 13 is
GRANTED.

IT IS SO ORDERED. The District Court Clerks directed to enter this
Order and provide copies to counsel. Judgment shall be enteieefémdantand
the file shall beCLOSED.

DATED December 13, 2018

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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