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SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

KARI A.
Plaintiff, No. 2:17-CV-00322-SAB
V.
ORDER GRANTINGPLAINTIFE’S
COMMISSIONER OF SOGAL MOTION FOR SUMMARY JUDGMENT
SECURITY ADMINISTRATION,
Defendant.

Before the Court are the parties’ motions for summary judgment, ECF Nos. 14 and
15. The motions were heard without oral argument. For the reasof@tbebelow, the
CourtGRANT Splaintiff’s motion, DENIES defendants’ motion, and remands for an award
of benefits.

This case presents two main questions. First is whethestah@ ALJ improperly

discredited Plaintifs symptom testimony. The second issue is whether the ALd leyr

17

e

discrediting the expert testimony of Plainsftreating physicians. This case originally went

before a magistrate judge in 2013, and the Parties submittiedlatstd motion for remandl.

On remand, the ALJ once again discredited Plaisttéstimony and the medical opinigns

of her treating physicians, without altering those sectibtiseoorder. The reasons provid
for discrediting the testimony were error, and this court remandmnfaward of benefit

under the credigstrue doctrine.
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ADMINISTRATIVE PROCEEDINGS

On June 24, 2011, Plaintiff filed an application for social secur#urance benefit$

She alleged an onset date of May 1, 2007. Her application wasddartially and on
reconsideration. On April 15, 2013, she testified at a hearingatipg that denial before &
ALJ.

The ALJ discredited the testimony of Plainsfftreating physicians, primari
because they did not treat Plaintiff during the benefits pebodalso because they we
inconsistent with other evidence in the record. Further, Thedfdcledited Plaintifk self-
reported symptom testimony, in part because it was incemsistith that same evideng
The ALJ denied benefits, finding Plaintiff not disabled, on May 3320

Plaintiff appealed her denial to the Social Security Comnmssitiich upheld the

denial on November 7, 2014. Plaintiff appealed that denialthcipl review and move
for summary judgment. Rather than file a cross-motion, the A@ommissioner at tha
time submitted a stipulated motion for remand for a new hearndgeconsideration. S
King v. Colvin, 2:15ev-0001-VEB, ECF No. 19 (Sept. 23, 2015.)

The ALJ again denied benefits after a new hearing, with alidestical rationales

for discrediting Plaintiffs symptom testimony and the medical opinions of her treating
physicians in the new order dated August 25, 2016. Thanastity of the 2016 order |
identical to the 2013 order, including a number of typograpkitats, suggesting that mg
of the 2016 order was pasted from the 2013 démdintiff appealed this new denial to
Commission, was denied, and timely appealed to this Court undéiSAe. § 405(g).
SEQUENTIAL EVALUATION PROCESS
The Social Security Act defines disability as the “inability to engage in any substantial

gainful activity by reason of any medically determinable physacahental impairment

which can be expected to result in death or which has lasted or can be explsetbt@
continuous period of not less than twelve months.” 42 U.S.C. § 423(d)(1)(A). A claimant

! Most notably, the assertion that “Dr. Cox was her medical treatment provider, not her
medical treatment provider,” is contained in identical paragraphs in both orders.
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shall be determined to be under a disability only if the claimant’s impairments are of such
severity that the claimant is not only unable to do his ptswaeork, but cannot, considerit
claimant’s age, education, and work experience, engage in any other substantial gainful
work that exists in the national economy. 42 U.S.C. § 423(d)(2)(A).

The Commissioner has established a five-step sequemtiilaion process fg
determining whether a claimant meets the definition of disabiddnthe Social Securit
Act. 20 C.F.R. § 404.1520(a)(4); Lounsburry v. Barnhart, 468 F.3d 1114, (9h Cir.
2006).

At step one, the ALJ must determine whether the claimanegeptly engaged i
“substantial gainful activity.” 20 C.F.R. § 404.1520(b). Substantial gainful activity is
defined as significant physical or mental activities donesoally done for profit. 20 C.F.H
§ 404.1572. If the individual is engaged in substamg@hful activity, he or she is n(
disabled. 20 C.F.R. § 404.1571. If not, the ALJ proceeds to step two.

At step two, the ALJ must determine whether the claimantahssvere medicall
determinable impairment, or combination of impairments, that signily limits the
claimant’s physical or mental ability to do basic work activities. 20 C.F.R. § 404.1520(c). If
the claimant does not have a severe medically determinable impaon@arhbination of
impairments, he or she is not disabled. If the ALJ finds theneint does have a seve
impairment or combination of impairments, the ALJ proceeds to step three.

At step three, the ALJ must determine whether any of the claimant’s severe

impairments “meets or equals” one of the listed impairments acknowledged by the

Commissioner to be sufficiently severe as to preclude substgaitdll activity. 20 C.F.R]

§§ 404.1520(d), 404.1525, 404.1526; 20 C.F.R. § 404 Subpt. P. App. 1 (“the Listings”). If

the impairment meets or equals one of the listed impairmentdathent is per se disable

and qualifies for benefits. If not, the ALJ proceeds to the fourth step.
Before considering step four, the ALJ must determine the claimant’s “residual
functional capacity.” 20 C.F.R. § 404.1520(e). An individual’s residual functional capacity

Is his or her ability to do physical and mental work\aiiéis on a sustained basis desj
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limitations from his impairments. 20 C.F.R. § 1545(a)(1). In makwgfinding, the ALJ
must consider all of the relevant medical and other evidence. 20 C.F.R. § 404.1%45{

At step four, the ALJ must determine whether the claimant’s residual functioning
capacity enables the claimant to perform past relevant work. 20 C.&(R.%20(e)-(f). I
the claimant can still perform past relevant work, he or she is not disabled. If the AL
the claimant cannot perform past relevant work, the analysis proce&éstifthtstep.

At step five, the burden shifts to the Commissioner to ptiegeclaimant is able t
perform other work in the national economy, taking into account claimant’s age, education,
work experience, and residual functioning capacity. 20 C.F.R. 832d(g). To meet thi
burden, the Commissioner must establish (1) the claimant ibleap&performing othe
work; and (2) such work exists in significant numbers in the national economy.” 20 C.F.R.
8 404.1560(c)(2); Beltran v. Astrue, 676 F.3d 1203, 1206¢g. 2012).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner is governed by 42

U.S.C. §8 405(g). The scope of review under Section 405(g) mgetd, and the

Commissioner’s decision will be disturbed “only if the ALJ’s decision was not supported
by substantial evidence in the record as a whole or if the &dplied the wrong lega
standard.” Shaibi v. Berryhill, 870 F.3d 874, 878tkOCir. 2017). “The findings of the
Commissioner of Social Security as to any fact, if supported lstantial evidence, sha
be conclusive.” 42 U.S.C § 405(g). “Substantial evidence” is defined as “such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion.” Molina v.
Astrue, 674 F.3d 1104, 1121ti9Cir. 2012). However, when determining whet
substantial evidence exists, a reviewing court “must consider the entire record as a whole,
weighing both the evidence that supports and the evidemae detracts from th
Commissioner's conclusion, and may not affirm simply byatstd a specific quantum (¢
supporting evidence.” Garrison v. Colvin, 759 F.3d 995, 1009 (9th Cir. 2014).

A district court “may not reverse and ALJ’s decision on account of an error that is

harmless.” 1d. An eror is harmless “where it is inconsequential to the [ALJ’s] ultimate
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nondisability determination.” Id. at 1115. The burden of showing an error is harr
generally falls upon the party appealing the ALJ’s decision. Shinseki v. Sanders, 556 U.
396, 409-10 (2009).
STATEMENT OF FACTS
At the time of the hearing in 2013, Plaintiff was 27 years\Wtden she was 17, i
2003, she was involved in a serious traffic accident. A mattressfffaltruck traveling in
front of her on a two-lane highway. A car drove over the mattress and careened ticig

to the left of the passing lane. Another driver parked his cahat he thought was th

shoulder to assist the driver in the ditch. A truck travelinthepassing lane swerved|i

front of Plaintiffto avoid the good Samaritan’s parked car, and Plaintiff’s car was subducted
under the truck. The front of her car and her skull were crusheghanell into a week
long-coma. When she awoke, she was blind in one eye and suffemedgimasia, spina
pain, anxiety and depression, and cognitive impairments.

She was discharged from inpatient care in late 2003. At that timdumetronal
capacity was evaluated as severely limited, so much so thatifiPlaas directed not to tak
short trips on public transportation without assistanceahty 2004, after a few weeks
outpatient care, she received a mental health exam from St. Luke’s Rehabilitation Institute,

which did not indicate any substantial cognitive impairmel@&F No. 9, Ex. 12F, at 103

36. She returned to school, but not to her paté-job at McDonald’s, due to anxiety attacks

stemming from the accident and the affect thaad on her reasoning

Plaintiff began working a series of jobs from 2005 to 2005t termination from he
job in 2007 due to absences stemming from an illness marksathefsher alleged ons
date. Plaintiff alleges that the termination, and the difficubies had holding a job frol
2005 to 2007, were due to residual physical and cognitimgalions stemming from th
2003 accident.

Later in 2007 she moved to Germany with her partner, where she remathedter
her date last insured in 2009. Plaintiff was treated at Landstoly Medical Center during
that period of time. Most of the Landstuhl treatment notes arelfouECF No. 8. The)
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are difficult to read due to the poor scan quality, but incluaest melevantly, two cognitiv
functioning tests.

In May of 2010, Plaintifinderwent a “formal assessment of complex communication
and rasoning.” ECF No. 8-8, Ex. 5F at 156. She completed a Functional Assessmg
Verbal Reasoning and Executive Struggles (FAVRES) and a Test of Evekjtegayion
(TEA.) She demonstratégrossly intact functional reasoning and judgment,” however, she
“did demonstrate delays in processing, difficulty with thought tdaton, and a lack o
higher level divergent thinking/reasoning.” Id. at 157. The treating speech patholog
Amanda Dyrek,concluded that the FAVRES results were “consistent with [Plaintiff’s]
diagnosed injury and . . . complairittd.

The TEA results likewise indicated that Plaintifiay have difficulty with sustained
attention during tasks of lengthy duration and possbliye effort required with auditol
selective attention,” and the results were “consistent with [Plaintiff’s] medical history of
head injury’ Id., at 158. Plaintiff demonstrated sustained improvemest the next few

months. She took a contextual memory test on SeptemberXl,20F No. 8-8, Ex. 5F 3

15. That test appears to indicate normal immediate and delayed relcdliowever, the

test performed is not diagnostic, and there is no clear summary of the. results
When Plaintiff returned to the United States she began treatmitdnnew doctors
Dr. Peter Endyke and Dr. Lylanya Cox. Those treatment notes indicatenantendation
that Plaintiff apply for social security benefits, and are congigtegh Plaintiff's self-report
of cognitive limitations, as well as chronic pain and depression amebyan
THE ALJ’S FINDINGS
At step one, the ALJ found Plaintiff was not engaged in substagiahful activity

during the benefits period of May 1, 2007 through her daterlasted of June 30, 20009.

Administrative Record (AR) 32.
At step two, the ALJ found Plaintiff had the following severe impairmelafi.eye
blindness. AR 32.
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At step three, the ALJ found Plaintiff does not have an impairment or coation
of impairments that meets or medically equals the severity of ohe tfted impairment
in 20 C.F.R. § 404 Subpt. P. App. 1 (citing 20 C.F.R. 88 416.920(@)024. and 416.926
AR 32.

Before reaching step four, the ALJ found Plaintiff has the residoetiinal capacity
to perform a full range of work at all exertional levels as definé&DiC.F.R. § 416.967(b
subject to the following limitations: an inability ¢ work requiring bilateral visual acuit
and an inability to do fine detailed works. AR. 27.

At step four the ALJ found Plaintiff able to perform past relevant waslan assistal
manager during the benefits period (citing 20 C.F.R. 8§ 404.156589ARs a result, th
ALJ did not reach step five, and found that Plaintiff was nsaitled during the benefi
period.

ISSUES FOR REVIEW
1. Whether the ALJ improperly rejected PlaingfEymptom claims;
2. Whether the ALJ improperly discredited medical opinion evidence?
DISCUSSION
l. Whether the ALJ Erred by Discrediting Plaintiff’s Testimony?

Plaintiff claims The ALJ improperly discounted her testimmoancerning the severit
of her impairmentsAt the hearing, Plaintiff made the following statements concerthie
severity of her alleged physical and mental symptoms:

e She suffers and suffered from short- and long-term memory loss, difficulty

concentrating, and mental fatigue. AR 55-6

e She has frequent, chronic migraines, roughly three times a week, which abate

30 seconds with medication. AR 64.

e She suffers from depression and anxiety. AR 64-65.
e She suffers from back pain. AR 67.
e She experiences difficulty walking. AR 70.

Il
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a.  TheALJ’s Credibility Determination

An ALJ engages in a twstep analysis to determine whether a claimant’s testimony
regarding subjective pain or symptoms is credible. Garrison virC@b9 F.3d 995, 101
(9th Cir. 2014). “First, the ALJ must determine whether the claimant has presented objed
medical evidence of an underlying impairment ‘which could reasonably be expected to
produce the pain or other symptoms alleged.’” Id. (quoting Lingenfelter v. Astrue, 504 F.
1028, 1036 (& Cir. 2007)).

In this analysis, the claimant is not required to show “that her impairment could
reasonably be expected to cause the severity of the symptom she has allegeel] simdy,
show that it could reasonably have caused some degree of that symptom.” Smolen v. Chater
80 F.3d 1273, 1282 {® Cir. 1996). Nor must a claimant produce “objective medical
evidence of the pain or fatigue itself, or the severity thereof.” Id.

If the claimant satisfies the first step of this analysis, thede is no evidence (¢
malingering, “the ALJ can reject the claimant’s testimony about the severity of her
symptoms only by offering specific, clear and convincing reasons to do so.” Smolen, 80 F.3(
at 1281. The ALJ determined Plaintiff satisfied the firspsite this inquiry. AR 34
However, the ALJ found Plaintiff statements concerning the intensity, persistence, and
limiting effects of these symptoms not entirely credible for the following reasons.

First, the ALJ found that a “gap” in medical treatment records from 2004 to 2010

suggested that the impairments complained of did not f&ist 2004 to 2010. ECF No.

9.2, at 17. The ALJ narrowed the inquiry into medical treatmentdedomm the benefit
period. Id.(“There are very few treatment records for 2007 to 2009.”)

Second, the ALJ noted inconsistencies between what medicalérgasuords ther
were and the alleged impairments. Notably, shortly after the 20@8nahile accident
Plaintiff underwent cognitive rehabilitation, and the testing @aged with the culminatio
of that treatment indicated no significant cognitive or other mental hegddirment.

Finally, the ALJ noted inconsistencies between the Pldmtiffted impairments and

her daily activities, as testified to by Plaintiff and descriived third-party function repor
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completed by Plaintifs mother.
I.  The Use of a Treatment “Gap” to Discredit Plaintiff’s Testimony

The first reason the ALJ gave for rejecting Plaiidifymptom testimony is not
supported by the record as a whole. It is true that an ALJjusdfy the rejection of 4
claimant’s testimony regarding physical ailments due to a limited course of treatment for
those conditions. See, e.g., Burch v. Barnhart, 400 F.3d 676(9B1Cir. 2005); Meand
v. Apfel, 172 F.3d 1111, 1114 (9th Cir. 1999). This is because the ALJasonebly infel
that someone suffering from disabling pain or physical exlis1 would very likely see
medical treatment, and thus the failure to pursue treatment gives risestms about th
existence or severity of the ailments. Id.

Here, the record demonstrates that Plaintiff underwent extensivedrgatoraddres
precisely the complained-of conditions. She was hospitalizéd/toweeks, then underwe
treatment at an in-patient rehabilitation center for three weeks, lefioigedischarged wit
further outpatient treatment. AR 1297. Her self-reported symgptd back pain, depressig
anxiety, reduced cognitive functioning, difficulty walking, atecreased stamina are
confirmed by the treatment records from that period. Reaching her nmaxmmedical
recovery should not preclude a claimant’s subsequent recovery, provided that she was
disabled for the benefits period notwithstanding the improvement.

ii.  Inconsistencies Between Symptom Testimony and Medical Evidence.

The second reason, inconsistencies between Plaingiffnptom claims and the
objective medical evidence, constitutes a ‘“specific, clear and convincing reason” for
discounting the symptom claims. See Smolen, 80 F.3d at K28/ ALJ must conside
objectivemedical evidence when determining the intensity and persistence of a claimant’s
alleged symptoms. See 20 C.F.R. 8§ 416.929(c)(2). However, an ALhatilieject g
claimant’s statements “solely because the available medical evidence does not substantiate
[a claimant’s] statements.” Burch v. Barnhart, 400 F.3d 676, 681h(@ir. 2005) (‘“Although
lack of medical evidence cannot form the sole basis for discgupdéim testimony, it is

factor the ALJ can consider in his credibility analysis™).
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Ninth Circuit case law, on the other hand, makes clear that “an ALJ may reject a
claimant’s statement about the severity of his symptoms and how they affect him if those
statements are inconsistent with or contradidigdthe objective medical evidence.”
Robbins v. Social Sec. Admin., 466 F.3d 880, 887 (3r. 2006) (emphasis added); John
v. Shalala, 60 F.3d 1428, 1434 ir. 1995).

One of The ALJ alleged “inconsistencies” is simply not true. The ALJ asserts th3

on

U/

Nt

“mental fatigue” is not established in the record. To the contrary, the very medical evidence

that The ALJ cites establishes mental fatigue. ECF No. 9, Ex. 12F at 5.
The second alleged inconsistemepetween Plaintifs testimony regarding her post-
accident mnemonic symptoms and the record. Plaintiff stateduhagdhe benefits periog

in 2007, she suffered from short-and long-term memory loss, seweugh that she cou

——

d

not remember what she ate for dinner the day before or whether or not she had change

child’s diaper. AR at 57-58. However, her neuropsychological evaluation completg
early 2004 indicates that her only significant impairmentsadtittme were cognitive fatigu
and anxiety related decompensation. ECF No. 9, Ex. 12F atfte $nmmary of that testin
the treating doctor reported that Plaintfiieported no significant changes in memory

functioning.” ECF No. 9, Ex. 12F at 11. The ALJ found these tests were inconsistent \
Plaintiff’s testimony and discredited it. ECF No. 9.2.

dir
e

op

with

The Ninth Circuit has repeatedly emphasized thdtile discussing mental heaILh

Issues, it is error to reject a claimant's testimony merely becaugpéosgawax and wan

in the course of treatmeitGarrison, 759 F.3dt 1017, citing Holohan v. Massanari, 2

A6

F.3d 1195, 1205 (9th Cir. 200X Cycles of improvement and debilitating symptoms are a

common occurrence, and in such circumstances it is error for anoAhidkt out a few
isolated instances of improvement over a period of months or gedr® treat them as
basis for concluding a claimant is capable of worRin@arrison, at 1017. Reports
improvement in the context of mental health issues must te¥preted with aj
understanding of the patient’s overall well-being and the nature of her symptoms. Id.
I
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The Ninth Circuit identified two chief sources of error when imtsrpg menta
health testing, and set forth two corresponding interpretaids. First, the Ninth Circu
recognized that symptoms wax and wane, and thus mental lesaltiyg tmust be interpretq
in light of the entire record. Garrison, 759 F.3d at 1017. SedbwdNinth Circuit
recognized that “doing well” in a clinical setting does not necessarily reflect an abdif
enjoy success in a workplace, and thus significant weigihtes to the absence of a medi
expert’s testimony regarding the patient’s capacity to work. Id, at 1018-19.

In this case, thdadn’s share of testing indicates that Plaintiff’s cognitive functioning
was prone to waxing and waning, and there are multiple doctor’s notes indicating that she
was unable to work. In the weeks prior to the St. Luke’s 2004 WAIS exam, she was in in-
patient treatment. When discharged, she was found unable to mmetkim to school, EC

No. 89, Ex. 8F at 23, and was required to have “24 hour supervision by an adult,” id., at 31.

In May of 2010, Plaintiff completed the FAVRES, with testing cstesit with her selft

reported cognitive and mnemonic limitations. ECF No. 8-8, Bx.ab 156-59. Upoif
Plaintiff’s return to the United States, her treating doctors Dr. Endyke and Dr. Cox both
found marked to severe cognitive limitations. See Infra, § li(a),(c).

Even the two pieces of evidence cited by the ALJ demonstratasistency in

Plaintiff’s cognitive capacity. The WALIS testing was performed over three sessions because

of Plaintiff’s limitations. ECF No. 9, Ex. 12F at 11. During her first session, on December

10, 2003, “her behavior was remarkable for poor self-monitoring, rapid rate of speech, g

it
pal

y t
cal

14

nd

irrelevant, tangential and circumstantial content of speech.” Id. On the second testing date,

January 6, 2004, her speech issues were largely resolved, butrgilaioed of fatigue afte
only 2 hours of testing and was rescheduled to completevéduation on January 13, 20(

Id. This is entirely consistent with the oeuvre of her medi@ards, which is a significan

decompensation of cognitive and linguistic functioning aftegde. See infra, § li(a) (Dr.

Endyke’s evaluation).
Likewise, the Contextual Memory Testing performed in 2010 detraied norma

immediate and delayed recall of items. However, that test is intended to assess “awareness
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of memory capcity strategy use;” essentially, to determine whether Plaintiff was

appropriately using the cueing techniques that she had bewicipgato assist her with he

memory problems. Much of the therapy performed at Landstuhl iedlaling Plaintiff in

identifying “moments of becoming tangential.” See e.g. ECF No. 8-8, Ex. 5F at 51. §

complained of being “easily distracted,” of her “brain go[ing] elsewhere if not kept busy . . .

and not realiz[ing] when new important tasks present themselves,” and needing visual or

verbal cues to trigger the performance of activities of dailydiviike laundry. ECF No

8.8, Ex. No. 5F, at 15. While the CMT score in 2010 indicates an sedeapacity to utiliz
meta-level tools to identify verbal decompensation, it atslicates that the underlyin
cognitive issues she was learning to self-identify had persisted frofnu@O@ that date.

In sum, even the testing cited by tA&J indicates that Plaintif§ cognitive and
mnemonic capacities were subject to dramatic departures due to faggta, and that he
performance “while being treated and while limiting environmental stressors™ did not

necessarily demonstrate that Plairftiffin function effectively in a workplace.” Garrison
759 F.3d at 1017. Thus, isolated instances of testingisgawnemonic success are I
“inconsistent” with the record as a whole.

Plaintiff’s doctors consistently demonstrated skepticism about her ability to return to
work. Dr. Tindall’s opinion itself included a recommendation that Plaintiff not return to he
part-time job at McDonalds until she could increase her stamina. BCE, NEx. 12FOn
July 30, 2004, after Dr. Tindall’s testing, Plaintiff’s treating doctor, Nathan Stime M.D.,

indicated that Plaintiffwas ‘“unable to work at McDonalds due to the motor vehig

accident.” ECF No. 9, Ex. 15F at 3. Dr. Stime’s letter specifies that the accident “has altered
her reasoning” and led to anxiety. Id. The Landstuhl therapy, although performed
occupational therapists, indicated goals exclusively relatetgintiff’'s non-vocational ang
scholastic pursuits. Her more recent doctors expressly found thatwstable to work. Se
infra, § 2(a),(c).

Thus, under the interpretive guidance from the Ninth CircuiGarrison, the St.

Luke’s testing in early 2004 and the Landstuhl testing ib02@either reflect Plaintifé
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baseline during the benefits period nor her actual capacitideut$ the clinical setting.

Accordingly, it does not constitute substantial evidence cseffit to discredit Plaintiff
symptom testimony.
lii.  Discrediting Plaintiffs Testimony Due to Daily Activities.

The third reason thaLJ gave to discredit Plainti§ testimony was inconsistencies
between her stated impairments and her daily activifie@sNinth Circuit has “warned that
ALJs must be especially cautious in concluding that dailyides are inconsistent wit
testimony about pain, because impairments that would unopgsty preclude work an
all the pressures of a workplace environment will often be densiwith doing more tha
merely resting in bed all day.” Garrison, 759 F.3d at 1016. Recognizing that claim
should not be penalized for attempting to lead their normal lives, “only if Plaintiff’s level of
activity is inconsistent with[ler] claimed limitations would these activities have any beg
on Her] credibility.” Id.

The record does not provide any inconsistencies between ifiPlairdtated

impairments and her daily activities of assisting her partnearing for their young chilg

during the benefits period. Plaintiff testified that her partdiek the majority of the

=)

=

ants

rng

household chores, that she had to take frequent breaks theidgy, and that she struggled

to remember things as basic as changing her child’s diaper without relying upon cuing
techniques. See ECF No. 8.2, at 58. Her testimony about her dailifiestis entirely
consistent with her alleged limitations, and reflects someone #gragtempting to
overcome her limitations and lead her normal life.

Accordingly, the supposed inconsistencies between Plasndififly activities and her
testimony do not satisfy the requirement of a clear, convincing, pecifis reason tq
discredit her testimony. Because neither of the ALJ’s other proffered rationales satisfy that
requirement, the ALJ erred in discrediting Plairgifymptom testimony.

[I.  Whether the ALJ Improperly Reected Medical Opinion Evidence?
Plaintiff contends the ALJ improperly rejected the medical opiexidence of Dr

Peter Endyke and Dr. Lylanya Cox. The Ninth Circuit distingsbetween thre

ORDERGRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 3y 13

A4




© 0o N o o M W N B

N N NN NDNMNNNDNRRRRRRERRR R R
0 ~N O O N WO N BFPB O ©O© 0 ~N & 0O N W N R O

categories of medical providers when assigning thght/e be given to their opinions: “(1)
those who treat the claimant (treating physicians); (2)ethhds examine but do not tre
the claimant (examining physicians); and (3) those whthereexamine nor treat th
claimant but who review the claimant’s file (non-examining or reviewing physicians). Leg
v. Chater, 81 F.3d 821, 830 (9th Cir. 1995), as amended @A996) “Generally, a
treating physician’s opinion carries more weight than an examining physician’s, and an
examining physician’s opinion carries more weight than a reviewing physician’s.” Holohan
246 F.3dat 1202.

A treating provider’s opinion is controlling, unless contradicted by substantial
evidence in the record. 20 C.F.R. § 404.1527(c)(2). Even if there isastiilscontrary

evidence in the record, it is still ““entitled to the greatest weight . . . even if it does not meg

at
e

ter

t

the test for controlling weight.”” Orn v. Astrue, 495 F.3d 625, 632 (9th Cir. 2007), quaoting

Social Security Ruling 9&p at 4, available at 61 Fed.Reg. 34, 490, 34,491 (July 2, 1
It is undisputed that Dr. Cox and Dr. Endyke were treatingiplays. The issu

before the Court is whether the ALJ erred in giving their opaildtie weight. For the

reasons explained below, the ALJ did so err.
a. Dr. Peter Endyke, Psy.D.’s Opinion

Treating physician Dr. Peter Endyke began treating Plaintiff on Magd11. ECR

No. 9, Ex. 19F at 1390. Dr. Endyke’s initial evaluation indicated cognitive impairments,
based on the Minnesota Multiphasic Personality Inventory (MMPI).itdgession of

Plaintiff includes the following assessment:

“[t]here is a longstanding, underlying moderate to severe level of depression and anxiety

she can no longer hide or ‘pretend’ does not exist. She feels hopeless and helpless about

her situation. She feels guilty about her disabilities, antiegisot to be a burden, g
she desperately needs financial and emotional support. Shglestio sleep, she h
fatigue and often has little or no motivation. She is a severgilsed person who dog
not want to ask for anyone’s help, but for now she will, for the sake of her children.”

ECF No. 9, Ex. 19F, at 1393.
Il
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Dr. Endyke provided an initial diagnosis of a GAF of 45 (intiincpserious symptom
or serious impairments in social, occupational, or school iimng.). He recommendg
that Plaintiff“apply for disability, as it seems evident she would qualify.” ECF No. 9, at
1394.

In January of 2012, Dr. Endyke performed a mental capacity assessmeto E&H
9, Ex. 6F. He found marked and extreme limitations in Plaistifiental capacity across
understanding and memory, sustain concentration and persisteneeaptation. Id. Mos
relevantly, he found extreme limitations in Plairitifibility to complete a normal workday,
complete a normal workweek, and perform at a consistent pacetanthasd rest period
Id. He attributed these limitations to the severe head injurgreafin 2003. He performe
a residual functional capacity questionnaire, indicatingifsigt limitations in Plaintiffs
ability to work without taking frequent, prolonged breaks. Id.

At the end of August, 2012, Dr. Endyke performed another mentacita
assessment. ECF No. 9, Ex. 20F, 1397. This time, he found moderatarked limitationg

in mental capacity across understanding and memory, sustamekntration ah

persistence, and adaptation. Id. Likewise, he found marked, rathextiname, limitations

in Plaintiff’s ability to complete a normal workday, complete a normal workweek, and
perform at a consistent pace with standard rest periods. |d. Hawmhto attribute thes
limitations to the 2003 motor vehicle accident. Id.
b.  TheALJ’s Rationales for Discounting Dr. Endyke’s Opinion

The ALJ discounted Dr. Endyke’s opinions for three reasons: first, because Dr.
Endyke’s treatment and diagnosis of Plaintiff’s reduced mental capacity occurred after the
benefits period; second, because the ALJ determined that Dr. Endyke’s opinions regarding
Plaintiff’s cognitive limitations were inconsistent with other medical records; and third,
because Dr. Endyke purportedly lacked the expertise to opineaoriifPks physical and
social functioning limitations.
Il
Il
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I.  The Gap from the Date Last Insured to Dr. Endyke’s Treatment

The first reason given to discredit Dr. Endyke’s testimony, the fact that Dr. Endyke’s
treatment and diagnosis occurred after the date last insuredadalsnatter of law. Th
Ninth Circuit has repeatedly held that “medical evaluations made after the expiration of a
claimant’s insured status are relevant to an evaluation of the pre-expiration condition.”
Lester, 81 F.3&t 832 (quoting Smith v. Bowen, 849 F.2d 1222, 1225 (9th Cir8))98

ii. Inconsistent Evidence from an Accepted Medical Source

The second reason, perceived inconsistencies between Dr. Endyke’s opinion and
other medical evidence in the record, can serve as a basis for affording a treating doctor’s
opinions little weight. See, e.qg., Lester, 81 FaB833. The ALJ does not make clear w
“other medical evidence” is used to discredit Dr. Endyke’s opinion, saying only that “the
evidence summarized above indicates the claimant had no more tlthaefdits in
cognitive functioning soon after the 2003 motor vehicle accidedtapproximately a yei
after the date last insured.” AR 38. The medical evidence that this most likely refers to are
the treatment notes from St. Luke’s Rehabilitation Institute, ECF No. 9, at 1030-36, and
Landstuhl Army Medical Center, ECF No. 8-8, 5F at 15.

When determining what medical evidence in the record can betosedtify a
diminution in weight for a treating physician’s opinion testimony, courts treat differently
medical opinions stemming from “acceptable medical sources” and those made by other
sources. See Social Security Ruling, SSR 06-03p.; Titles Il and XVI: Comgjd@pinions
and Other Evidence From Sources Who Are Not “Acceptable Medical Sources” in
Disability Claims; Considering Decisions on Disabiliy Other Governmental ar
Nongovernmental Agencies, 71 FR 45888The St. Luke’s medical records do come from
an acceptable medical source, Dr. Angelique G. Tindall, Ph.D., Clingsalhologist. Se
20 C.F.R. 8 404.1502(a)(2). However, the Landstuhl treatment notex,dusrihat testin
was performed by Hattie P. Walker, an occupational therapist. Id.

The relevant regulations require an ALJ to articulate the weighhdo opinions
from medical sources who are not acceptable medical sources. 20 C.F.R. § 404.)5
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Specifically, “when an adjudicate determines that an opinion from such a source is entitled

-

to greater weight than a medical opinion from a treating source, tei@atpr must explai
the reasons.” Id. Here, the ALJ did not do so, and only summarizes the Landstuhl érgatm
notes briefly, accepting their findings as true, without addrgdbe source. See AR 35-36.
The ALJ failed to provide an adequate articulation regarding ameldtuhl notes. See 20
C.F.R. 8 404.1527(f)(1),(2).

Dr. Tindall’s test, indicating normal, if not above-average, cognitive and mnemonic
capacity in early 2004, does not constitute “substantial” evidence sufficient to support the

ALJ’s decision to give Dr. Endyke’s opinion low weight. First, Dr. Tindall was an

=)

examining, and not a treating, physician, and thus her opisigivén lower weight tha
Dr. Ednyke’s. Lester, 81 F.3d at 830. In Winans v. Bow#re Ninth Circuit held that an
ALJ must set forth “specific, legitimate reasons” that are “based on substantial evidence in
the record” for resolving a perceived conflict in favor of an examining physician over a
treating physician. 853 F.2d 643, 647 (9th Cir. 1987). Thdesmas of the conflict itself
cannot serve as the “specific legitimate” reasons to resolve that perceived conflict in Dr.
Tindall’s favor.

Instead, lhe applicable regulations detail what factors are to be used when evaluati
competing medical opinions from treating physicians. Adjudicatemdoek at, inter alia
(a) the duration of the treatment relationship and whether the treating sourceairaesiodt

“longitudinal picture” of the patient; (b) the nature and extent of the treatment relationship;

=

(c) whether the opinion is supported by medical signs anddabgrfindings; (d) whethe

—

the opinion is consistent with the record as a whole; (e) dnadher the opinion is withi
the treating source’s specialization. 20 C.F.R. § 404.1527(c).

Both opinions were supported by objective testing (the WAIS akdPl)] and both
providers were clinical psychologists acting within the scdpleeir specializations, but the
expansive nature and prolonged extent of Dr. Endyke’s treatment relationship with Plaintiff
should have graed it more weight than Dr. Tindall’s examining relationship. Dr. Endyke’s
January 4, 2012 Medical Source Statement occurred after treatingfHi@irtight months

ORDERGRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 3y 17




© 0o N o o M W N B

N N NN NDNMNNNDNRRRRRRERRR R R
0 ~N O O N WO N BFPB O ©O© 0 ~N & 0O N W N R O

His August 31, 2012 Statement occurred after 16 months of treatment. Dr. Tindall’s three

sessions of testing formed the entirety of her examiningioe&tip with Plaintiff. She

would have only seen Plaintiff once, were it not for Plailstiffability to perform the testing
in one session due to her cognitive limitations. Dr. Endykeahi@go gain a “longitudinal
picture of [her] medical impairment(s),” while Dr. Tindall was not. See 20 C.F.R.
404.1527(c)(2).

Further, Dr. Endyke’s findings were more consistent with the record when taken as a
whole than Dr. Tindall’s. See supra, 8 1(b)(ii). In particular this is true when one piroj
considers both Dr. Endyke and Dr. Cox’s opinions as part of the record. See e.g. Lingenfelte
v. Astrue, 504 F.3d 1028, 1037 (9th Cir. 2007)(finding erratisoredit opinion testimon
of two treating hysicians due to contrary “consensus” of medical opinion, when such
“consensus” was created, circularly, by discrediting opinion testimony of treating
physicians.)

Thus, it was error for The ALtb rely upon Dr. Tindall’s examining opinion to
discredit O. Endyke’s treating opinion, because none of the enumerated regulatory factors
cut in favor of Dr. Tindall’s opinion, and because Dr. Endyke’s treating relationship
presumptively gives his opinion more weight.

lii.  Dr. Endyke’s Lack of a Specialization

The third reason the ALJ gave fgiving Dr. Endyke’s opinion low weight, his lack
of specialization in some of the areas he opined on, directlyictenkith Ninth Circuit
precedent. See Lester, 81 F&B®@33 (citing Sprague v. Bowen, 812 F.2d 1226, 1232

Cir. 1987)). As the Ninth Circuit held in Lester, an opmifsom a treating physician

presumptively has controlling weight because of the “unique perspective” that a treating
physician brings to the medical evidence as a whole. Lestd¥,381lat 833. The Nint
Circuit’s rationale is directly on point and applicable here.

“An integral part of the treating physician's role is to take account all the

available information regarding all of his patient's impairmenteluding the
findings and opinions of other experts. The treating physgiaontinuing
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relationship with the claimant makes him especially qualifieeivi@uate reports
from examining doctors, to integrate the medical information thayige, and to
form an overall conclusion as to functional capacities mnithtions, as well as to
prescribe or approve the overall course of treatment. Thigricgarly true in
cases like Lestés, where the parts of the functional restrictions arising fram th
claimant's physical impairments cannot be separated from treegpesihg from
his mental impairments.

Id. Thus, while Dr. Endyke’s opinion is not given more weight in those areas where
he is not a specialist, under Lester and Sprague, the absespexiafization cannot
be used as a legitimate reason to discount it. What is moreliagal psychologist,
he is a specialist with regard to the cognitive complaintsftinen the heart of this
dispute.

The ALJthus erred in not giving Dr. Endyke’s opinion substantial, if not
controlling, weight.

C. Dr. Lylanya Cox

In February of 2013, Dr. Lylanya Cox, M.D., performed a Residual Funttions

Capacity Questionnaire and a Mental Capacity Assessment. ECF No. 8FEAR 16034
08. Dr. Cox indicated that Plaintiff would be limited to ssdey work, would miss wor
frequently, and suffers from moderate to extreme cognitive, socialdaptiae limitations
Id.

The ALJassigned little weight to Dr. Cox’s opinion for six reasons, which will be
briefly addressd separately. AR 38. First, The ALJ notes that the treatmentrecctwo-
and-a-half years after the date last insured. I1d. Second, The ALdsssiglat there is
paucity of corroborating objective findings regarding Plaifstifhronic pain symptoms. Id.
Third, regarding Plaintift mental health impairments, The ALJ noted both a failure to se
counseling until after the date last insured and the absenoermgeling notes in the recol
Id. Fourth, it appears The ALdisputes Dr. Cox’s qualifications to diagnose ment
functioning. 1d. Fifth, The ALJ notes inconsistencies betwsbar medical evidence in tf
record and Dr. Cox’s findings of decreased mental functioning, and due to the absence of

objective testing and symptomology corroboraDr. Cox’s findings.
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The first reason for assigning little weight to Dr. Cox’s opinion, that the treatment
occurred years after the DLI, is not legitimate. See Supra, 8 (IH¢)h, 849 F.2ct1225.

Nor is the second reason, an alleged absence of corroboratingg$ineigarding
chronic pain, supported by substantial evidence in the reédmbst all of the medicg
records indicate that Plaintiff suffers from chronic pain, and recoegd not provide th
same exact diagnosis and medical recommendation to corroborate a madical. In fact,
the same records used by the ALJ to give Dr. Endyke and Dr. Cox’s opinions low weight,
Dr. Tindall’s evaluation in 2004, include a description of “constant back and head pain.”
ECF No. 9, Ex. 12F at 9. She was prescribed prednisone for herccheadaches at th
time. ECF No. 9, Ex. 12F at 32. Despite the ALJ’s concerns about the absence of
“radiological evidence” or “objective findings on examination” regarding her chronic pain,
the records show she was consistently treated for it from 2003 until the present

The third reason, Plaintiff failure to seek counseling for mental health problems, is
also not supported by the record. Plaintiff had an activendsg of depression with anxig
in all of her relevant treatment notes. She was prescribedmand Lexapro to addre
these conditions. See, e.g., ECF No. 9, Ex. 14F. Her treatment ligsttinpse conditions
corroborates their existence.

The fourth reason given by The ALJ is somewdifficult to parse. “Dr. Cox was her
medical treatment provider, not her medical treatment provider, @dat clear from thg
record that Dr. Cox is specifically trained to give an opinion as to the claimant’s mental
functioning.” ECF No. 9-2, at 21. The Court construéss as a challenge to Dr. Cox’s

expertise, akin to the third rationale provided for discounting Dr. Endyke’s opinions. See

supra, 8 2(b)(iii). For the same reasons as outlined abovegtibisale is inappropriate. Id.

The fifth reasono not give Dr. Cox’s opinion controlling weight is akin to the second
reason given to discount Dr. Endyke’s opinion. See supra, 8 2(b)(ii). As a treating physici
Dr. Cox’s opinion presumptively outweighs that of Dr. Tindall’s, and for the same reasons
as outlined above, the ALJ erred by cherry-picking one piece of medlicince, a teg
performed by an examining physician, and disregarding the corrofgpeatdence of Dr
Endyke’s treating opinion. Thus, the ALJ erred by giving Dr. Cox’s opinion low weight.

I
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CONCLUSION
The ALJ erroneously rejected medical opinion evidence andtifflainymptom
testimony. The record has been fully developed and further administabceedings wil
not be useful: the ALJ has failed to provide legally sufficreasons for rejecting both tl

—

e
claimant testimony and medical opinions of Dr. Cox and Dr. EedyRd if that improperly

-~

rejected evidence were credited as true, the ALJ would be required tindiralaimant
disabled on remand. See Garrison, 759 At3ad20. Consequently, the proper remedy is to
remand for a calculation and award of appropriate benefits. Id. at 1019-20.

Accordingly,I T ISORDERED:

1. Plaintiff’s Motion for Summary Judgment, ECF Nal, is GRANTED.

2. Defendant’s Motion for Summary Judgment, ECF No. 15 iDENIED

3. The decision of the Commissioner is reversed and this maR&NSANDED
for a calculation and award of appropriate benefits.

4. The District Court Executive is directed to enter judgment in favor oftitfai
and against Defendant.

IT ISSO ORDERED. The District Court Executive is hereby directed to enter this

Order and furnish copies to counsel.
DATED this27th dayof December 2018.

ke l# G

Stanley A. Bastian
United States District Judge
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