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it Specialty Underwriters Insurance Company v. Milionis Construction Inc et al

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Nov 26, 201
UNITED STATES DISTRICT COURT ov 26, 2018

EASTERN DISTRICT OF WASHINGTON ~7" " Mo =5
THE CINCINNATI SPECIALTY No. 2:17-CV-00341-SMJ
UNDERWRITERS INSURANCE
COMPANY, an Ohio corporation,
ORDER GRANTING PLAINTIFF'S
Plaintiff, RENEWED MOTION FOR
PARTIAL SUMMARY

V. JUDGMENT RE COVERAGE

MILIONIS CONSTRUCTION, INC., a
Washington corporation; STEPHEN
MILIONIS, an individual; and
JEFFREY WOOD and ANNA WOOQOD,
husband and wife, and the marital
community composed thereof,

Defendants.

Before the Court, without oral argumeist Plaintiff the Cincinnati Specialt
Underwriters Insurance Company’s (f€innati”) Renewed Motion for Parti

Summary Judgment Re Coverage, ECF No@@iicinnati seeks a declaration t

Defendants Jeffrey and Ankdood oppose the motion exlividual defendants ar
as assignees of Milionis and Defend&tephen Milionis. EE No. 90. Having
reviewed the pleadings and the file in tmatter, the Court is fully informed a

grants the motion.

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
SUMMARY JUDGMENT RE COVERAGE 1

it has no duty to indemnify Defendant Mitis Construction, Inc. (“Milionis”)|
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BACKGROUND
A.  Procedural Background

This case arises fromlawsuit that Jeffrey and Anna Wood filed aga
Milionis and Stephen Milionis in thé&pokane County Superior Court (“t
underlying action”) on Novendy 18, 2016. The Woods had hired Milionis as
general contractor for thegstruction of a residentialome. ECF No. 89-1 at 5
In the underlying action, the Woods allegader alia, that Milionis breached th
parties’ agreement by leaving the home unfinish&ee generally idat 52—66
Milionis’s insurer, Cincinng, defended Milionis undea reservation of rightsd.
at 68—75.

Cincinnati then brought the instaattion while the underlying action w
still pending, seeking a declaratory judgmgrat it did not have a duty to defe
or indemnify Milionis in the underlyingction. ECF No. 1. On March 13, 20
Cincinnati moved for summary judgment om tlksue of coverage, i.e., whethg
had the duty to defend amtlemnify. ECF No. 32. The Court denied the mot
concluding that based on the eight cosnef the policy and the complaint in t
underlying action, Cincinnati had a duty to defend. ECF No. 63 at 6—7. The

also found that questions of faprecluded summary judgment on whet

1 On July 20, 2018, the state court endeaestipulated judgment against Milio
for damages “in the principal amount$if,700,000, plus reasonable attorney
and costs and interesECF No. 89-2 at 3.
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Cincinnati had a duty to indemnifyd. at 8. Now that the underlying action has

concluded and the partiesveaengaged in extensivesdovery, Cincinnati renews

its partial summary judgment motion tre issue of coverage. ECF No. 87.

B. Liability Policy

On November 23, 2014, Cincinnati issued to Milionis a commercial general

liability policy, Policy Number CSUO05300£CF No. 88 at 2. It was effectiye

until November 23, 2016d. The policy provides Milionigoverage for “sums th

[it] becomes legally obligated to pay damages because of ‘bodily injury’

‘property damage.” ECF No. 89-1 at 8.i$hnsurance applies to “bodily injury

or “property damage’only if “caused by an ‘occurrenc&hat takes place in the

‘coverage territory.™ld.

1. Limitations

The policy also contains provisions limiting insurance. It specifically

excludes insurance for property damagé&hat particular part of real property pn

which [Milionis] or any contractors omugcontractors working . . . on [its] beh
are performing operations, if the ‘propedsmage’ arises out of those operatig

(“operations exclusion”)Id. at 12. It further excides insurance for propel

2 “Property damage” means “physical injuto tangible property, including 4
resulting loss of use of that property,” oosk of use of tangible property that is
physically injured.” ECF No. 89-1 at 23.

3 “Occurrence” is defined as “an accident, including continuous or rep
exposure to substantially thensa general harful conditions.”ld. at 22.

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
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damage to “that particular part of anyoperty that must be restored, repaired or

replaced because ‘[its] worK][ was incorrectly perfoned on it” (“repair
exclusion”).ld.

The policy also contains an Independ@ontractors Limitations of Covera
Endorsement (“ICL")ld. at 25. The ICL requires Milionis, “as a condition to :

for coverage to be provided by this policy,” to (1) obtain a formal written cof

with all independent cordctors and subcontractoverifying valid commercial

general liability insurance; (2) obtaia formal written contract stating t
independent contractors or subcontraxtagree “to defend, indemnify and h
[Milionis] harmless from anyrad all liability, loss, actions, costs;” and (3) verify
the contract that the independent contsescor subcontractors have named Milig
as an additional insured orethgeneral liability policyld.

The ICL emphasizes thattis insurance will not apply to any loss, claimn
or ‘suit’ for any liability or any damages arising out of operations or completeq
operations performed for [Milionis] by any independent contractors of

subcontractors unless all othe above conditions are met Id.

4 This means “work or operations perfadhby [Milionis] or on its behalf.” EC
No. 89-1 at 24. It includes any “warrant@srepresentations made with respec
the fitness, quality, durability, performanceuse of” Milionis’s work and failing
to provide instructiondd.

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
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C. Factual Background

Milionis itself “performed no labor othe subject construction project,” ECF

No. 92-4 at 4, except excavation, ECF [86-2 at 120. It hired subcontractors

do “pretty much everythingélse. ECF No. 89-2 at 129.

In its November 28, 2016 reservatiofarmhts letter, Cincinnati quoted the

ICL and requested that Milionis send abntracts if “any of the work was

subcontracted out.” ECF No. 89-1 &. Again on May 182017, Cincinnati
requested copies of Milionis’s subcontractor contrdctsat 78. On October 16
2017, Cincinnati finally wrote to Milionis:

It is our understanding that Miliasihired subcontractors to perform
work on the Woods’ house, but itddnhot have written contracts for
some or all of that work, as isq@red by the Independent Contractors
Restriction. Cincinnati’s policy, therafe, does not appear to apply to
some or all of the damages claimedhe Woods’ lawsuit. Should this
understanding be in any way incorrgaease provide . . . copies of all
contracts between Milionis and its subcontractors for this project.

Id. at 81.

To date, Milionis has not sent Cincitirany subcontractor contracts or proof

of Milionis’s additional insured status esxjuired by the ICL. ECF No. 109 at 1
LEGAL STANDARD
A party is entitled to summary judgment where the demtary evidencg

produced by the parties patsonly one conclusiorAnderson v. Liberty Lobb

S

Inc., 477 U.S. 242, 250 (1986). Summary judgimisnappropriate if the record

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
SUMMARY JUDGMENT RE COVERAGE 5
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establishes “no genuine dispute as to antena fact and the movant is entitled
judgment as a matter of lawFed. R. Civ. P. 56(a). “A nterial issue of fact is or

that affects the outcome tfe litigation and requires a tritp resolve the parties

differing versions of the truthS.E.C. v. Seaboard Cora77 F.2d 1301, 1306 (9th

Cir. 1982).
The moving party has theitial burden of showing that no reasonable trie
fact could find other than for the moving par@Gelotex Corp. v. Catretd77 U.S

317, 325 (1986). Once the moving party méstsurden, the nonmoving party m

point to specific facts establishing a genuntiispute of material fact for trigl.

Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 586-87 (1986).

“[A] mere ‘scintilla’ of evidence will be insufficient to defeat a prope
supported motion for summary judgmentstead, the nonmoving party mi
introduce some ‘significant pbative evidence tending to support the complai

Fazio v. City & Couty of San Francisgol25 F.3d 1328, 1331 (9th Cir. 19¢

(quotingAnderson477 U.S. at 249, 252). If the nonmogiparty fails to make su¢

a showing for any of the elements essemdiadts case as to wth it would have thg
burden of proof at trial, the trial court should grant the summary judgment
Celotex 477 U.Sat 322.

The Court is to view the facts armtaw inferences irthe manner mos

favorable to the nonmoving partyinderson 477 U.S. at 255Chaffin v. Uniteg

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
SUMMARY JUDGMENT RE COVERAGE 6
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States 176 F.3d 1208, 1213 (9th Cir. 1999And, the Court “must not gra
summary judgment based oits] determination that @ set of facts is mol
believable than anothemelson v. City of Davj$71 F.3d 924, 929 (9th Cir. 200
DISCUSSION

An insurer’s duty to indemnify turns on the “insured’s actual liability to
claimant and actual cokege under the policyHayden v. Mut. of Enumclaw I
Co., 141 Wash. 2d 55, 64 (2000). In other wetthe policy must actually cover t
insured’s liability. The interpretation ofsarance policy languags a question o
law. State Farm Gen. Ins. Co. v. Emerstf2 Wash. 2d 477, 480 (1984).

The terms of a policy should be given a “fair, reasonable, and se
construction as would be given to thentract by the average person purcha
insurance.’Sears v. Grange Ins. Ass’hl1 Wash. 2d 636, 638988). “The insure
bears the burden of showing that coveragests; the insurethat an exclusio
applies.”Am. Star Ins. Co. v. Gricd21 Wash. 2d 869, 878993). To determin

coverage, the insured musstablish that the loss fallsithin the scope of th

policy’s insured lossedPiamaco, Inc. v. Aetna Cas. & Sur. C87 Wash. App.

335, 337 (1999). Any ambiguitiggarticularly with respedb exclusions, are to k
strictly construed against the insurdayden 141 Wash. 2d at 64.
While general principles favor thesared because the purpose of insurg

is to insure, courts override such prples when an insured purchases a gel

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
SUMMARY JUDGMENT RE COVERAGE 7
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liability policy, like the one at issue tes as opposed to performance bonds, prao
liability insurance, omalpractice insuranc&ee, e.gid. at 64-65. “Consequentl
the type of policy at issue here inssiragainst damage to tangible property
another, not the insured’s produdAétna Cas. & Sur. Co. v. M & S Indus., |84
Wash. App. 916, 921 (1992).

A.  Occurrence

For coverage to apply, there mugsfihave been an “occurrence,” wh
includes continuous or repeated exposuutzstantially the sae general harmft
conditions that caused the loss (i.egparty damage). HENo. 89-1 at 22Ses
Overton v. Consol. Ins. Gal45 Wash. 2d 417, 429 (2002) (“The starting poi
whether there was an ‘occurrence.’).

The Woods assert that “among otheingjs, a covered ‘occurrence’ w
Milionis negligently using and supplyirthe wrong construction drawings, ple
and specifications.” ECF No. 90 at 5cdording to the Woods, “Milionis was al
negligent in the way that billing and inwog was handled and for misuse of b
funds from the construction loan, and thégligence (‘occurrence’) caused, in p
the Woods to be unable to get bankds from their construction loan to fu
construction activities.ld. Cincinnati does not contend that these are inelig

occurrences or that there was no propdegnage, and the Court sees no nee

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
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scrutinize that institutional determinaticdheeECF No. 97 at 2. Accordingly, tf
Woods have met their burdengbow that coverage exists.
B. Property Damage

The Court now turns to the property dayjean order to trace back to t
cause to determine if any exclusions orifations apply. As examples of prope
damage, the Woods assert that “basemels wél need to be dismantled and st
columns inserted;” “portions of the roofahhalve] been installed will need to
dismantled” and then reinstalled; “sttu@l modifications” to the west sig
foundation need to be madshake roofing needs to be replaced; “the dormer
will need to be dismantled;” and “the deway will need to be raised.” ECF N
89-1 at 55-58. And the property was “damaged by the elements from
exposed as a mostly unfinished home through two winter seasons (now g

three).” ECF No. 90 at 6.

he
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Importantly, the extensive record foee the Court does not reflect any

property damage resulting from excawati Other than excavation, Milion
“performed no labor on the subject constion project,” ECF No. 92-4 at 4, a
subcontractors did “pretty much everythingCF No. 89-2 at 129. In other worg
any and all property damage that the Woallisged in the underlying action w

caused by—or arose from—the work of subcontractors.
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C. ICL

Consequently, the Court turns toetdCL, which explicitly notes tha
“insurance will not apply to any loss, claon‘suit’ for any liability or any damage
arising out of operations or completed operatigesformed for [Milionis] by any

independent contractors or subcontraxtoECF No. 89-1 at 25 (emphasis adds

Under its plain terms, @cinnati is not required tandemnify Milionis unless

Milionis meets three explicit, unambigudu®nditions. ECF No. 88 at 4-5.
Here, Milionis does not dispute that it did not meet the condi

precedent—obtaining subcontractor cants and being namexs an additiona

insured on the subcontractors’ liability poés. Thus, if Cincinnati can show act

prejudice, then it is not responsible for &lyss, claim or ‘suit’ arising out of th
work that subcontractors performed, whiehs “pretty much exrything.” ECF No
89-2 at 129.

1. Actual and substantial prejudice

“An insurer cannot deprive an insuredtbé benefit of purchased covere

absent a showinghat the insurer was actually prejudiced by the insuf

noncompliance withanditions precedentPub. Util. Dist. No. 1 v. Int’l Ins. Co|

124 Wash. 2d 789, 804 (199Mut. of Enumclaw InsCo. v. USF Ins. Cp164

®> The Court disagrees withe Woods'’s unsupported agsan that the ICL languag

At
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Is “internally inconsistent and ambiguous.” ECF No. 90 at 6. The ICL is subject to

only one reasonable interpretation.

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
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Wash. 2d 411, 426 (2008) (noting that the ydaje must also be substantial). “

establish actual prejudice, the insurer mieonstrate some concrete detrim

LK

ent,

some specific advantage lost or disaohage created, which has an identifiable

prejudicial effect on the insurer’s ability évaluate, prepare present its defenses

to coverage or liability.Unigard Ins. Co. v. Leve®7 Wash. App. 417, 427 (199
Prejudice is a question of fact, and willdsem be decided as a matter of lawan
v. State Farm Fire & Cas. C0136 Wash. 2d 214, 228 (1998).

Here, Cincinnati argues it wasgpudiced because Milionis’s noncomplian
with the ICL condition precedent left it witho contractual indemnification clair

that it could have asserted to compe slubcontractors to contribute to Milioni;

defense or settlement. ECF No. 87 at Mareover, it deprived Milionis of the

ability to have direct contractual rightto a defense and coverage from
subcontractors’ insurerid. As a result, Cincinnati wasftewith no other insurer
and parties to share in the costsglefending and indemnifying Milioni¢d. at 15
16.

In opposition, the Woods argue thiagécause “Milionis’s liability to th
Woods is based on Milionissonduct,” not the terms of the ICL or the work of
subcontractors, there could have beepmudice. ECF No. 90 at 15. The Woq
are incorrect. Liability includeloss, i.e., property damag@roperty damage is “th

actual loss, injury, or deteriation of the property itself Overton 145 Wash. 2d 4

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
SUMMARY JUDGMENT RE COVERAGE 11

).

ce

5 S

the

D

ANy

nds

e

At




10

11

12

13

14

15

16

17

18

19

20

428. Property damage is not, as the Wasmsm to suggest,dloverall amount g
damages-er compensating loss—that the statourt entered in the underlyi
action, whether it was higher or lower than the amount of actual property da
SeegenerallyECF No. 90;d.

This distinction removes the focfiom Milionis’s negligent conduct ar
appropriately analyzes whether anysuking loss and liability from proper
damage fell within the scope of the poli§ee Diamaco97 Wash. Ap. at 337
Because the insurance policy at issue lemot a performance bond, it is of
import that the subcontractors may r@ve caused any querty damage he
Milionis properly performed. Thus, theoGrt rejects the Woods’s unsucces:
arguments that the property damage thafyered was the solesult of Milionis’s
negligence, i.e., administrative failures, dhat any exclusions or limitations to t
policy do not apply because they do imatolve damage from negligencgeeECF
No. 90 at 6-7, 9, 14, 16, 19-20. Again, fibeus falls on the property damage its

The Woods additionally posit that “theage disputed facts relating to g
allegation of prejudice.ld. at 15. However, the Coud unpersuaded because tl

do not identify those facts or explain whyyhare material. Acedingly, the Cour

concludes that Cincinnatmet its burden to showoacrete and identifiable

prejudice, as the underlying action has cadell and Cincinnati alone is left to

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
SUMMARY JUDGMENT RE COVERAGE 12
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coverage owed under the pgiidNo rational jury could find otherwise. Therefare,

Cincinnati is relieved of its duttyp indemnify under the policy.

While the result in this case is unfantite because the Woods could not I
foreseen that entering a contract towdnaheir dream home built would result
years of legal action andsdting damages, they are the mercy of Milionis’s
general liability policy, at least in thaction. And Milionis could have protect
itself and any assignees by complying wittle policy’s conditions or by paying
larger premium to modify the policy.

The Court sees no reason to consfdercinnati’s additional arguments th

lave

in

D
o

at

the operations exclusion and repair esan apply to any remaining speculative

property damage. Not only did the Woausser make such speculated argume
but also, the terms of the ICL are braambugh to encompasssts to repair an

replace parts of the house that were defectively constructed and stru

Nts,
d

cturally

deficient. And this includes any dageto the unfinished house from sitting

exposed to the elements, as it aroseobthe subcontractors’ operations.
Accordingly,IT IS HEREBY ORDERED :
1. Plaintiffs Renewed Motion forPartial Summary Judgmé Re
CoverageECF No. 87 isGRANTED.
2. The Clerk’'s Office is directed tENTER DECLARATORY

JUDGMENT in Plaintiffs favor that Plaintiff the Cincinna

ORDER GRANTING PLAINTIFF'S RBRNEWED MOTION FOR PARTIAL
SUMMARY JUDGMENT RE COVERAGE 13
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Specialty Underwriters Insura@c Company is not required

indemnify Defendant Milionis Constction, Inc. in the underlyin

Suit.

IT IS SO ORDERED. The Clerk’s Office is direetd to enter this Order al
provide copies to all counsel.

DATED this 26th day of November 2018.

(o i)
koA hosnd 4 [r_
~.VADOR MEND'G[E-?\, JR.

United States District 3ddge
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