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lommissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Apr 24, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JANA MARIE B.,
NO: 2:17-CV-405FVS
Plaintiff,
ORDER DENYING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND GRANTING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

ECFNos.12, 16. This matter was submitted for consideration without oral
argument. Plaintiff is represented by attordeyna C. MadsenDefendant is
represented b§pecial Assistant United States Attorney Lars J. Nel3de Court,
having reviewed the administrative record and the parties’ briefing, is fully
informed. For the reasons discussed below, Plaintiff’'s Moti&@F No.12, is

deniedandDefendant’s Motion, ECF Nd.6, is granted

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMEN~1
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JURISDICTION
Plaintiff JanaViarie B.! (Plaintiff), filed for supplemental security income
(SSl)onMay 15 2014 alleging an onset date Afigust 18, 2007 Tr. 13941, 447
Benefits vere denied initially, Tr75-78, andupon reconsideration, T447.
Plaintiff appeared at a hearing beforeagiministrative law judge (ALJ) a¥une 9,
2016 Tr.22-46. OnJune 29, 2016, the ALJ issued an unfavorable decision, Tr
447-58, and on October 6, 201the Appeals Council denied review. 487-41.
The matter is now before thioGrt pursuant to 42 U.S.C. § 1383(c)(3).
BACKGROUND
The facts of the case are set forth in the administrative hearing and trans
the ALJ’s decision, and the briefs of Plaintiff and the Commissioner, and are
therefore only sumnmmazed here.
Plaintiff was26 years old at the time of the hearing. 30. Sheleft school in

theninth grade. Tr.@ She was in special education classes. Tr. 30. Her prim

In the interest of protecting Plaintiéf privacy, the Court will uselaintiff’'s first
name and last initial, and, subsequently, Plaistiifrst name only, throughout this
decision.

2Under Title XVI, benefits are not payable before the date of application. 20
C.F.R.88416.305, 416.330(a); S.S.R.-28. At the hearingPlaintiff amended

the alleged onset date to the application date of May 15, 2014. Tr. 25.

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMEN~2

cripts,

ary




10

11

12

13

14

15

16

17

18

18

20

21

work experience wasorking at a Chinese restaurdot one month Tr.31-32. She
testified she cannot read or write and that she is not very good at math. Tr. 31

boyfriend pays the bills and reatth® mail to her. Tr. 32. She stays at home mos

Her

[ of

the time. Tr. 33. She cannot be around a lot of people or she feels panicky. Tr. 33.

Plaintiff testified she has a “really bad memory problem.” Tr. 38.

Plaintiff testified that she experiences seizures. Tr. 34. She stares into gpace

and gets sweaty and shaky during seizures five or six times a month.-36c. Bier

seizures each last 8D seconds. Tr. 36. She feels tired afterward and needs tg

down for about an hour. Tr. 36. She does not take any medication for seizures.

37. She has had physical therapy for a back problem. Tr. 40.
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405(
limited; the Commissioner’s decision will be disturbed “only if it is not supporteq
substantial evidence or is based on legal err#filf v. Astrue 698 F.3d 1153, 1158
(9th Cir. 2012). “Substantial evidence” means “relevant evidence that a reasof
mind might accept as adequate to support a conclusidnat 1159 (quotation and

citation omitted). Stated differently, substantial evidence equates to “more thai

mere scintilla[,] but less than a preponderandd.(quotation and citation omitted)|

In determining whether the standard has been satisfied, a reviewing court mus

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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consider the entire record as a whole rather than searching for supporting evid
isolation. Id.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondtdiund v. Masanari, 253 F.3d 1152, 1156
(9th Cir. 2001). If the evidence in the record “is susceptible to more than one
rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the rectfdlina v. Astrue,674
F.3d 1104, 1111 (9th Cir. 2012). Further, a district court “may not reverse an A
decision on account of an error that is harmle$s.” An error is harmless “where i
Is inconsequential to the [ALJ’s] ultimate nondisability determamati Id. at 1115
(quotation and citation omitted). The party appealing the ALJ’s decision gener
bears the burden of establishing that it was harr&duhnséi v. Sandersb56 U.S.
396, 40910 (2009).

FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant must be “unable to

ence in

\LJ's

ally

engage in any substantial gainful activity by reason of any medically determinable

physical or mentampairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period of not less than tv
months.” 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment mus

“of such severity that he st only unable to do his previous work[,] but cannot,

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to

determine whether a claimant satisfies the above crit€ea?0 C.F.R. §

of

416.920(a)(4)((v). At step one, the Commissioner considers the claimant’s work

activity. 20 C.F.R. § 416.920(a)(4)(i). If the claimant is engaged in “substantial

gainful activity,” the Commissioner must find that the claimant is not disabled. RO

C.F.R. § 416.920(b).

If the claimant is not engaged in substantial gainful activity, the analysis
proceeds to step two. At this stdpe tCommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. § 416.920(a)(4)(ii). If the claimant suffers frg
“any impairment or combination of impairments which significantly limits [his or

her] physical or mental ability to do basvork activities,” the analysis proceeds td

m

step three. 20 C.F.R. § 416.920(c). If the claimant’s impairment does not satisfy

this severity threshold, however, the Commissioner must find that the claimant
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Commissioner compares the claimant’s impairment to
severe impairments recognized by the Commissioner to be so severe as to prg
a person from engaging in substantial gainful activity. 20 C.F.R. 8

416.920(a)(4)(iii). If the impairment &s severe or more severe than one of the

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMEN~5
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enumerated impairments, the Commissioner must find the claimant disabled at
award benefits. 20 C.F.R. § 416.920(d).
If the severity of the claimant’s impairment does not meet or exceed the

severity of the enumerated impairments, the Commissioner must pause to ass

the claimant’s “residual functional capacity.” Residual functional capacity YRFC

defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitations, 20 C.F.R. 8
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing work that he ehsis performed in
the past (past relevant work). 20 C.F.R. § 416.920(a)(4)(iv). If the claimant is
capable of performing past relevant work, the Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 416.920(f). If the claimant isabtapf
performing such work, the analysis proceeds to step five.

At step five, the Commissioner should conclwdesther, in view of the
claimant’s RFC, the claimant is capable of performing other work in the nationa
economy. 20 C.F.R. 8 416.920(a)(4)(v). In making this determination, the
Commissioner must also consider vocational factors such as the claimant’s ag
education and past work experience. 20 C.F.R. § 416.920(a)(#){v¢ claimant
Is capable of adjusting to other work, the Commissiomgst find that the claimant

Is not disabled. 20 C.F.R. § 416.920(g)(1). If the claimant is not capable of

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMEN~6
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adjusting to other work, analysis concludes with a finding that the claimant is
disabled and is therefore entitled to benefits. 20 C.F.R. 8 41(6)92).
The claimant bears the burden of proof at steps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t

D

step five, the burden shifts to the Commissioner to establish that (1) the claimant is

capable of performing other work; and (2) such work “exists in significant
numbers in the national @somy.” 20 C.F.R. § 416.960(c)(Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).
ALJ’S FINDINGS

At step me, the ALJ found Plaintiff did not engage in substantial gainful
activity sinceMay 15 2014, theapplication date Tr.449. At step twothe ALJ
foundthat Plaintiff has the following severe impairments: learning disorder, not
otherwise specified, and borderline intellectual functionimg 449. At step three,
the ALJ found that Plaintiff does not have an impairment or combination of
impairments that meets or medically equals the severity of a listed impairment.
451

The ALJ then found that Plaintiff had the residual functional capacity to
performa full range of work at all exertional levels with the following nonexertio
limitations:

The claimant can never climb ladders, ropes, or scaffolds. The claimant

should avoid all exposure to hazards. The claimant is able t understand,

remember and carry out simple, routine tasks and instructidhs.
claimant is able to maintain atteasrt and concentration on simple,

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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routine tasks for twdour intervals between regularly scheduled
breaks. The claimant should be in a very predictable environment with
no changes in the work routine, and in those odd/rare instances where
a change may occuthe claimant would need additional time (defined
as ten percent more than the average employee) to adapt to those
changes. The claimant needs instructions to be amdsr
demonstrated and not written. The claimant can have no interaction
with the pulic and only occasional, superficial (defined as -non
cooperative) interaction with coworkers.
Tr. 453.
At step four, the ALJ found that Plainttifis ngpast relevant work. TA57.
After considering the testimony of a vocational expert and Plaméffe, education,
work experience, and residual functional capacity, the ALJ found there are othg¢
jobs that exist in significant numbers in the national economy that Plaintiff coulq
perform such as agricultural produce sorter, cafeteria attendant; olei@er Tr.
457-58. Therefore, at step five, the ALJ concluded that Plaintiff has not been u
a disability, as defined in the Social Security Act, since May 15, 2014, the date
application was filed Tr. 458

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying

supplemental security income under Title XVI of the Social Security Act. ECF
12. Plaintiff raises the following issues for review:

1.  Whether the ALproperly assessddsting 12.05 at step three;

2.  Whether the ALproperly evaluated Plaintiff'subjectivecomplaints;

and

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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3.  Whether the ALproperly considered the medical opinion evidence

ECF No. 12 all.2.
DISCUSSION

A. Listing 12.05B

Plaintiff contends lse meets the criteria for disability dueintellectual
disabilityunderListing 12.08 of 20 C.F.R. Part 404, Subpart P, Append(¥hy
24, 2016.2 ECF No. 12 at 1:A3. TheListingsdescribe “each of the major body
systems impairments [considered] to be severe enough to prevent an individug
doing any gainful activity, regardless of his or her age, education, or work
experience.20 C.F.R8416.925. To “meet a listed impairment, a claimant must
establish thashe haseach characteristic diielisted impairmentelevant to lbr
claim. 20 C.F.R8 416.926. Plaintiff bears the burden of establishsige meets a
listing. Burch v. Barnhart400 F.3d 676, 683 {9 Cir. 2005). If Plaintiff meets the
listed criteria for disabilityshe is presumed to be disabled. 20 C.B.R.

416.920(a)(4)(ii).

3 The Listings are frequently revise@he Court evaluagePlaintiff’ s impairment
under the version of Listing 12.B5n effect at the timef the ALJ’s decision See

Revised Medical Criteria for Evaluating Mental Disorde84 Fed. Reg. 66138 n.

1 (2016) (“We expect that Federal courts will review our final decisions using the

rules that were in effect at the time v8sued the decisioris

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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At the time of the ALJ’s decision, Listing 12B5could bemet if Plaintiff's
impairments matched three criteria:

1. Significantly subaverage general intellectual functior@aglenced

by a or b:

a. A full scale (or comparable) 1Q score of 70 or below on an
individually administered standardized test of general intelligence; or
b. A full scale (or comparable) IQ score of-7% accompanied by
verbal or performance 1Q score (or comparable part score) of 70 or
below on an individually administered standardized test of general
intelligence; and

2. Significant deficits in adaptive functioning currently manifested by
extreme limitation of one, anarked limitation of two, of the

following areas of mental functioning:

a. Understand, remember, or apply information; or

b. Interact with others; or

c. Concentrate, persist, or maintain pace; or

d. Adapt or manage oneself; and

3. The evidence about your current intellectual and adaptive
functioning and about the history of your disorder demonstrates or
supports the conclusion that the disorder began prior to your
attainment of age 22.

20 C.F.R. § Pt. 404, Subpt. P, AppMafy 24, 2018.
The ALJ comsidered Listing 12.05B and found Plaintiff obtained a$alhle

IQ score of70 during cognitive testing, so the requirement of Listing 12.05B1 is

met. Tr.451 The ALJnoted that the medical expert, Margaret Moore, Ph.D.,

+Listing 12.05A is not applicable in this case because it requires the inability to
function at a levetequired to participate in standardized testing of intellectual

functioning

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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testified that Plaintiff did nbdemonstrate deficits in adaptive functionmgcessary
to meet the Listind.2.05B2when her activities are considered. Tr. 451. The AL
observed tha®laintiff reported the ability to engage in a wide range of activities
such as preparing mealsfoeming household chores, shopping, and caring for
children. Tr. 451 (citing Ti38-42, 24243, 16672). Thus, the ALJ concluded
Plaintiff does not have the deficits in adaptive functioning required to meet Listi
12.05B. Tr. 451.

Without citing any authority or the record, Plaintiff asserts that deficits in
adaptive functioning are demonstrated by Plaintiff's failure to graduate from hig
school, her inability to read and write, her inability to drive, her lack of employn
and her inability to figure out bus schedules and routes. ECF No. 12 At 13.
generalized assertion of functional problems is not enough to establish disabilit
step three.Tacketf 180 F.3cat 1100. Plaintiff fails to identify any evidence in the
record supportinghe type ofsgnificant deficits in adaptive functioning required b
Listing 12.05B. Plaintiff bears the burden of establishing she meets a listing.
Burch 400 F.3cat 683. Plaintiff fails to demonstrate or even argue that sheohas
extreme or two marked limitations in the ability to understand, remember, or ag
information the ability to interact with others; the ability to concentrate, persist,
maintain pace; an the ability to aapt or managkerself. By contrast,he ALJ
cited Dr. Moore’s opinion that Plaintiff does not have significant deficits in adap

functioning based on “what she’s able to do and what she has been doing” ang

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMEN~11
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“it's clear that we don’t have those kinds of deficits.” Tr. 29, 4bhis testimony
supports the ALJ’s conclusion regarding deficits in adaptive function.

Plaintiff contends the ALJ “did not meaningfully consider [the Listing
12.05B] criteria, relying exclusively on the opinion of Dr. Moore to make the
determination.” ECF No. 12 at 18ece als&=CF Na 17 at 2.Plaintiff is not correct

as the ALJ referenced the findings of Dr. Toews, Plaintiff’'s function report, and

Plaintiff’'s testimony in addition to the testimony of the medical expert in assessing

whether she meets Listing 12.05B. Tr. 4Bhsedon the foregoing, the ALJ’s steq
three finding is supported by substantial evideaod there is no error.
B. Symptom Claims

Plaintiff contends the ALJ improperly rejected her subjective complaints
ECF No. 12 al3-14. An ALJ engages in a twstep analysis to determine whethe
a claimants testimony regarding subjective pain or symptoms is crediblest,
the ALJ must determine whether there is objective medical evidence of an
underlying impairment which could reasonably be expected to producenhar pa
other symptoms allegéd Molina, 674 F.3d at 1112 (internal quotation marks
omitted). “The claimant is not required sthow that hempairment could
reasonably be expected to catise severity of the symptom she has allegeel; s
need only show that it could reasonably have caused some degree of the
symptom. Vasquez v. Astry&72 F.3d 586, 591 (9th Cir. 2009) (internal

guotation marks omitted).

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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Second; [i]f the claimant meets the first test and there is no evidence of
malingering, the All can only reject the claimasttestimony about the severity of
the symptoms if [the ALJ] givespecific, clear and convincing reasofw the
rejection? Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (internal
citations and quotations omitted)General findings are insufficient; rather, the
ALJ must identify what testimony is not credible and what evidence undermine
the claimants complaints. Id. (quotingLester v. Chater81 F.3d 821, 83®th
Cir. 1995);see also Thomas v. Barnhg278F.3d 947, 958 (9th Cir. 2002)[T]he
ALJ must make a credibility determination with findings sufficiently specific to
permit the court to conclude that the ALJ did not arbitrarily discredit claisiant
testimony’). “The clear and convincing [evidence] standard is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comrr of Soc. Sec. Admiy278 F.3d 920,
924 (9th Cir. 2002)).

In assessing a claimant’'s symptom complaitits ALJmay considerinter
alia, (1) the claimans reputation for truthfulness; (2) inconsistencies in the
claimants testimony or between his testimony and his conduct; (3) the clagman
daily living activities; (4) the claimarg work record; and (5) testimg from
physicians or third parties concerning the nature, severity, and effect of the

claimants condition. Thomas 278 F.3d at 9589.

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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This Court finds that the ALJ provided specific, clear, and convincing
reasons for finding Plaintiff's statements concerning the intensity, persisterte,
limiting effects ofhersymptoms not credible. T454.

First, the ALJ found the objective medical evidence is not consistent with
the alleged severity of Plaintiff’s limitationsTr. 455 An ALJ may not discredia
claimant’s testimony and deny benefits solely because the deggamioms
alleged is not supported by objective medical evideRalins v. Massanayi261
F.3d 853, 857 (9th Cir. 2001Bunnell v. Sullivan947 F.2d 341, 3487 (9th Cir.
1991);Fair v. Bowen 885 F.2d 597, 601 (9th Cir. 1989). However, the medical
evidence is a relevant factor in determining the severity of a clainsymijgtoms
and theirdisabling effects.Rollins, 261 F.3d at 857; 20 C.F.R. § 416.929(c)(2)
(2011) Minimal objective evidence is a factor which may be relied upon in
discrediting a claimant’s testimony, although it may not be the only faStx.
Burch, 400 F.3cht680.

The ALJobserved that objage test results obtaed by Dr. Toews are
inconsistent with Plaintiff's alleged limitations. Tr. 455. For example, Plaintiff
reported problems with memory, Tr. 38 (“really bad memory problems,” forgets
movies and conversations), 170, but test results showed she recalldidifs/e
forward relially and four digits backward on one of two trials. 243 She also
recalled three of three objects after five minutes and was able to recite the

weekdays in reverse order. PA3,455. The ALJ reasonably concludeddbe

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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objective findings undermiathe severity oPlaintiff’'s claimed memory problem
Tr. 455.

Plaintiff does not address the evidence cited by the ALJ but instead
discusses her academic record and incorrectly asserts “the ALJ erroneously fo

that [Plaintiff] did not have special education in school.” ECF No. 12 ;a€k8

alsoECF No. 17 at 3 To the contrary, the ALJ cited Plaintiff's school records and

found, “[t]he record does support the claimant received special education servi

while in school.” Tr. 454. However, notwithstanding her school records, Plaintiff

fails to identify any basis, authority, or argument which contradicts the ALJ’s
findings regarding the dissonance between Plaintiff's allegations and the objec
test results obtained by Dr. ToewAs such, the ALJ's conclusion that the

objective findings undermine Plaintiff's allegations is supported by substantial

evidence.
Second, the ALJ founithconsistencies between Plaintiff’'s testimony and
other reports of her activities in the record. Tr.-885 In evaluating a claimant’s

symptom claims, an ALJ may consider the consistency of an individual’s own

statements made in connection with the disability review process with any othe

existing statements or conduct made under other circumsta®oeden v. Chater
80 F.3d 1273, 1284 (9th Cir. 1996homas278 F.3cat 95859. The ALJ noted
thather Function ReporRlaintiff statedshe prepared meals, did dishes and

laundry, used public transportation, shopped in stores, and did “everything” for

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMEN~15

und

ces

tive

-

her




10

11

12

13

14

15

16

17

18

18

20

21

daughter’s careTr. 166, 455 She told Dr. Toews she is independent in basie se
care and she has a “full complement of independent living skills.” Tr.45&

She denied needing assistance with daily activities and said she could plan an
prepare simple meals, do a full randdnousework including laundry, and had no
difficulty caring for her young daughter. Tr. 243imilarly, Plaintiff's mother
reported that Plaintiff has no problems with her personal care, could prepare m
perform household chores, use public transportation, and shop in stores.-Tr. 1
76, 456. By contrast, at the hearirshetestified that she and her boyfriend did
“everything togethérand he helps her with the househtddks, includingpathing
and clothing their children, and that she cannot shop or use the bus by herself.
32-33, 38, 456 The ALJfound that Plaintiff's testimony was inconsistent with
other statements about her activities, which reasonably undermines the weight
her symptom complaints overall'r. 456.

Plaintiff cites her own testimony and contends that the ALJ did not
reasonably consider the evidence. ECF No. 12 afhé.existence of a legally
supportable alternative resolution of the evidence does not provide aesuffici
basis for reversing an Alsdecision that is supported by substantial evidence

Sprague v. BoweB12 F.2d 1226, 1229 (9th Cir.198 B laintiff fails to address

| &N

eals,

75

Tr.

of

the inconsistencies identified by the ALJ and simply asserts another interpretation

of the evidence. This is insufficient to establish error.

B. Opinion Evidence

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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10

11

12

13

14

15

16

17

18

18

20

21

Plaintiff contends the AJ improperly rejected the opinions of examining
psychologistlay M. Toews, Ed.DECF No. 12 ai517.

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examning physicians); and (3) those who neither examine nor treat the claimal
but who review the claimant’s file (nonexamining or reviewing physicians).”
Holohanv. Massanari246 F.3dL195,1201-:02 (9th Cir. 2001)brackets omitted).
“Generally, a treatig physician’s opinion carries more weight than an examining
physician’s, and an examining physician’s opinion carries more weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to those that are not, and to the opinions of
specialists concerning matters relating to their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physician’s opinion is uncontradicted, an ALJ
reject it only by offeing “clear and convincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005)
“However, the ALJ need not accept the opinion of any physician, including a
treating physician, if that opinion is brief, conclusory and inadequately supportg
by clinical findings.” Brayv. Comm’r of Soc. Sec. Admi&54 F.3d1219,1228
(internal quotation marks and brackets omitted). “If a treating or examining

doctor’s opinion is contradicted by another doctor’s opinion, an ALJ may only

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMEN~17
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reject it by providing specific and legitimate reasons that are supported by
substantial evidece.” Bayliss 427 F.3d at 1216 (citinigester 81 F.3dat830-31).

Dr. Toews examined Plaintiff in July 2014 and diagnosed learning disorder
and borderline intellectual functioning. Tr. 248. He also noted “rule out”
cognitive disorder. Tr. 244. He opined that her learning disorder is “moderately
severe” and noted she may be able to learn by observation and imitation with
multiple practice trials. Tr. 244. He indicated Plaintiff appears capable of
recalling ondo two simple instructions and of performing simple and repetitive
types of work activity. Tr. 244. He assessed marked limitations in the ability tg
change job routines or locations requiring learning new routines; moderate
limitations in the ability to relate and interact with coworkers] opined that she
Is not capable of dealing with the general public. Tr. 244.

The ALJ gave significant weight to most of the limitations assessed by Dr.
Toews but gave little weight to his opinion that Plaintiff is capable of recalling
“one to twastep instructions. Tr. 454. The ALJ gave three reasons for rejecting
that portion of Dr. Toews’ opinion. Tr. 454. However, the ALJ incorrectly
reported that Dr. Toews opined Plaintiff “is capable of ‘recalling to twostep

instructions’” Tr. 454,when Dr. Toews actually opined Plaintifppearscapable
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of recalling 22 simpleinstructions.® Tr. 244. The ALJ therefore erred by
discussing a limitation that was not assessed by Dr. Toews.

Plaintiff’'s argumentsare basedn theerroneous statementade by the ALJ
not on Dr. Toews’ actual findingeCF No. 12 at 147; ECF No. 17 at®.
Plaintiff's arguments regarding the ALJ’s reasons for rejectingntta@rect

statement are therefore moot.

Although the ALJ misstated Dr. Toews’ opinion, the error may be harmles

if substantial evidence supports the ALJ’s decision and the error does not affeq

ultimate nondisability determinatiorbee Carmickle v. Comm’r of Soc. Sec.
Admin 533 F.3d 1155, 1162 (9th Cir. 2008}put v. Comm’r of So&ec. Admin.
454 F.3d 1050, 1055 (9th Cir. 2008atson v. Comm’r of Soc. Sec. Adndh9

F.3d 1190, 11987 (9th Cir. 2004).

s A limitation to one to two-step tasksis materially more restrictivethan a
limitation to “simple tasksor “simple instructions Oxford v. Berryhil] No. 1:16
CV-01763JE, 2017 WL 7513227, at *11 (D. Or. Dec. 12, 20t&port and
recommendation adopteNp. 1:16CV-01763JE, 2018 WL 785865 (D. Or. Feb.
7, 2018). Thus, by discussing a limitation to-ometwo-step tasks, the ALJ
mistakenly discussegl more restrictive limitation than Dr. Toewastually

assessed.
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The ALJ found that Plaintiff can “understand, remember and carry out
simple, routine tasks and instructions.” Tr. 453. Taasonably accounts for Dr.
Toews’ determination that Plaintifippears capable of recalling2lsimple
instructions”which is the only limitatiorassessed by Dr. Toews which was not
expressly given significant weight by the ALTr. 244, 453.Becausdéhe RFC
finding includes a limitation to simple instructions, all limitations mentioned by
Dr. Toews are reasonably accounted for in the RFC and the Court corarydes
error made by the ALJ in discussing a more restrictive limitation is therefore
hamless.

Lastly, to the extent Plaintiff intendéo challengehe ALJ’s consideration
of the opinion of the medical expert, Dr. MoOE£;F No. 12 at 14he Court
declines taaddressheissuebecause it wasot argued with specificity in
Plaintiff's opening brief.SeeCarmickle 533 F.3cat1161n.2 (noting the court
ordinarily will not consider matters on appeal that are not specifically and
distinctly argued in an appellant’s opening briske alsaChristian Legal Soc.

Chapter of Univ. of California v. W26 F.3d 483, 4888 (9th Cir. 2010)

(indicating the court may refuse to address claims that were only argued in pas

or that were bare assertions with no supporting argyment

Similarly, Plaintif suggestshe opinion of John Arnold, Ph.Ddated July

13, 2016should be considered by the Court even though it was submitted for tf

first time to the Appeals Council and was not reviewed by the ALJ. ECF No. 1]
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8n.5 Tr. 1219, 437440. However,the Appeals Council found Dr. Arnold’s
opinion “does not relate to the period at issue” because it is dated after the AL
decision andherefore’does not affect tadecisionabout whether you were
disabled before the date of the ALJ’s decisiont. 438. The Court agrees and
conclude®r. Arnold’s opinionhas no impact on the outcome of this caSee
Brewes v. Comm’r of Soc. Sec. Adno82 F.3d 1157, 11560 (9th Cir. 2012).
Additionally, Plaintiff makes no specific argument or assignment of based on
Dr. Arnold’s opinion, ECF No. 12 at 128, so even if the opinion applied to the
ALJ’s decision, any argument to that effect is waivBday, 554 F.3dat 1226 n7
(noting any argument not madetire opening briefs waived)

CONCLUSION

Having reviewed the record and the ALJ’s findings, this Court conclude
ALJ’s decision issupportedoy substantial evidence and free of harmful legal €
Accordingly,

1. Plaintiff's Motion for Summary JudgmeiiCF No. 12 isDENIED.

2. Defendant’s Motion for Summary JudgmdatF No. 16, is GRANTED.

IT IS SO ORDERED. The District Court Clerks directed to enter this Ord¢
and provide copies to counsdludgment shall be entered @efendantand the file
shall beCLOSED.

DATED April 24, 2019

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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