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bmmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Aug 20, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

KITRAY.,
NO: 2:17-CV-409-RMP
Plaintiff,
ORDER GRANTING DEFENDANT'’S
V. MOTION FOR SUMMARY
JUDGMENT AND DENYING
COMMISSIONER OF SOCIAL PLAINTIFF'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

BEFORE THE COURT are crossotions for summary judgment from
Plairtiff Kitr a Y., ECF No. 1, and the Commissioner of Social Security (the
“Commissioner”), ECF Nol2. Plaintiff sought judicial review, pursuant to 42
U.S.C. § 405(p of the Commissioner’s denial berclaims for supplemental
security income and disability insurance benefrider Title XVI of the Social
Security Act (the “Act”). SeeECF No. 11 The Court has reviewed the motions a
the administrative record, and is fully informed. The motions were heard witho

oral argument.For the reaons stated in this ordéhe Court grants Defendant’s
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motion for summary judgment, ECF N&, and denie®laintiff's crossmotion,
ECF No. 1.
BACKGROUND

A. Plaintiff's Claim for Benefits and Procedural History

Plaintiff applied for disability insurance benefitsoughanapplication filed
onJanuary 25, 2014. Administrative Record (“AR0Q9-15.1 Plaintiff applied for
supplemental security income through an application filed on March 24, 204
616-22. Plaintiff was 30 years old at the time tis&seapplied for benefitsShe has
at least a high school educatioAR 29. Plaintiff alleges thatheronset date was
June 21, 201% AR 230. The Commissioner initially denied Plaintiff's applicatior
for disability insurance benefits and supplemental security incanmddenied
Plaintiff’'s applications upon reconsideratioAR 43247, 45364. Plaintiff timely

requested a hearingAR 46566. Three hearings were conducted before

Administrative Law Judge (“ALJ") Lorkreund on July 19, 2016; January 4, 2017;

and February 13, 2017.
B. July 19, 2016 Hearing
A hearing took placen Spokane, Washingtobgefore Administrative Law

Judge (“ALJ”) Lori FreundnJuly 19 2016. AR 22&9. Plaintiff appeared in

1 The AR is filed aECF No. 8.

2 Plaintiff previously applied for disability insurance benefits and supplemental
security income and her application was denied on June 20, 2011. A5%344
ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT -2
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person and waepresented by attorneyora Lee Stove? Plaintiff responded to
guestions from her attorney and Judge Freund. A medical expert, Dr. Lynne Ji
appeared telephonically.

C. January 4, 2017Hearing

A secondhearing took place iBpokane, WashingtobgeforeJudgeFreund on
January 4, 2017AR 270303 Plaintiff againappeared in person and was
represented by attorney Lora Lee Stovielaintiff responded tadditionalquestions
from her attorney and Judge Freund.

D. February 13, 2017Hearing

A third hearing tok placetelephonically inSpokane, Washingtobgefore
JudgeFreund orFebruary 132017. AR304-43. Plaintiff appeared telephonically
and wagepresented by attorney Lora Lee Stover. Plaintiff respondedtiber
guestions from her attorney and Ju@igeund. A medical expert, Dr. Robert
Smiley, and arocational expertpoug Lear also appeareidlephonicallyat the
hearing.

E. ALJ’s Decision

OnApril 18, 2017 the ALJ issued an unfavorable decisionR@intiff. AR

15-40. Utilizing the fivestep evaluation proceshjdge Freuntbund:

3 AttorneyLora Lee Stovealso represents Plaintifin appeal.
ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT -3
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Step one:Plaintiff had not engaged in substantial gainful activity simee
alleged onset date of June 21, 20AR 21.

Step two: Plaintiff has the following severe impairments: morbiksity,
degenerative disc disease with foot drop, and sleep apgieal.

Step three:Plaintiff does not have an impairment or combination of

Impairments that meets or medically equals one of the listed impairments i

20 C.F.R. Part 404, Subpart P, Apperii AR 4.
Residual Functional Capacity (“RFC”): The ALJ found thaPlaintiff had
the RFC to

perform less than the full range of sedentary work. The claimant
can lift and carry up to 10 pounds occasionally and less than 10
pounds frequently. She can stand and walk up to 2 hours in an
8-hour  workday, however, maximum amount of
standing/walking at one time is limited to 15 minutes. She can
sit up to 6 hours in an-Bour workday. There would need to be

a change in position for a few minutes and a@Caminute
interval. She can rarely operate foot controls with the left lower
extremity, can never climb ladders, ropes, or scaffolds, and never
crawl. She can occasionally climb ramps or stairs, up to a flight,
and with use of a handrail. She can occasionally balance, stoop,
kneel, and crouch. She would need the occasional use of a
handheld assistive device, such as a cane. She needs to avoid all
unprotected heights, all hazardous machinery and operational
control of moving machinery. She needs toidvmncentrated
exposure to airborne irritants, such as fumes, odors, dusts, gases,
etc. She needs to avoid exposure to extreme temperatures, both
cold and heat, excessive wetness and humidity, as wé¢dics,
concentrated exposure to vibration.

AR 25.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 4
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Step four: Plaintiff was capable of performing past relevant work as a

customer service representative because it did not require the performance of

work-related activities precluded by Plaintiff's RFC. AR(2fling 20 C.F.R.

8 404.1565 an@0 C.F.R8 416.965).The ALJ considered Plaintiff's age,

education, work experience, and RFC, additionallyfound that there are

other jobs that exist in significant numbers in the national economy that

Plaintiff can perform.ld. at 2930.

Step five: Plaintiff was not disabled for purposes of the Social Security Ac
from June 21, 2011, through the date of the ALJ’s decisfdR 30.

The ALJ’s decision became the final decision of the Commissioner when
Appeals Council denieBlaintiff's request for review oNovember 132017. AR
1-7. Plaintiff now seeks judicial review.

APPLICABLE LEGAL STANDARDS

A. Standard of Review

Congress has provided a limited scope of judicial review of a Commissio
decision. 42 U.S.C. 805(g). A court may set aside the Commissioner’s denial
benefits only if the ALJ’s determination was based on legal error or not supporf
substantial evidenceSee Jones v. Hecklef60 F.2d 993, 995 (9th Cir. 1985) (citin
42 U.S.C. #05(g)). “The [Commissioner’s] determination that a claimant is not
disabled will be upheld if the findings of fact are supported by substantial evide

Delgado v. Heckler722 F.2d 570, 572 (9ir. 1983) (citing 42 U.S.C. 805(Q)).

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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Substantial evidence is more than a mere scintilla, but less than a preponderay
Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 19MgCallister v.
Sullivan 888 F.2d 599, 6002 (9th Cir. 1989). Substantial evidence “means suc
evidence as a reasonable mind might accept as adequate to support a conclus
Richardson v. Peralegl02 U.S. 389, 401 (1971) (citations omitted). “[S]uch
inferences and conclusions as the [Commissioner] may reasainablyrom the
evidence” will also be upheldMark v. Celebrezze348 F.2d 289, 293 (9th Cir.
1965). On review, the court considers the record as a whole, not just the evidg
supporting the decisions of the Commission&teetman v. Sullivail877 F.2d20,
22 (9th Cir. 1989) (quotingornock v. Harris 648 F.2d 525, 526 (9th Cir. 1980)).
It is the role of the trier of fact, not the reviewing court, to resolve conflicts
evidence.Richardson402 U.S. at 400. If evidence supports more than onagéti
interpretation, the court may not substitute its judgment for that of the
Commissioner.Tackett v. Apfell80 F.3d 1094, 1097 (9th Cir. 1998Jlen v.
Heckler, 749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision supported
substantial evidnce will still be set aside if the proper legal standards were not
applied in weighing the evidence and making a decisBrawner v. Sec'’y of Healtl
and Human Service839 F.2d 432, 433 (9th Cir. 1988). Thus, if there is substal
evidence to suppbthe administrative findings, or if there is conflicting evidence

that will support a finding of either disability or nondisability, the finding of the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT -6
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Commissioner is conclusivésprague v. Bower812 F.2d 1226, 12230 (9th Cir.
1987).

B. Definition of Disability

The Social Security Act defines “disability” as the “inability to engage in any

substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste
canbe expected to last for a continuous period of not less than 12 months.” 42
U.S.C. 88423(d)(1)(A), 1382c(a)(3)(A). The Act also provides that a claimant §
be determined to be under a disability onllgefimpairments are of such severity

that the @aimant is not only unable to dwrprevious work, but cannot, considerin
the claimant’s age, education, and work experiences, engage in any other sub
gainful work which exists in the national economy. 42 U.S.GAZXd)(2)(A),

1382c(a)(3)(B).Thus, the definition of disability consists of both medical and

vocational component£diund v. Massanaf253 F.3d 1152, 1156 (9th Cir. 2001).

C. Sequential Evaluation Process

The Commissioner has established a-ftep sequential evaluation process

for determining whether a claimant is disabled. 20 C.F.R. § 416.920. Step ong¢

determines iEheis engaged in substantial gainful activities. If the claimant is
engaged in substantial gainful activities, benefits are denied. 20 C.F.R. 88

404.1520(a)(4)(i)416.920(a)(4)().

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT ~7
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If the claimant is not engaged in substantial gainful activities, the decisior
maker proceeds to step two and determines whether the claimant has a medic

severe impairment or combination of impairments. 20 C.F.R0881520(a)(Xii),

—

ally

416.920(a)(4)(ii). If the claimant does not have a severe impairment or combination

of impairments, the disability claim is denied.

If the impairment is severe, the evaluation proceeds to the third step, which

compares the claimant’s impairment with a number of listed impairments
acknowledged by the Commissioner to be so severe as to preclude any gainfu
activity. 20 C.F.R. 8804.1520(a)(4)(iii), 416.920(a)(4)(iiisee als®0 C.F.R.
8404, Subpt. P, App. 1. If the impairment meets or equals one of the listed
impairments, the claimant is conclusively presumed to be disabled.

If the impairment is not one conclusively presumed to be disabling, the

evaluation proceeds to the fourth step, which determines whether the impairment

prevents the claimant from performing work tehehas performed in the past. If

the plaintiff is able to perforrherprevious work, the claimant is not disabled. 20

C.F.R. 88404.1520(a)(4)(iv), 416.920(a)(4)(iv). At this step, the claimant’'s RFC

assessment is considered

If the claimant cannot perform this work, the fifth and final step in the progess

determines whether the claimant is able to perform other work in the national

economy in view oherresidual functional capacity and age, education, and pas

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT -8
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work experience. 20 C.F.R. 894.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v.
Yuckerf 482 U.S. 137 (1987).

The initial burden of proof rests upon the claimant to establish a prima fa
case oentitlement to disability benefitfRhinehart v. Finch438 F.2d 920, 921 (9t
Cir. 1971);Meanel v. Apfell72 F.3d 1111, 1113 (9th Cir. 1999). The initial burd
IS met once the claimant establishes that a physical or mental impairment prev
him from engaging irherprevious occupation. The burden then shifts, at step fiy
to the Commissioner to show that (1) the claimant can perform other substantig
gainful activity, and (2) a “significant number of jobs exist in the national econo

which the claimant can perforniKail v. Heckler 722 F.2d 1496, 1498 (9th Cir.

1984).
ISSUES ON APPEAL

A. Did the ALJ reversibly err in assessing Plaintiffs credibility and giving
no clear andconvincing rationale for not crediting Plaintiff ’s
testimony?

B. Did the ALJ reversibly err in assessing Plaintifs residual functional
capacities?

C. Did the ALJ reversibly err by failing to present appropriate
hypothetical questions to thevocational expert?

D. Did the ALJ reversibly err in finding Plaintiff capable of performing
her past relevantwork ?

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT -9
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E. Doesthe evidence taken from the record as a whole dosapport the
Defendant's decision that Plaintiff is not disable@
DISCUSSION
A. Assessing Plaintiff’'s Credibility and Crediting Plaintiff's Testimony

Plaintiff argues thathe ALJ erredn discrediting Plaintiff’s testimongnd

failing to give clear reasons for not crediting Plaintiff's testimony. ECF No. 11 at

13-14. Plaintiffargues that the ALJ made a credibility assessment not based up

any clear or convincing evidence that constituted harmful and reversible lelrat

14. The Commissionerontends that Plaintiffrovides no substantive argument of

factual support for her assertion. ECF No. 12-5t 4
A claimant’s subjective complaints concerning his or her limitations are a
important part of a disability claimBatson v. Comm’r of Soc. Sec. Adm8h9 F.3d

1190, 119506 (9th Cir. 2004). However, subjective symptomology by itself can

on

not

be the basifor a finding of disability. A claimant must present medical evidence or

findings that the existence of an underlying condition could reasonably be expected

to produce the symptomology allegefee42 U.S.C. 88 423(d)(5)(A),
1382¢(a)(3)(A); 20 C.F.R. §804.1529(B), 416.929; SSF5-3p, 2016 SSR LEXIS
4 (Mar. 28, 2016)

It is the province of the ALJ to make credibility determinatioAadrews v.
Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995)he ALJ’s findings with regard to the
claimant’s credibilitymug provide clear and convincing reasons supported by

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ~10
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substantial evidenceSmolen v. ChateB0 F.3d 1273, 1281 (9th Cir. 1996lhe
ALJ conducts a twatep analysis to assess subjective testim@ge Tommasetti v.
Astrue 533 F.3d 1035, 1039 (9th CR008). First, the claimant “must produce
objective medical evidence of an underlying impairment’ or impairments that cc
reasonably be expected to produce some degree of symplin{guotingSmolen
80 F.3d at 128B2). “If the claimant meets this threshold and there is no affirma
evidence of malingering, ‘the ALJ can reject the claimant’s testimony about the
severity of her symptoms only by offering specific, clear and convincing reason
doing so.” Id. (quotingSmolen 80 F.3d at 1281, B3-84). A general assertion thg
the claimant is not credible is insufficient; the ALJ must “state which . . . testimg
Is not credible and what evidensgggests the complaints are not credibBddrill

v. Shalala12 F.3d 915, 918 (9th Cir. 1993). The reasons proffered must be
“sufficiently specific to permit the reviewing court to conclude that the ALJ did 1
arltrarily discredit the claimant’s testimonyOrteza v. Shalalgb0 F.3d 748, 750
(9th Cir. 1995) (citation omitted).

An ALJ may find a claimant’s testimony not diiele in part or in whole, but
the ALJ may not disregard the claimant’s testimony solely because it is not
substantiated affirmatively by objective medical eviderfeeeSSR 163p, 2016
SSR LEXIS 4 (Mar. 28, 2016Robbins v. Soc. Sec. Admi66 F.3d 88, 883
(9th Cir. 2006)Light v. SSA119 F.3d 789, 792 (9th Cir. 1997n making a

credibility determination, the ALJ may consider: (1) inconsistencies in the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ~11
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claimant's testimony or between his testimony and his con@)¢hg claimant's
daily living activities; @) the claimant's work record; and) testimony from
physicians or third parties concerning the nature, severity, and effect of the
claimant's conditionThomasv. Barnhart 278 F.3d47,95859 (superseded by
statute in SSR 18p, 2016 SSREXIS 4 (Mar. 28, 2016))

The ALJ considered the medical evidence related to Plaintiff's medically
determinable impairments. AR-24. She also considered the opinion evidence
and concluded that all “sources of records indicated a limited range otagde
work except one opined a somewhat greater functional capatityat 27.
Additionally, she gave great weight to the medical opinion of Dr. Smiley, noting
his opinion “adequately accounts for the claimant’s testimony of progressively
limiting symptoms as to exertion and postural activitidg.’at 28.

Based on the objective medical evidence Plaintiff providezl AL J found
that Plaintiff's medically determinable impairments included three severe
impairmentsmorbid obesity, degenerative disc disease with foot drop, and slee
apneaas well as a depressive dider. AR 2122. The ALJound thatPlaintiff’s
medical evidence supported the conclusion ttiete medically determinable
impairments could reasonably be expected to produce the symptoms that Plair
alleges. AR 26. Howevethe ALJ concluded that Plaintiff's statements of

intensity, persistence, and the limiting effecthiefsymptoms were “not entirely

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ~12
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consistent with the medical evidence and other evidence in the re¢tdrdihe
ALJ proceeded to review Plaintiff's testimony and the medicalrdeco

The ALJ considered Plaintiff's testimotiyat the worst symptoms keeping
her from working were baetelated problems, and found that physical exams
revealed signs consistent with functional deficits, but not to the extent that all w
would be precludd AR 26. The ALJ also considerdélaintiff's testimonythat she
could sit for 20 to 30 minutes, and that she could move dbonb more than 5
minutes at a timeld. Plaintiff said that needing to move about more frequently |
increased.ld. Shesaid she could walk about a block and a half, and then rest fq
about a minuteld. Following her gastric bypass surgery in October 2016, Plain
indicated that her back pain had increadeld.

The ALJ found that the medical and opinion evidengeaked that Plaintiff’s
symptoms had increased in severity between 2011 and 2017. -2R Z8owever,
the ALJdeterminedhat Plaintiff's symptoms indicated that Plaintiff could perforn
a limited range of sedentary world. at 27. The ALJ stated that she incorporated
the limitations suggested IR®faintiff's testimony and Plaintiff snedical and opinion
evidence intdlaintiffs RFC assessmentd. at 27.

The Court finds that ALgave specific, clear, and convincing reasons for
finding Plaintiff's testimony not entirely consistent with her objective medical
records The ALJ considered and credited Plaintiff's testimony, her treatment

record, testimony from physicians, and objective medical evidence concerning

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ~13
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nature, severity,ral effect of Plaintiff's mental and physical conditiori$erefore,
the Court finds the ALJ did not err in assessing Plaintiff's credibility.
B. Assessing Plaintiff's Residual Functional Capacities

Plaintiff argues that the ALJ erred in assessing Plaint<C because the
ALJ did not consider Plaintiff’'s physical limitations and absenteeism. ECF No.
at 1415. Plaintiff also argues that the Aditl not properly consider the opinion
of Dr. David L. Pounds, Ph.D.,@ychologistvho examined Plaintifin 2014 Id.
at 16. The Commissioner contends that ALJproperly consideredll of these
facts in assessing Plaintiffs RFC. ECF No. 12 at 12.

“Residual functional capacity” is defined as “what you can still do despite
your limitations.” 20 C.F.R. 88 @4.1545(a), 416.945(a); SSR-86, 1996 SSR
LEXIS 5. “Ordinarily, RFC is the individual’'siaximunremaining ability to do
sustained work activities in an ordinary work setting on a regular and continuin
basis,” which means eight hours a day, five daygé&wor an equivalent work
schedule. SSR 98p, 1996 SSR LEXIS 5 (emphasis in originalhe
Commissioner considers all of a claimant’s medically determinable impairments

including impairments that are not found to be severe. 20 C.BAG41.8545(X2).

Social Security rulings require an ALJ to “consider and address medical source

opinions” when assessing a claimant’s REG@tle v. Berryhill, 708 FedAppx.
468, 469 (9th Cir. 2018). “The RFC assessment is a furbtidanction

assessment based upon all of the relevant evidence of an individual’s ability to

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ~14
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work-related activities.”"SSR 968p, 1996 SSR LEXIS 5Although the ALJ need
not have engaged in a functiog-function analysis for norredible medical
impairments, the ALJ should not ignore limitations supported by the record ang
already credited by the ALMarch v. Commissioner &oc. Sec. Admi462
Fed.Appx. 671, 673 (9th Cir. 201Bayliss v. Barnhart427 F.3d 1211, 1217 (9th
Cir. 2005). However, where the ALJ's analysis regarding a clainfiam¢gonal
limitations and restrictions affords an adequate basis for meaniaodfaigl
review, applies the proper legal standards, and is supported by substantial evic
such that additional analysis would be unnecessary or superfluous, the Ninth
Circuit does not require remand where the ALJ has failed to conduct the mand
functionby-function analysis Bayliss 427 F.3d at 1217

The Ninth Circuit has held that, in determinmegidualfunctionalcapacity
in conjunction with the medical evidence, the ALJ must take into account the
claimant's testimony regarding his capabiliti€haudhry v. Astrue588 F.3d 661,
670 (9th Cir. 2012). The ALJ also must consider all relevant evidence, includir
medical records, lay evidence, and p&seeRobbins v. Soc. Sec. Admi66 F.3d
880, 883 (9th Cir. 2006).

1. Plaintiff's Physical Limitations and Absenteeism

As a general matter, an RFC assessment that fails to take intmiaacou
claimants limitations is defectivelL.eonard v. Colvin633 FedAppx. 362, 36364

(9th Cir. 2015) (finding that limiting claimant’s use of ladders, roped,scaffolds

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ~15
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did not adequately address claimant’s need for frequent trips to the bathihem)
the Court previously stated, the ALJ correctly determined that Plaimtifically
determinable impairments included the three severe impairnmeoitbid olesity,
degenerative disc disease with foot drop, and sleep apnea; as well as a depres
disorder. AR 2122.

In assessing Plaintiff's RFC, the ALJ considered Plaintiff's physical
limitations and absenteeism. Based on the record in this case, the Alubedn

that the RFC adequately reflected Plaintiff's expressed needs to change positig

frequently 1d. at 25. The ALJ also stated that the medical expert testimony of Dr.

Jahnke and Dr. Smiley, as well the responses from Dr. Griffin, do not support
Plaintiff's assertion that she would be @#sk or that frequent absenteeism would
occur. Id. at 30.

Although Plaintiff maydisagreewith the ALJ’s assessment of the evidence
where evidencenay suppormore than one rational interpretatiéthe Court may
not substitute its judgment for that of the Commissidné&ackett 180 F.3cat 1097.
The ALJ’s interpretation regarding Plaintiff’s limitations is ration&herefore, the
Court finds that thé&\LJ properly considered Plaintiff's limitations associatgth
her medically determinable impairments in assessing Plaintiff's RFC.

2. Opinion Testimony oMedical Source

In weighing medical source opinions, the ALJ should distinguish betweer

three different types of physicians: (1) treating physicians, who actuesdlythe

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ~16
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claimant; (2) examining physicians, who examine but do not treat the claimant;
(3) nonexamining physicians who neither treat nor examine the clailasierv.
Chater, 81 F.3d821,830(9th Cir. 1995) The ALJ should give moreeightto the
opinion of a treating physician than to the opinion of an examining physiCan.
v. Astrue 495 F.3d625,631(9th Cir. 2007) The ALJ should give moneeightto
the opinion of an examining physician than to the opinion of a nonexamining
physician. Id.

When an examining physician’s opinion is not contradicted by another
physician, the ALJ maggeject the opinion only for “clear and convincingasons.
Lester 81 F.3d at 830When an examining physician's opinion is contradicted b}
another physicia, the A_J is only required to provide “specific and legitimate
reasons’for rejecting the opinionld. at 83631.

The specific and legitimate standard can be met by the ALJ setting out a
detailed and thorough summary of the facts and conflicting clieigdence, stating
her interpretation thereof, and making findingdagallanes v. Bower881 F.2d
747, 751 (9th Cir. 1989)The ALJ is required to do morkan offer her conclusions
she “must set forth [her] interpretations and explaiy they, rathethan the
doctors’, are correct’Embrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

An ALJ may reject opinions that are internally inconsistéguyen v.
Chater, 100 F.3d 1462, 1464 (9th Cir. 1996¢e alsdBayliss 427 F.3cat1216 An

ALJ alsomay discredit physicians’ opinions that are unsupported by the record

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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whole. Batson 359 F.3d at 1195Additionally, an ALJ may disregard a physician
opinion because it does not contain a useful analysis of the claimant’s abilities
limitations. Sead.

Dr. PoundsawPlaintiff once. AR 108589. Therefore, DrPoundqgualifies as
an examining physicianThe ALJ gave DrPound’s evaluation great weight to the
extent it was consistent with Plaintiff's other mental health evaluations. AR 23,
However, the ALJ gave little weight to the remainBerPound’s opinion because
the ALJ found Dr. Pound’s descriptors vague, and bedaesapinionwas
inconsistent wittDr. Pound’sunremarkable contemporaneous mental status exa
whichthe ALJ found moreonsistentvith the other mental healttelated evidence
in the record.ld.

Therefore, the Court findbat the ALJsfirst reasorfor rejecting the
remainder of Dr. Pound’s opinipthat Dr. Pound’s descriptive statements were
vague|s legally sufficient. SeeBatson 359 F.3d at 1195The Courtalso findsthat
the ALJ’s oher reason for rejecting the remainder of Dr. Pound'’s opinion, that
statements were inconsistent with his own evaluation and with the record as a
is a leaally sufficient reasonSee id.see alsdNguyen 100 F.3d at 1464Thus the
Courtfindsthat the ALJ did noteversiblyerr in consideringhe opinion of Dr.
Pounds
I 11

11

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ~18

S

and

m,

S

whole,




10

11

12

13

14

15

16

17

18

18

20

21

C. Presenting Hypothetical Questions to the Vocational Expert

Plaintiff argues that the ALJ erred in posing an incomplete hypothetical
guestion to the vocational expdrecause the hypothetical did not take into
consideration Plaintiff's need for a supportive supervigoticipated absenteeism
due to health concerns and treatment, and anticipated piemdoff-task ECF No.
11lat 17. The Commissioner argues that the ALJ did not err in her consideratig
the testimonial or medical record, and, therefore, it was not necessary for the A
include limitations stemming from Plaintiff's subjective complaints in the vocatic
hypothetical. ECF No. 12 at 13.

In Step Five of the sequential process, an ALJ may pose hypothetical
guestions t@ vocational expert order to determine whether employment
opportunities exist in significant numbers in the national economy, given the
claimant’s residual functional capacity, age, education, and work experiédfme
the hypothetical to be complete, the ALJ need]s] to present all limitations that v
supported by substantial evidence in the recohdrian v. Colvin669 Fed. Appx.
849, 850 (9th Cir. 2016):Unless the record indicates that the ALJ had specific 3
legitimate reasons for disbelieving a claimant’siteshy as to subjective limitation
such as pain, those limitations must be included in the hypothetical in order for
vocational expert’s testimony to have any evidentiary vallgxibrey 849 F.2d at
423. “If the assumptions in the hypothetical are not supported by the record, th

opinion of the vocational expert that claimant has residual working capacity has
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evidentiary value.”Gallantv. Heckler 753 F.2d1L450,1456 (9th Cir. 1984)
Hypotheticals posed to a vocational exgertist be upheld as long as they are
supported by substantial evidencdfartinez v. Heckler807 F.2d 771, 774 (9th
Cir. 1986).

The ALJ posed the following hypothetical to the vocational expert:

Please assume we have an individual between the ages of 27 and 33
with a high shool education and with the past relevant work, the four
jobs that we’ve decide upon.

In this first hypothetical, we have an individual who coulddifid
carry up to 10 pounds occasionally, less than 10 pounds frequently; who
could stand and walk for a total of up to two hours in an dight
workday, however [of] those two hours, the maximum amount standing
or walking at one time would be limited to 15 minutes. Sitting would
be up to six hours in an eighbur workday. There would need to be a
changein positioning for a few minutes at [at] least a-rBhute
interval.

This individual could rarely operate foot controls with the left lower
extremity; could never climb ladders, ropes, or scaffolds; could never
crawl; could occasionally climb ramps or stairs up to a flight, would
need the use of a handrail; could occasionally balance, stoop, kneel, and
crouch; would also need the occasional use of a handheld assistive
device such as a cane.

This individual would need to avoid all unprotected heights, all
hazardous machinery, and should avoid the operational control of
moving machinery[;] would also need to avoid concentrated exposure
to airborne irritants such as fumes, odors, dust, gases, et cetera[;] would
need to avoid exposure to extreme temperatures, both cold and heat([;]
and should also avoid exposure to excessive wetness and humidity, as
well as concentrated exposure to vibration.

AR 332.

The Courtpreviouslyconcluded that the ALJ did not err in weighing the

objective evidence in the record, or in assessing Plaintiff's RFC. The ALJ’s
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hypothetical contemplated Plaintifisibjectivelimitations, and were supported by
substantial evidendeased upon the ALJ’s determinatioreed. Therefore, the
Court finds that the ALJ did not err in positige above hypothetical to the
vocational expert.
D. Assessing Plaintiff’'s Ability to Perform Past Relevant Work

Plaintiff contends that the ALJ erred in finding Plaintiff capable of performn
her past relevant work. ECF No. 11 at However, Plaintiff dichot provide any
legal or factual argumengpecificallysupporting this contention. It is not a
reviewing court’s role to “do an appellant’s work for it, either by manufacturing
legal arguments, or by combing the record on its behalf for factual support.”
Western Radio Servs. Co. v. Qwest Cdp8 F.3d 970, 979 (9th Cir. 2012).
Accordingly, when an “argument was not raised clearly and distinctly in the opg
brief, it has been waived.McKay v. Ingleson558 F.3d 888, 891 n.5 (9th Cir.
2009) Therefore, the Court finds that Plaintiff has not demonstrated that the Al
erred in finding Plaintiff capable of performing her past relevant work.

E. Considering Evidence Taken from the Record as a Whole

Plaintiff also contends that tlevidence taken from the record as a whole d
not support the ALJ’s determination that Plaintiff is not disabled. ECF No. 11 §
However, Plaintiff provides no legal or factual arguments specifically supporting
this contentionand the Court will not supply missing argunsereeWestern

Radio Servs. Cp678 F.3d at 979Therefore, theCourt finds that Plaintiff has not
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demonstrated that the ALJ erred in considering evidence taken from the recoro
whole in this matter.
CONCLUSION

Plaintiff argues that the ALJ’s decision should be reversedratdhe Court
should findPlaintiff to be disabled and entitled to benefits. ECF No. 11 at 18. |
the alternative, Plaintiff argues that the ALJ’s decision should be reversed and
remandedo the Commissioner to4&ssess Plaintiff's RFCld.

The Court has found that Plaintiff has not demonstrated that the ALJ errg
finding that Plaintiff is not disabled. Therefore, the Court finds that summary
judgment in favor of the Commissionempioper Accordingly,IT IS HEREBY
ORDERED:

1. Defendant’s Motion for Summary JudgmeBCF No. 12, is

GRANTED.

2. Plaintiff's Motion for Summary JudgmerECF No. 11, isDENIED.

3.  Judgment shall be entered in favor of Defendant.

The District Court Clerk is directed to enter this Order, enter judgment fof
Defendant, provide copies to counsel, aluse this case

DATED August 20, 2018

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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