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Doc. 18

Feb 15, 2019
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
TIMOTHY C., No. 2:17-cv-00434-MKD
Plaintiff,
ORDERDENYING PLAINTIFF'S
VS. MOTION FORSUMMARY
JUDGMENTAND GRANTING
COMMISSIONER OF SOCIAL DEFENDANT'SMOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.
ECF Nos. 15, 16
Before the Court are the parties’ ssemotions for summary judgment. B
Nos. 15, 16. The parties consented tucped before a magiate judge. ECF No.
7. The Court, having reswed the administrative recoathd the parties’ briefing

is fully informed. For the reasons dissed below, the Court denies Plaintiff's

Motion, ECF No. 15, and grants Defendant’s Motion, ECF No. 16.
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JURISDICTION

The Court has jurisdiction over thease pursuant to 42 U.S.C. 88 405(g);
1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Socjal

Security is governed by 42 U.S.C. 8 405(g). The scope of review under 8§ 405(g) is

limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orlssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a

reasonable mind might accept asqade to support a conclusionld. at 1159

(quotation and citation omitted). Statetfetiently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeaord as a whole rather than searching
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the Commissiondgdlund v. Massanari253 F.3d 1152,

1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than pne

rational interpretation, [theourt] must uphold the ALJ’s findings if they are

supported by inferences reasblyadrawn from the record.Molina v. Astrue,674
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F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmless.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the @dimant must be “unable to
engage in any substantgainful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A), 138a(3)(A). Second, the claimant’'s

impairment must be “of such severity tlmat is not only unable to do his previous

work],] but cannot, considering his age, edtion, and work experience, engagg in

any other kind of substantial gainful workich exists in the national economy
42 U.S.C. 88 423(d)(2)(A)X382c(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88

404.1520(a)(4)(1)-(v)416.920(a)(4)(i)-(v). Astep one, the Commissioner
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considers the claimant’s work adtiz 20 C.F.R. 88 404.1520(a)(4)(i),
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b), 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of
claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii), 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c),
416.920(c). If the claimantisnpairment does not satistljis severity threshold,
however, the Commissioner must find that¢kemant is not disabled. 20 C.F.
88 404.1520(c), 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comissi to be so severe as to precl
a person from engaging in substaingiainful activity. 20 C.F.R. 88§
404.1520(a)(4)(iii), 41®20(a)(4)(iii). If the impairmet is as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg

claimant disabled and award benefig) C.F.R. 88 404.1520(d), 416.920(d).
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If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg

the claimant’s “residual functional capacityResidual functional capacity (RFC

defined generally as the claimant’s abilioyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88
404.1545(a)(1), 416.945(a)(1),rslevant to both the fourth and fifth steps of th
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capald performing work that he or she has performed

the past (past relevant work). 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4)(iv).

If the claimant is capable of perfonng past relevant work, the Commissioner
must find that the claimant is not didad. 20 C.F.R. 8804.1520(f), 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. 88 404.1520(#)(v), 416.920(a)(4)(v). Imaking this determination,

SS

),

e

S

in

tep

S

the Commissioner must also consider vawadl factors such as the claimant’s age,

education and past work experen 20 C.F.R. 8804.1520(a)(4)(v),

416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
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Commissioner must find that the claintas not disabled. 20 C.F.R. 88
404.1520(g)(1), 416.920(g)(1). If the claimant is not capable of adjusting to
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 G-88 404.1520(g)(1), 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.

other

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts tbe Commissioner to estaltlithat (1) the claimant

capable of performing other work; and (2) such work “exists in significant

numbers in the national economy.” 20-.R. 88 404.1560(c)(2), 416.960(c)(2);

Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

“A finding of ‘disabled’ under the fivestep inquiry does not automatically

gualify a claimant for disability benefits Parra v. Astrue481 F.3d 742, 746 (9th

Cir. 2007) (citingBustamante v. Massanafl62 F.3d 949, 954 (9th Cir. 2001)).
When there is medical evidence of dargalcohol addiction (DAA), the ALJ mu
determine whether the drug or alcohol atidicis a material factor contributing
the disability. 20 C.F.R. 88 404.1535(a), 416.935(a). In order to determine
whether drug or alcohol addiction is a matkfactor contributing to the disabilit)
the ALJ must evaluate which of the cutt@hysical and mental limitations wou
remain if the claimant stopped using dswuagy alcohol, then determine whether ¢

or all of the remaining limitations ould be disabling. 20 C.F.R. 88
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404.1535(b)(2), 416.935(b)(2). If themaining limitations would not be
disabling, drug or alcohol addictionascontributing factor material to the

determination of disabilityld. If the remaining limitations would be disabling,

the claimant is disabled independent of the drug or alcohol addiction and the

addiction is not a contributing€tor material to disabilityld. Plaintiff has the
burden of showing that drug and alcoldbiction is not a contributing factor
material to disability.Parra, 481 F.3d at 748.
ALJ'S FINDINGS

On February 25, 2014, Plaintiff fdeapplications for Title Il disability
insurance benefits and Title XVI supphental security income, Tr. 189-97,
alleging an amended onset date of Decanddi, 2008, Tr. 44-45. The applicati
were denied initially, Tr. 129-36, and orcomsideration, Tr. 139-42. Plaintiff
appeared at a hearing bef@an administrative law glge (ALJ) on June 2, 2016.
Tr. 40-66. On August 1, 2016, the ALJ denied Plaintiff's claims. Tr. 17-39.

At step one, the ALJ found Plaintiff danot engaged in substantial gainfd
activity since December 31, 2008, the ameralied onset date. Tr. 23. Ats
two, the ALJ found Plaintiff had the follang severe impairnrgs: depressive
disorder, anxiety disorder, and polysubs&dependence (alcohol, marijuana,
methamphetamine by historyld. At step three, the ALJ found Plaintiff's

impairments, including the substance use disorders, medically equal sectior]
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12.09, 12.04 and 12.06 of 20 C.F.R. Par &4hpart P, Appendix 1. Tr. 27.

However, the ALJ found that if Plainti$topped the substancesufie would have

the following severe impairments: depressdisorder and anxiety disorder. Tr,
28. The ALJ further found that if Pldiff stopped the substance use, he woulg
have an impairment or combination ofgairments that meets or medically eqy
any of the listed impairmentdd. The ALJ then concludetiat if Plaintiff stoppe
the substance use, Plaintiff would have BFC to perform a full range of work
all exertional levels, but with tHellowing nonexertional limitations:
[Plaintiff] is able to understand, remé&er, and carry out simple, routine,
and repetitive tasks and insttions and is able tmaintain attention and
concentration for 2-hour intervals bet@n regularly scheduled breaks. H
would require a very predictable erment with no more than seldom
changes in the work setting/work rowinHe is capable of only brief and
superficial (defined as non-collabtixe) contact with the public, dealing
with things rather than people. iNeer math nor reading should be an
essential function of the job.
Tr. 29.
At step four, the ALJ found that if Plaintiff stopped the substance use,

Plaintiff would be able to perform past relevavork as a laborer, shoes. Tr. 33
The ALJ concluded that because substarsgedisorder is a contributing factor

material to the determination of disltly, Plaintiff was not under a disability, as
defined in the Social Security A¢tom December 31, 2008 e amended allege

onset date, through August 1, 2016, theedd the ALJ’s decision. Tr. 34.
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On October 25, 2017, the Appealsudicil denied review of the ALJ’s
decision, Tr. 1-6, making the ALJ’'s deasithe Commissioner’s final decision
purposes of judicial reviewSee42 U.S.C. § 1383(c)(320 C.F.R. 88 404.981,
422.210.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
him disability income benefits under Titlleand supplemental security income
benefits under Title XVI of the Social Seity Act. Plaintiff raises the following
issues for review:

1. Whether the ALJ properly weighed Plaintiff's symptom testimony;

2. Whether the ALJ properly weighed the medical opinion evidence;

3. Whether the ALJ properly evaluated $evere impairments at step two;

4. Whether the ALJ properly evaluattwe listings at step three; and
5. Whether the ALJ conducted a proggep four and five analysis.
ECF No. 15 at 5.
DISCUSSION
A. Plaintiff's Symptom Complaints
Plaintiff faults the ALJ for failing taely on reasons that were clear and
convincing in discrediting Bisubjective symptom claim€CF No. 15 at 16-19.

An ALJ engages in a two-step analysigdetermine whether to discount a
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claimant’s testimony regarding subjee symptoms. SSR 16-3p, 2016 WL
1119029, at *2. “First, the ALJ must datene whether there is objective medi
evidence of an underlying impairment iath could reasonably be expected to
produce the pain or other symptoms allegdddlina, 674 F.3d at 1112 (quotati
marks omitted). “The claimant is not regpd to show that [his] impairment coy
reasonably be expected to cause the sewvalritye symptom [he] has alleged; [H
need only show that it could reasbhahave caused some degree of the
symptom.” Vasquez v. Astry®&72 F.3d 586, 591 (9th Cir. 2009).
Second, “[i]f the claimanmeets the first test and there is no evidence of
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9thir. 2014) (citations
omitted). General findings are insufficierather, the ALJ must identify what
symptom claims are being discounted &t evidence undernmas these claim
Id. (quotingLester v. Chater81 F.3d 821, 834 (9th Cir. 1995))homas v.
Barnhart 278 F.3d 947, 958 (9th Cir. 2002) (requiring the ALJ to sufficiently
explain why it discounted claimant’s sytom claims). “Theclear and convincin

[evidence] standard is the most demagdiequired in Social Security cases.”

Garrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 2014) (quotMgore v. Comm’t

of Soc. Sec. Admi278 F.3d 920, 924 (9th Cir. 2002)).
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Factors to be considered in evaluating intensity, persistence, and limiting
effects of an individual’'s symptoms incle: 1) daily activities; 2) the location,
duration, frequency, andtensity of pain or other symptoms; 3) factors that
precipitate and aggravate the symptomghé)type, dosage, effectiveness, ang
side effects of any medication an individtekes or has taken &dleviate pain or
other symptoms; 5) treatment, other thaedication, an individual receives or has
received for relief of pain or other sympie; 6) any measures other than treatment

an individual uses or has used to relipae or other symptoms; and 7) any other
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factors concerning an individual's funatial limitations and restrictions due to
pain or other symptoms. SSR 16-2016 WL 1119029, at *7; 20 C.F.R. 88
404.1529(c)(1)-(3), 416.92c)(1)-(3) (2011). The AL instructed to “consider

LR N1

all of the evidence in an individual’'scord,” “to determine how symptoms limif

Y

ability to perform work-related activitsee” SSR 16-3p, 2016 WL 1119029, at *!

The ALJ found that Plaintiff's meditg determinable impairments could

reasonably be expected to cause the alsgenptoms, but that Plaintiff's assertion

of total disability was not supported tye weight of thevidence. Tr. 30.

1. Inconsistent Statements Regarding Drug and Alcohol Use

The ALJ discounted Plaintiff’'s syptom claims because he made
inconsistent statements regarding his dangd alcohol use. Tr. 30. Conflicting

and inconsistent statements about tarxse use are appropriate grounds for th

19%
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ALJ to discount a claimant’s reported symptormifiomas 278 F.3d at 959;
Edlund 253 F.3d at 115%Gray v. Comm'r, of Soc. Se865 F. App’x 60, 63 (9th
Cir. 2010);Lewis v. Astrug238 F. App’x 300, 302 (9th Cir. 200'Ntorton v.
Astrue 232 F. App’x 718, 719 (9th Cir. 2007). Here, the ALJ cited numerous

instances where Plaintiff gave inconsisteidrmation to providers regarding hi

[92)

substance use and at various timeseteni history of drug use. Tr. 3geTr.
283, 286 (May 2007: denied any prior walrugs, including marijuana); Tr. 28b-
86 (May 2008: reported first use of maana at age 17 (approximately 1990) and
daily use from approximately 2003 to 2008r. 329 (Jan. 2013: started using
methamphetamine at age 18 (approxehal991) for approximately 12 years;
started smoking marijuana at age 1@pf@ximately 1985), daily use from age 13
(approximately 1986) to at least 20,1T). 291 (June 2012: reported smoking
marijuana weekly); Tr. 341 (Sept. 2014 rdpdrcannabis use — one bowl a day).

Specifically, at a July 2015 evaluationafltiff reported he had never used

—h

cannabis or illegal drugs, which is inconsmtevith his significant prior history o
marijuana and methamphetamine use. 3f8. At an evaluation on April 29,
2014, Plaintiff reported that he had qdiiinking three months ago and had not

relapsed and reported no history of or currese of illicit drugs. Tr. 337. In fact

a chart note from April 4, 2014 indicateslind started drinking heavily because

his wife had left him. Tr. 334-36. Asiather example, at an evaluation in Janpary
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2013, Plaintiff told Dr. Garrett that Hed stopped smoking marijuana three ye
prior, which was inconsistent with the fabat he told his counselor in June 20
that he was using marijuana weekigompareTr. 329with Tr. 291.

Plaintiff contends that the inconsistent statements are explained by

Plaintiff's poor memory, that Plaintiff was generally forthcoming about his

ars

L2

substance abuse, and that Plaintiff corrected his testimony regarding drug and

alcohol abuse at the hearing. ECF No. 15 at 17 (citing Tr. 53-54); ECF No.

17 at

7. Where the “evidence is susceptiblertore than one rational interpretation, the

ALJ’s decision should be upheldRyan v. Comm’r of Soc. Sg628 F.3d 1194,
1198 (9th Cir. 2008) (internal quotation makmitted). On this record, the AL
reasonably concluded that Plaintiff inconsighe reported his substance use. T
finding is supported by substantial eviderand was a clear and convincing rea
to discount Plaintiff's symptoms complaints.

2. Objective Medical Evidence

The ALJ found that Plaintiff's sympitoe complaints were not supported b
the objective medical evidencdr. 30. An ALJ mawot discredit a claimant’s
symptom testimony and deny benefits soledgause the degree of the symptol
alleged is not quported by objective medical evidendgdurch v. Barnhart400
F.3d 676, 680 (9th Cir. 2003Rollins v. Massanayi261 F.3d 853, 857 (9th Cir.

2001);Bunnell v. Sullivan947 F.2d 341, 346-47 (9th Cir. 199Egir v. Bowen
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885 F.2d 597, 601 (9th Cir. 1989). Howewbe medical evidence is a relevant
factor in determining the severity otiimant’s symptoms and their disabling
effects. Rolling 261 F.3d at 857; 20 C.F.B§ 404.1529(c)(2), 416.929(c)(2)
(2011). Here, the ALJ found that the ontgdical opinions that support Plaintif
symptom complaints were based oroagous information he provided to the
evaluator regarding his substance abuse30. As one example, the ALJ note
that Dr. Arnold assessed numerous seVieitations, concluded that the
limitations were not the result of substance abuse, and opined the limitation|
persist even after a period of sobriefir. 349-52. However, as discusseqbra

Plaintiff denied any prior illicit drug user marijuana use to Dr. Arnold, despite

his significant history of drug use. .1349. Moreover, where Dr. Arnold’s report

was rendered in July 2015, Plaintiff reportithking heavily asecently as April
2014, Tr. 334-36, and as of at leaspt®enber 2014 reported using a bowl of
cannabis daily, Tr. 341.

Plaintiff contends that the ALoverlooked and mischaracterized
considerable evidence demonstratitigintiff had disabling impairments,
particularly in cognition, depressiveraptoms and social interaction, in the
absence of substance use. ECF No. 1 4lt8. However, Plaintiff fails to
identify any evidence where a provideremaluator, who was fully apprised of

Plaintiff's history of substance abusedacurrent use of substances, opined tha
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Plaintiff would have disabling imfranents absent substance abuSee Shinseki
556 U.S. at 409-10 (the party challengthg ALJ’s decision bears the burden qf
showing harm). The ALJ reasonalsiynsidered the medical evidence and

concluded it did not support the severityRdintiff's symptomcomplaints. This

finding is supported by substantial eviderand was a clear and convincing reason

to discount Plaintiff's symptoms complaints.
3. Minimal Treatment
The ALJ found Plaintiff’'s symptom allegans were inconsistent with the

minimal treatment he soughtr. 30. An unexplained, onadequately explaineq

failure to seek treatment or followpaescribed course dfeatment may be
considered when evaluating thaiohant’s subjective symptom®rn v. Astrue
495 F.3d 625, 638 (9th Cir. 2007). Eviderof a claimant’s self-limitation and
lack of motivation to seekkeatment are appropriate cateyations in determining
the credibility of a claimant’subjective symptom report®©senbrock v. Apfel
240 F.3d 1157, 1165-66 (9th Cir. 200BEgll-Shier v. Astrue312 F. App’x 45, 49

(9th Cir. 2009) (considering why plaintiffas not seeking treatment). Here, th

[1°)

ALJ noted that the relative infrequencytbé treatment sought by Plaintiff was not
consistent with his allegations of chronic and debilitating mental symptoms,
particularly in view of his ready acegto medical careribugh public health

insurance. Tr. 30. The ALJ notedathalthough Plaintiff alleges disability

ORDER - 15
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beginning December 31, 2008, there waepemedical treatment records betwegn
April 18, 2008 and September 2009, reatment records between April 2010 and
January 2012, and no treatment resaftter December 2012 other than three
months of treatment in April to August 20 and two visits for low-back pain in
March and April 2015. Tr. 30. Spécally, between 2013 and 2015, there are
only five records: three medication mgeaent appointments, Tr. 341, 344, 346,
and two visits for low back pain, Tr. 367, 369.
Plaintiff contends that he was unabdeobtain psychiatric treatment due to
insurance and financial issues. ECF W6 at 18 (citing Tr. 51, 323, 349, 372).
Disability benefits may not béenied because of the claimant’s failure to obtain
treatment he cannot obtain for lack of fun@amble v. Chater68 F.3d 319, 321
(9th Cir. 1995). Here, thers evidence in the recordahPlaintiff was unable to
see a psychiatrist and his medicationd ttabe addressed by his primary care
physician due to his insurance limitatior3ee, e.g Tr. 323. There is no evidence
in the record that he faced any similaritations in seeking other medical care,

such as seeing his primary care physiaam seeking counseling services. The

treatment records show renmendations to pursue counseling. Tr. 304, 310,|335.

Additionally, treatment records also shtivat providers directed Plaintiff to
contact his insurance to find out whictyplsiatrists and physical therapists were

under contract with his insurance providsee, e.g Tr. 335, 367, and there is no

ORDER - 16
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indication in the record that he coh®gl. These treatment records indicate
Plaintiff did have some access to treatmént did not pursue it consistently. T
ALJ reasonably determined that the minitneatment Plaintiff sought during th
eight-year relevant period was incomsig with claims of a disabling
psychological condition. This finding sipported by substtal evidence and
was a clear and convincing reason to discélaintiff's symptoms complaints.

4. Stopped Work for Reasons Unrelated to Impairments

The ALJ noted that Plaintiff discontied working for reasons that were
unrelated to his impairments, which underedrhis claims of disabling conditio
Tr. 31. When considering a claimant@tention that he cannot work because
his impairments, it is appropriate to cales whether the claimant has not work|
for reasons unrelated to his alleged disabil®ge Tommasetti v. Astrl83 F.3d
1035, 1040 (9th Cir. 2008Bruton v. Massanayi268 F.3d 824, 828 (9th Cir.
2001) (sufficient reasons for disreganglisubjective testimony include stopping
work for nonmedical reasons and failure to seek care for allegedly disabling
condition at the time claimant stopped worldere, the ALJ found that Plaintiff
stopped working to stay home and care ferdmildren, which was unrelated to
impairments. Tr. 31 (citing Tr. 56-5285, 310, 328). The ALJ reasonably
considered this evidence, which providedlear and convincing reason to disc

Plaintiff's symptom claims.Furthermore, Plaintiff did not challenge this findin
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ECF No. 15 at 16-1%ee Carmickle v. Comm’r, Soc. Sec. Adn&&3 F.3d 1155
1161 n.2 (9th Cir. 2008) (determining Cooray decline to address on the merits
iIssues not argued with specificity).

5. Daily Activities

The ALJ found that Plaintiff's daily aiwities were not consistent with his

allegations of disabling imjpanents. Tr. 31. The ALthay consider a claimant’

U)

activities that undermine reported symptorRalling, 261 F.3d at 857. If a
claimant can spend a substantial patthefday engaged pursuits involving the
performance of exertional or non-exenab functions, the ALJ may find these
activities inconsistent with theeported disabling symptoms:air, 885 F.2d at
603;Molina, 674 F.3d at 1113. “While a claimamted not vegetate in a dark
room in order to be eligible for beifits, the ALJ may discount a claimant’s
symptom claims when thgaimant reports particgiion in everyday activities
indicating capacities that are transferable to a work setting” or when activitigs
“contradict claims of a totly debilitating impairment.”Molina, 674 F.3d at 1112-
13.
At the hearing, Plaintiff testified that he needed help from his nephew for
daily activities such as remembering appmients and taking medications. Tr. 50-
52. The ALJ found this inconsistent withetfact that Plaintifivas a stay at home

father taking care of his children aneégthildren and their family home for
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several years. Tr. 31 (citing e.g., Tr. 2881). The ALJ noted that Plaintiff wa
independent in his persdraare and was able tomdle house tasks, such as
laundry, vacuuming, doing dishes, andagy shopping. Tr. 31 (citing e.g., Tr.
329, 338). To the extent the ALJ erredassessing daily activities, any such ef
would be harmless becaubse ALJ provided severather legally sufficient
reasons, discussedprg to discount Plaintiff's symptom claims$See Carmickle
533 F.3d at 1163 (upholding an adverse itiéty finding where the ALJ provide
four reasons to discredit the ¢fant, two of which were invalidBatson v.
Comm’r of Soc. Sec. Admji359 F.3d 1190, 1197 (9th Cir. 2004) (affirming a
credibility finding where onef several reasons was unsupported by the reco
Tommasetfi533 F.3d at 1038 (an error is harmless when “it is clear from the
record that the . . . error was onsequential to the ultimate nondisability
determination”). Plaintiff is not entitled to remand on these grounds.
B. Medical Opinion Evidence
Plaintiff challenges the ALJ’s consideration of the medical opinions of

treating physician Charles Haigh, M.Brgating nurse Susan Bruner, examinin

psychologist John Arnold, Ph.D., examinijpgychologist Jeanette Higgins, Psyi.

and examining psychiatrist Jus@arrett, D.O. ECWNo. 15 at 8-14.
There are three types of physiciaf(4) those who treat the claimant

(treating physicians); (2) those wbhgamine but do not treat the claimant
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(examining physicians); and (3) those wiether examine ndreat the claimant
[but who review the claimant’s filehpnexamining [or reviewing] physicians).”

Holohan v. Massanar46 F.3d 1195, 1201-02 (9thrC2001) (citations omitted)).

N—"

Generally, a treating physicis opinion carries more weight than an examining

physician’s, and an examing physician’s opinion carriemore weight than a

reviewing physician’sid. at 1202. “In addition, the regulations give more wejght

to opinions that are explained than to those that are not, and to the opiniong of
specialists concerning matters raigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianbpinion is uncontradicted, the ALJ

may reject it only by offering “clear and convincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005),.

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Admis54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o}
examining doctor’s opinion is contracdkect by another doctor’s opinion, an ALJ
may only reject it by providing specific diegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 1216 (citingester 81 F.3d at 830+

831).
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The opinion of an acceptable meali source such as a physician or

psychologist is given more weight thamtlof an “other source.” 20 C.F.R. 88

404.1527, 416.927 (2012gomez v. Chatef74 F.3d 967, 970-71 (9th Cir. 1994).

“Other sources” include nurse practitioners, physicians’ assistants, therapists,

teachers, social workers, spouses aitieér non-medical sources. 20 C.F.R. 88

404.1513(d), 416.923(d) (2013However, the ALJ is required to “consider

observations by non-medical sources dsaw an impairment affects a claimang

ability to work.” Sprague v. Bowe812 F.2d 1226, 1232 (9th Cir. 1987). Non

medical testimony can never establstiagnosis or disability absent
corroborating competent medical evidenbigyuyen v. Chaterl00 F.3d 1462,
1467 (9th Cir. 1996). An ALJ is obligatéd give reasons germane to “other

source” testimony before discounting Rodrill v. Shalalg 12 F.3d 915, 918 (9t

—

Cir. 1993).

1. Dr. Haigh

On March 27, 2015, Dr. Haigh issuetetter stating Plaintiff “is under my
care and is to do walking as toleratedird as tolerated,ral limitations as per
physical therapy.” Tr. 363. On May 2015, he prepared a WorkFirst Form in
which he opined that due to back pdthintiff was limited to working 11-20
hours per work and that Plaintiff was | to light work. Tr. 364-66. The ALJ

gave these opinions limited weight. B2-33. Here, no other provider examin
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Plaintiff after his back complaints arosetle spring of 2015. Because no othgr
provider evaluated Plaintiff after thesemplaints arose, and thus no other
provider rendered an opinion reflectivetbése complaints, the Court assumes
without deciding that the ALJ was reqeil to provide @ar and convincing
reasons to discredit Dr. Haigh’s opinioBayliss,427 F.3d at 1216.

First, the ALJ noted that the formgalimitations for which there was no
explanation. Tr. 32-33. Relevauictors to evaluating any medical opinion
include the amount of relevant eviderthat supports the opinion, the quality of
the explanation provided in the opini@nd the consistency ttie medical opinign

with the record as a whold.ingenfelter v. Astrueb04 F.3d 1028, 1042 (9th Cir

2007);0rn, 495 F.3d at 631. A medical opiniamay be rejected by the ALJ if it|is
conclusory or inadequately supportdgtay, 554 F.3d at 1228 homas278 F.3d
at 957. Here, the ALJ accurately notedttthe form provides no explanation other
than a generalized reference to “low baekn.” Tr. 363-65.Dr. Haigh references
his chart notes dated March 6 and AprieB15. Tr. 364. A review of those notes

indicates that on March 6, 2015, Plaintiff visited Dr. Haigh, and complained of low
back pain, which had started a month patier a fall at work. Tr. 368-70. Dr.
Haigh’s examination showed minimal fimgjs: Plaintiff's gait was within normall

limits, he was able to get onto the exaation table, had negative straight leg

raise, negative FABER bilaterally, deegmdon reflexes were normal, and his
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lower extremity sensation was normal.. 369. Plaintiff was advised that he
needed physical therapy and Dr. Haigh noted that PT “has not really been
addressed yet.” Tr. 369. Plaintiff ssarescribed muscle relaxants and anti-
inflammatory medication, and Dr. Haigbund there was no need for narcotics
Tr. 369-70. Plaintiff returned on AipB, 2015, with thesame symptoms and
complained that he could not find a physittedrapist to take his insurance. Tr.
367. Dr. Haigh advised Plaintiff theitwas his responsibility to contact his
insurance company and ask who will take insurance. Tr. 367. Dr. Haigh did
not modify Plaintiff's medications. TB67. Here, Dr. Haigh’s treatment notes
reveal that Plaintiff's examinationsfilings were minimaand no tests were
conducted. The ALJ reasdyg concluded that the basis for Dr. Haigh's opine
limitations was not supported. This wasl@ar and convincingeason to discred
them.

Second, the ALJ found the opinions vague and based on Plaintiff's
subjective symptom complaintdr. 33. A physician’s opinion may be rejected
it based on a claimant’s subjective connig which were properly discounted.
Tonapetyan v. Halter242 F.3d 1144, 1149 (9th Cir. 2008)prgan v. Comm’r of
Soc. Sec Adminl69 F.3d 595, 602 (9th Cir. 199%xir, 885 F.2d at 604.
“[W]hen an opinion is not more heavibased on a patient&elf-reports than on

clinical observations, [this] is no evidentiary basis for rejecting the opinion.”
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Ghanim 763 F.3d at 1162. As discusspra the ALJ reasonably discredited
Plaintiff's symptom complaints. Moreovédhere were no tests were conducted.
Any examination findings were minimaln the absence of supportive objective
findings, the ALJ reasonably concluded tbat Haigh's opinions were based on
Plaintiff's self-reports. This was aedr and convincing reason to reject the
limitations.

Third, the ALJ found Dr. Haigh’s opinienwere insufficiently explained.
The Social Security regulams “give more weight to opinions that are explaingd
than to those that are notilolohan 246 F.3d at 1202. The ALJ noted that the
March 27, 2015 indicated the limitationséas per physical therapy”, Tr. 363,
and the WorkFirst form indicated tha@iitiff should be ealuated by PT, Tr. 365
66, but there are no records indicating tRlaintiff attended physical therapy.
Additionally, Dr. Haigh noted the impairmewas not expected to be permanent,
but he failed to indicate how many monthwas expected to s Tr. 365. The
lack of explanation for Dr. Haigh’s opon was a clear and convincing reason 1o
discredit Dr. Haigh’sassessed limitations.

Finally, this period does not meet the durational time frame required far a
finding of disability. Tr. 25see42 8§ U.S.C. 423(d)(1)(A) (in order to be found
disabled, Plaintiff's impairments must hdasted or be expected to last for a

continuous period of not less than 12 mohtHsere, Plaintiff’'s complaint of low
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back pain is mentioned in two chart @®tin March and April 2015. The opiniqns

were issued in March and May 2015.faet, Dr. Haigh noted the impairment was

not expected to be permanent anddiked to indicate how many months it was
expected to last. Tr. 365.

The ALJ did not err in rejecting Dr. Haigh'’s opinion.

2. Ms. Bruner

In November 2014, Ms. Bruner comigd an evaluation and opined that

Plaintiff was unable to follow complexstructions or concentrate for extended

periods but that he would be able to watla farm job, such as picking weeds for

example. Tr. 360. She further opinedtthe would need work requiring no or
minimal social skills and no decision makimpgeferably a job with full benefits t
incentivize him to work rathahan apply for disability. Tr. 361. She opined th
he would be limited to working 11-20 hauper week and to light work. Tr. 36(
61. The ALJ gave Ms. Bruner’s opiniomiited weight. Tr. 32. As an other
source, the ALJ was required to identifyigane reasons for rejecting the opin
Dodrill, 12 F.3d at 918.

The ALJ noted that Ms. Bruner’s opiniaras internally inconsistent. Tr.
32-33. An ALJ may reject opinionsatare internally inconsistenhiguyen 100
F.3d at 1464. An ALJ is not obliged to credit medical opinions that are

unsupported by the medical source’s owtadand/or contradicted by the opinio
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of other examining medical sourceBommasetti533 F.3d at 1041. Although Ms.

Bruner noted that Plaintiff did not hapéysical impairments, Tr. 360, and did not

=

have any limitations on lihg and carrying, Tr. 361, she then imposed physicd
limitations of restrictions to light workTr. 361. Moreover, the Court notes that
Ms. Bruner indicated that Plaintiff couttb farm work or picking weeds, which

would be inconsistent with the standingling limitations of light work. Finally,

Ms. Bruner indicated Plaintiff could wodnly 11-20 hours, but then indicated that

Plaintiff should seek a job with “full befits to [increase] the incentive to work
rather than apply for disability.” Tr. 361t is inconsistent to indicate Plaintiff can
only work 11-20 hours a week and also sifjdpe seek a job with full benefits.
These numerous internal inconsistesciere a germane reason to discount her
opinions.

The ALJ also discounted Ms. Brunegpinions because they were not
supported. Tr. 32-33. fedical opinion may be rejected by the ALJ if it is
conclusory or inadequately supportdgray, 554 F.3d at 1228 homas278 F.3d
at 957. Here, the ALJ noted that NBsuner failed to provide any reason why
Plaintiff would be limited to working a c&in number of hours or limited to light
work. Tr. 32-33. The ALJ further obsed that Ms. Bruner was providing merjtal
health treatment to Plaintiff, so shesnlass qualified to give opinions as to his

N

physical limitations. Tr. 33%ee, e.g.Williams v. Colvin No. 2:14-cv-00213-FV$,

ORDER - 26




10

11

12

13

14

15

16

17

18

19

20

2015 WL 5039911, at *8 (E.D. VEh. Aug. 26, 2015) (citingrosnahan v.
Barnhart 336 F.3d 671, 676 (8th Cir. 2003)nding physical limitations were
beyond the expertise of psychologist).light of Ms. Bruner’s lack of expertise
Plaintiff's physical functioning and thedk of explanation for her opinion, the
ALJ reasonably concluded that Ms. Brunefsnions were not supported. This
was a germane reason to discount her opinions.

3. Dr. Arnold

In July 2015, Dr. Arnold performeal psychological/psychiatric evaluatiol
and diagnosed Plaintiff with Unspecifi@ipolar Disorder, currently depressed,
generalized anxiety disorder, and alcolne¢ disorder (moderate-severe). Tr. 3
53. Dr. Arnold assessed sev@oderate limitations; marked limitations in the
abilities to understand, remember, andspg in tasks by following detailed
instructions, perform activities within atsedule, maintain regait attendance, ar
be punctual within customary toleranaeighout special supervision, adapt to
changes in a routine work setting, be avai normal hazardsd take appropriaf
precautions, and maintain appriate behavior in a work setting; and a severe
limitation in the ability to complete a noal work day and work week without
interruptions from psychologally based symptoms. Tr. 351. Dr. Arnold furth
opined that the current impairments were not the result of alcohol or drug us

within the last 60 days and would perd$atowing 60 days of sobriety. Tr. 352.
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The ALJ gave the opinion no weight. . B2. Because Dr. Arnold’s opinion wa

lv2)

contradicted by Dr. Veraldi, Tr.44-50, DHiggins, Tr. 337-39, and Dr. Garrett, [Tr.
327-32, the ALJ was qeiired to provide specific and legitimate reasons to rejgct
Dr. Arnold’s opinion. Bayliss 427 F.3d at 1216.
First, the ALJ discredited Dr. Arndls opinion because it was based on a
cursory evaluation. Tr. 32. Relevdattors to evaluating any medical opinion
include the amount of relevant eviderthat supports the opinion, the quality of
the explanation provided in the opini@nd the consistency tiie medical opinign
with the record as a whold.ingenfelter 504 F.3d at 1042)rn, 495 at 631. A
medical opinion may be rejected by theJALit is conclusory or inadequately
supported.Bray, 554 F.3d at 1228 homas278 F.3d at 957. Also, individual
medical opinions are prefed@ver check-box reportsSee Crane v. Shalgla6
F.3d 251, 253 (9th Cir. 1996@Yurray v. Heckley 722 F.2d 499, 501 (9th Cir.

1983). An ALJ may permidsly reject check-box reports that do not contain any

explanation of the bases for their conclusiofisang 76 F.3d at 253. However,
treatment notes are consistent wihik opinion, a check-box form may not

automatically be rejectedsee Garrison759 F.3d at 1014 n.1%ee alsdlrevizo V|
Berryhill, 871 F.3d 664, 667 n.4 (9th Cir. 20X7)'|here is no authority that a
‘check-the-box’ form is any less reliableatihany other type of form”). Here, the

ALJ noted that Dr. Arnolgherformed a cursory evalian, obtained a limited
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history, and used a check box form comitagg minimal if any basis to support th
extreme limitations. Tr. 32. Dr. Arriblconducted a clinical interview, mental
status examination, performed limitedtiag, and performed no record review.
Tr. 349-50. The ALJ reasonably comdéd that Dr. Arnold’s report did not
sufficiently explain the extreelimitations he opined.

Instead, the ALJ credited Dr. Veraldi ov@r. Arnold, given her specializg
expertise in clinical psychology, h86A program knowledgend her opportunit
to review the entire longitudinal recoatid base her opinion on the objective a
clinical findings. Tr. 31. Moreover, the ALJ notéldat she specifically testified
Plaintiff's substance abusssues. Tr. 25. Itis th&l.J’'s responsibility to resolve
conflicts in the mdical evidence Andrews v. Shalaléb3 F.3d 1035, 1039 (9th
Cir. 1995). Where the ALJ’s interpretationtb record is reasonable as it is h
it should not be second-guessétblling 261 F.3d at 857. The Court must
consider the ALJ’s decision in the context‘ttfe entire recorés a whole,” and if
the “evidence is susceptible to morartrone rational interptation, the ALJ’s
decision should be upheldRyan 528 F.3d at 1198 (internal quotation marks
omitted). Here, the ALJ asonably concluded, based on this record, that Dr.
Arnold’s opinion lacked thoroughnessdawas insufficiently explained.

Second, the ALJ discounted Dr. Arnold’s opinion, concluding that it wa

based on inaccurate informatimglated to Plaintiff's substance abuse. Tr. 32.
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ALJ may properly reject a medical opinioraths rendered whtout knowledge of|a
claimant’s substance abusgee Coffman v. Astrué69 F. App’x 609, 611 (9th
Cir. 2012);Serpa v. ColvinNo. 11-cv-121-RHW, 2013 WL 4480016, at *8 (E.D.
Wash., Aug. 19, 2013). Here, the ALJ notkdt Plaintiff failed to disclose
marijuana or other illegal drug use@o. Arnold. Tr. 32 (referring to Tr. 349:
“Cannabis: last use: neveahd “lllegal DrugsNever”). In fact, as the ALJ noted,
Plaintiff has a substantial history of substance &ee, e.gTr. 341 (Sept. 2014
“cannabis use — 1 bowl a day”); Tr. 3@&an. 2013: reported he started using
marijuana at age 12 and was smokindydeom age 13 to approximately 2010,
and reported using methamphetamine from B8 for approximately 12 years, 71 to
10 days a month); Tr. 285 (May 2008: repdrtieat he began using marijuana gt
age 17 and used it daily from at least 26®terview in 2008). A claimant’s
history of and current substance use is paldrty relevant in a matter such as this
where the ALJ is required to assesdamant’s functioning with and without
substance abuse. 20 C.F88.404.1535(b), 416.935(bThis was a specific and
legitimate reason to rejebtr. Arnold’s opinions.
Third, the ALJ found that Dr. Arnold’s limitations were based on Plaintjff's
inaccurate self reports. Tr. 32. A physitgopinion may be rejected if it based
on a claimant’s subjective complaintéich were properly discounted.

Tonapetyan242 F.3d at 114%lorgan 169 F.3d at 60ZFair, 885 F.2d at 604.

ORDER - 30




10

11

12

13

14

15

16

17

18

19

20

“[W]hen an opinion is not more heavibased on a patient&elf-reports than on
clinical observations, [this] is no evidentiary basis for rejecting the opinion.”
Ghanim 763 F.3d at 1162. As discussetprg the ALJ reasonably discredited
Plaintiff's symptom complaints. Moreev, here, the ALJ identified specific
inconsistent information Plaintiff relagig¢o Dr. Arnold in the course of the
evaluation. Tr. 32. For example, the Ahoted that Plaintiff told Dr. Arnold he

had been in treatment at Frontier Behaalidtealth the yegprior, Tr. 349, which

was inconsistent with his hearing testmgdhat he did not receive counseling, Tr.

60-61, and was otherwise not supported by the record. The ALJ noted that

Plaintiff told Dr. Arnold that he had nevesed cannabis, Tr. 349, but the record is

replete with references to marijuana usicluding use of one bowl a day as of
September 2014, Tr. 341. Given theited evaluation, limited testing, and no
record review, the ALJ reasonably cordgd that Dr. Arnold relied on Plaintiff's
discredited symptom complaints in assieg limitations. This was a specific ar
legitimate reason for discoungirbr. Arnold’s opinions.

Fourth, the ALJ discredited Dr. Arnoklopinion because the severity of
assessed limitations was inconsist@ith many of his normal examination
findings. Tr. 32. A medical opinion mdoe rejected if it is unsupported by
medical findings and treatment notdray, 554 F.3d at 1228atson 359 F.3d a

1195;Thomas 278 F.3d at 957Tommaset}i533 F.3d at 104Matney v. Sullivay]
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981 F.2d 1016, 1019 (9th Cir. 1992). HeraiRliff's Rey test was normal, Trai
A were within normal limits, and TraiBB test showed impairment. Tr. 350.
Plaintiff's appearance, speech, and atigtuwvere generallgormal, his mood was
depressed and anxious dmd affect was mildly blunted, possibly due to his
medications. Tr. 352. His thought preseand content, orientation, perception
and insight and judgment wenathin normal limits. Tr. 353. His memory, fund
of knowledge, concentration, and absttaciught were not within normal limits.
Tr. 353. The Court must consider the Ad¢ dlecision in the context of “the entir
record as a whole,” and if the “evidencesisceptible to more than one rationa
interpretation, the ALJ'setision should be upheldRyan 528 F.3d at 1198
(internal quotation marks omitted). Hetlee ALJ reasonably concluded that D
Arnold’s findings did not support the level of impairment he opined. Tr. 32.
Moreover, even if the ALJ erred bysgdounting Dr. Arnold’s opinion on this

ground, any error would be harmless because, as discugsedthe ALJ

provided several specifiad legitimate reasons suppattey substantial evidenge

for rejecting his opinionsSee Molinag74 F.3d at 1115.

4. Dr. Higgins and Dr. Garrett

S

e

In April 2014, Dr. Higgins performed consultative examination, diagnosed

Plaintiff with mood disorder NOS andcalhol dependence in early full remissign

by self-report. Tr. 337-39. Dr. Higginsiopd that Plaintiff has the ability to
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understand, remember, and carry out simmmé&uctions and to make simple work-

related decisions based on behaviotaervations and MSE performance; he

likely has the ability to understand, remesmband carry out complex instructions

and to make judgments on complex woekated decisions under low pressure

situations given additional time and supgpbowever, he cannot be expected to

perform these tasks under any conditiondevéeverely depressed and/or actively

using alcohol. Tr. 339. She further opirtkdt Plaintiff has the ability to interagt

appropriately with the public given hisggentation; however, he does appear {o

become quite anxious when under perceivedgue. He is likely to tolerate brief,

casual, low-pressure, minimal contact witle public. Tr. 339. He has the abili

ty

to appropriately interact with a supervisord coworkers who are patient, tolerant,

and supportive. He does matrrently have the ability to respond appropriately to

the usual work situations and to chasigea routine work setting due to mood

dysregulation and decompensation undecgiged pressure (i.e., drinking

behavior, verbal aggression). Tr. 3&ignificantly, she noted that “[a]lcohol use

Is certainly exacerbating depression amagposis is poor for this reason. If he
were to abstain from alcohfr a minimum of six months without relapse and
access outpatient therapy to addigssression, prognosis would improve

significantly.” Tr. 339.
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In January of 2013, Dr. Garrett evaked Plaintiff and diagnosed him with
bipolar disorder type Il, current episodepressed, generalizadxiety disorder,
alcohol dependence ongoirand methamphetamine deence in full-sustained
remission. Tr. 327-31. Dr. Garrett opinlintiff had significant impairments,
including being markedly impaired ability to perform simply and repetitive tagks
based on his difficulty with immediateemory, concentration, and serial
subtractions, and distraciliby; severely impaired abilityo perform detailed and
complex tasks; and markedly impaired ability to perform work activities on a
consistent basis without special or gidehal instruction based on his difficulty
with immediate memory, concentration and distractibility. Tr. 331. Dr. Garrett
stated “his heavy alcohol use is a aaniding factor, and it is possible that his
mood and anxiety symptoms argstance induced.” Tr. 331.

Plaintiff contends that the ALJsbussed these opinions, but did not
expressly reject any part tfem. ECF No. 15 at 13-14 (citing Tr. 27). First, the
ALJ considered the opinions in the cexitof the substance use analysis as
required by the social security regulations. Tr. 24-27; 20 C.F.R. 88
404.1535(b)(2), 416.935(b)(2SR 13-2p. Here, the Alevaluated Plaintiff's
disability considering his drug and alcolugle. Relying in part on the opinions |of
Dr. Veraldi, Dr. Higgins, and Dr. Garrett] af whom noted limitations related to

Plaintiff's substance abuse, the Alahcluded Plaintiff would be disabled
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considering his substancbuse. Tr. 27. Although afiLJ must provide specific

and legitimate reasons to reject contcéell medical opinion evidence, the same

standard does not apply whire ALJ credits opinion evidenc&ee Orteza v.
Shalalg 50 F.3d 748, 750 (9th Cir. 1998ayliss 427 F.3d at 1216. It is appar

from the context of the ALJ’s finding thette ALJ was giving credit to both Dr.

Higgins’ and Dr. Garretts’ opinions. Next, the ALJ then re-evaluated Plaintiff's

disability, considering Plaintiff's impairnmés once the effects of drug and alco

abuse had been eliminatedr. 28. At that point, the ALJ did not consider Dr.

hol

Higgins’ and Dr. Garrett’'s opinions as theyregiven at a time when Plaintiff was

heavily abusing alcohol and neither opined limitations that would exist absent drug

and alcohol abuse.
Here, both Dr. Higgins and Dr. Garretufod that Plaintiff's conditions we

significantly impacted by his alcohol aleusTr. 339, 331. Plaintiff has not

identified any limitation that Dr. Higgingr Dr. Garrett opined would exist absent

Plaintiff's substance abuse. As a resthig ALJ was not required to incorporate

any opined limitation from Dr. Higgins’ ddr. Garrett’'s opinions into the RFC.
Plaintiff has not identified any error in the evaluation of Dr. Higgins’ and Dr.

Garrett’s opinions.
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C. Step Two

Plaintiff contends the ALJ erred step two by failing to identify the
following impairments as severe ag¢gttwo: bipolar/mood disorder, diabetes,
muscle spasms, ADHorderline intellectual functioning/cognitive
impairment/learning disability, with liited ability to read, write/spell, and do
math, GERD, insomnia, and low back pain. ECF No. 15 at 15-16.

At step two of the sequential prasg the ALJ must determine whether
claimant suffers from a “severe” impairmeng., one that significantly limits his
physical or mental ability to do basiork activities. 20C.F.R. 88 404.1520(c),
416.920(c). To show a seeampairment, the clainmh must first prove the
existence of a physical or mentalgairment by providing medical evidence
consisting of signs, symptoms, antidaatory findings; the claimant’s own
statement of symptoms alone will rmtffice. 20 C.F.R88 404.1508, 416.908
(1991)! An impairment is medically detminable if it is diagnosed by an
acceptable medical source and based @ooeptable medicavidence. SSR 96

4p, available at 1996 WL 374187; 20 GRF88 404.1513(a), 41%13(a) (2013).

1 As of March 27, 2017, relevant regulations including 20 C.F.R. § 416.908 \
removed and reserved, and 20 C.B&416.921, 416.922 werevised. The

Court applies the version that was in effatcthe time of the ALJ’s decision.
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An impairment may béound to be not severmhen “medical evidence
establishes only a slight abnormalitysocombination of slight abnormalities
which would have no more than a mininefflect on an individual’s ability to
work.” SSR 85-28 at *3. Similarly, an impairment is not severe if it does no
significantly limit a claimant’s physicar mental ability to do basic work
activities, such as walking, standingtisg, lifting, pushing,pulling, reaching,

carrying, handling, seeing, hearing, speaking, understanding, carrying out a

remembering simple instructions, dealimgh changes in a routine work setting,

and responding appropriatelysapervision, coworkers, and usual work situati
20 C.F.R. §8 404.1521(a), 416.921(a) (19BSER 85-28.

Step two is “a de minimus screenidgvice [used] to dispose of groundle
claims.” Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996). “Thus, applyif
our normal standard of review to the ragunents of step two, [the Court] must
determine whether the Alkhd substantial evidence to find that the medical
evidence clearly established that [Ptdfhdid not havea medically severe
impairment or combination of impairmentsWebb v. Barnhart433 F.3d 683, 6§

(9th Cir. 2005).

2 As of March 27, 2017, this regulatioras amended. THeourt applies the

version in effect at the time of the ALJ’s decision.
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At step two, the ALJ considerdle record concerning the challenged

impairments, but concluded these conditions were non-severe as they did npot more

than minimally impact Plaintiff's abilityo perform basic work activities or were

not medically determinable. Tr. 26.

1. Bipolar/Mood Disorder

The ALJ concluded that the record diot support that bipolar disorder w,
a medically determinablenpairment. Tr. 26. Specifically, relying on the
testimony of the medical expert Dr. Venal@r. 45-47, the ALJ concluded that t
DSM-IV and \? criteria for diagnosing bipolar stirder were not present in the
record. Id. First, the ALJ noted that bipoldrsorder was mentioned in the recq
several times, but concludéhat in most instanceise evaluator was adopting
Plaintiff's recitation that he suffers from the disord#t. (citing Tr. 270, 327, 34!
350). Second, the ALJ stated that feM-1V and V requiredocumentation of

episodes of mania in order to make saatiagnosis. Tr. 26. The ALJ noted th

the only possible mention of hypomaniae record occurred in 2012 at a time

when Plaintiff admitted to drinking up &4 beers a day. Tr. 26 (citing Tr. 328)|.

The ALJ then further noted that the DSM and V indicate that substance abus

3 Am. Psychiatric Ass’nDiagnostic & Statistical Manual of Mental Disordefsth

ed. 2013).
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can confound the diagnosis of bipolar disordnd that the diagnosis must be n
in the absence of substarateuse. Tr. 26. The Alcbncluded, again relying on
Dr. Veraldi’s testimony, that Plaintiffmental health impairments were more

accurately characterized by a depressiagnosis, which the ALJ found to be g
severe impairment at stepdw Tr. 26-28 (referring to Tr. 45-47). Plaintiff fails

address any of the ALJ’s specific findingsstead citing to records indicating

Plaintiff’'s diagnosis of bipolar disordeECF No. 15 at 15-16; ECF No. 17 at 5|

Here, Plaintiff has not established that &le) erred in concluding that Plaintiff's

mental health impairments were morgagpriately characterized as depressiv¢
disorder rather than bipolar disorder.

Moreover, as Plaintiff was found to hazemental health severe impairmg

nade

to

D

D

”

2nt,

this claim was not resolved stiep two. If there was any error in the ALJ’s finding

at step two, it is harmless as all infpzents, both sever@nd non-severe, were

considered in the determination ofitiff's residual functional capacityl.ewis v

Astrue 498 F.3d 909, 911 (9th Cir. 2008ge also Stout v. Comm'r of Soc. Seg¢.

Admin, 454 F.3d 1050, 1055 (9th Cir. 2006) (erabstep two is harmless wher
the step is resolved in claimant’s favoBlaintiff makes no showing that bipola
disorder creates credited limitations atready accounted for in the RFGee

Shinseki556 U.S. at 409-10 (the party chaligng the ALJ’s decision bears the

burden of showing harm).
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2. Borderline Intellectual Functioning

The ALJ concluded that the recattal not support that borderline
intellectual functioning was a medicallytdeminable impairment. Tr. 26. The
ALJ noted that a rule out for bordetefiectual functioning was mentioned duri
an evaluation, Tr. 330, and that MsuBner noted that “IQ testing would likely
reveal below average rangsstimate 80,” Tr. 360. First, “[a] ‘rule-out’ diagnos
is by no means a diagnosis. In the mddioatext, a ‘rule-out’ diagnosis means
there is evidence for a diagnosigaybe met, but more information is needed in
order to rule it out.”Carrasco v. AstrueNo. ED CV 10-0043 JCG, 2011 WL
499346, at *4 (C.D. Cal. FeB, 2011) (emphasis in original) (internal citations
omitted). A “rule out” diagnosis, standiadpne, is not sufficient to establish th
existence of a severe impairmeee, e.g.Crawford v. ColvinNo. C13-1786-
JCC, 2014 WL 2216115, at *5 (W.D. Wash. May 29, 20ld4gkson v. Astrye
No. ED CV 09-677-PJW, 2010 WL 1734912 ,*2 (C.D. Cal. Apr. 28, 2010);
Simpson v. Comm’r, Soc. Sec. Admiua. Civ. 99-1816-JO, 2001 WL 213762,
*8 (D. Or. Feb. 8, 2001). As the ALJ notad testing has been done to suppor
low Q. Tr. 26. Moreover, Ms. Brunnernst an acceptable medical source, th
her notation that his 1Q would likely lielow average, cannot support a medic
determinable impairmentNguyen 100 F.3d at 1467 (non-medical testimony c

never establish a diagnosis or disapiéibsent corroboratincompetent medical
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evidence). As Dr. Veraldi noted, estinmafilQs should be avoided and there is
information on which to base such an assesd in the record. Tr. 46. Plaintiff
has offered no argument to counter these findings, thus Plaintiff has not
demonstrated error.

3. ADHD

The ALJ concluded that the recadl not support that ADHD was a
medically determinable impanent. Tr. 26. In syport of her finding, the ALJ
noted that ADHD was mentioned onlytime 2007-2008 treatment records of
Nurse Practitioner John Billings, who is raot acceptable medical source, with
any evidence of testing to supporetiiagnosis. Tr. 26 (citing Tr. 275-83).
Moreover, Dr. Veraldi, the medical expégstified that the diagnosis was not
substantiated in the record. Tr. 45aiRtiff offers no argument other than a
citation to Mr. Billings’ notes indicatinthe diagnosis of ADHD. ECF No. 15 a
15% Since an impairment must be gised by an acceptable medical source
must be supported by medical evidencéhe record, Plaintiff has not
demonstrated that the ALJ erred in canithg that the record did not establish

ADHD was a medically deteninable impairmentNguyen 100 F.3d at 1467.

4 The Court notes that in May 2008 whelaintiff was asked about ADHD, he

indicated he was not aware of evemgediagnosed with ADHD. Tr. 284.
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Moreover, Plaintiff has further not idiired any evidence indicating that ADHC
caused any limitations in Pldiff's basis work abilities.
4. Diabetes

The ALJ did not address whether détds was a medically determinable

impairment. Tr. 23-26. At the June 20l&ahing, Plaintiff testified at the he was

diagnosed with type 2 diabetes the ye@rmo the hearing. Tr. 53. There was
testimony regarding how it impacted hislzawork abilities. Plaintiff failed to
identify any medical records nor dicetiCourt locate any records indicating
Plaintiff was diagnosed with diabetes d&ny acceptable medical source or that
diabetes had any impact on his basic waikities. ECF No. 15 at 15. The ALJ
did not err in failing to find diabetes to bemedically determable impairment.

5. GERD

The ALJ did not address whether BE was a medically determinable
impairment. Tr. 23-26. In support ofshtontention that Plaintiff's GERD is a
severe impairment, Plaintiff cites &oJanuary 2012 treatment record indicating
Plaintiff was burping a lot after eating spifmods. Tr. 309. Dr. Haigh prescribé
Prilosec. Tr. 311. Plaintiff points to mvidence in the record that GERD has
impact on his basic work abilities. EG. 15 at 15. The ALJ did not err in

failing to find GERD to be a medilta determinable impairment.
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6. Low-Back Pain

The ALJ did not address whetHew-back pain was a medically
determinable impairmentlr. 23-26. As discusseslipra Plaintiff failed to
establish that any impairment relatechts low-back pain met the durational
requirement. Accordingly, Plaintiff has inestablished any error for failing to fi
low-back pain a severe impairment.

Plaintiff has not established any error in the ALJ’s step two findings.
Moreover, as discussed above bec&lamtiff was found to have severe
impairments, this case was not resolveste@p two. If there was any error in the
ALJ’s finding at step two, it is harmless as all impairmembsh severe and non-
severe, were considered in the deteahon of Plaintiff's residual functional
capacity. Lewis 498 F.3d at 911. Plaintiff has made no showing that any of
conditions mentioned create limitations adready accounted for in the RFSee
Shinseki556 U.S. at 409-10 (the party chaligng the ALJ’s decision bears the

burden of showing harm). There waserror in the step two analysis.
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D. Step Three

Plaintiff contends that the ALJ errég finding that he did not met Listing

12.04 and 12.06 if he were to discontinubstance abuse at Step Three. ECH No.

15 at 16.
At step three, thA&LJ must determine if a claiant’s impairments meet or

equal a listed impairmen0 C.F.R. 88 404.1520(a)(#i), 416.920(a)(4)(iii)

(2012). The Listing of Impairments “dasoes for each of the major body systems

impairments [which are comered] to be severe enoughprevent an individual
from doing any gainful activity, regardlessto$ or her age, education or work
experience.” 20 C.F.R. 88 404.1525, 416.925 (2011). To meet a listed

impairment, a claimant musstablish that he meets eattaracteristic of a listed

impairment relevant to his claim. ZDF.R. 88 404.1525(d), 416.925(d) (2011).

a claimant meets the listedteria for disability, he will be found to be disabled
20 C.F.R. 88 404.1520(#)(iii), 416.920(a)(4)(iii) (2012 The claimant bears tl
burden of establishing he meets a listilByirch, 400 F.3d at 683.

Here, Plaintiff relies entirely on the argument that the ALJ erred in
evaluating the medical evidence relateavtaat impairments and limitations wol
exist if he stopped substanalbuse. ECF No. 15 at 1&iven that the Court has

found no error in the ALJ’s evaluation thfe medical evidencé®laintiff has not
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established that the ALJ errgddetermining that Plaintiff did not meet a Listing
Step Three.
E. Steps Four and Five

Plaintiff contends the ALJ’s erred stieps four and five because the ALJ
relied upon an RFC and hypothetical thaethto incorporate all of Plaintiff's
limitations. ECF No. 15 at 19-20. Howez, the ALJ’s RFC need only include
those limitations found crediblend supported by substantial eviden&ayliss
427 F.3d at 1217 (“The hypothetical that theJAosed to the VE contained all
the limitations that the ALJ found cretiband supported by substantial eviden
in the record.”). The hypothetical that oitately serves as the basis for the AL
determination, i.e., the hypothetical th@predicated on the ALJ’s final RFC
assessment, must account for all of the Btoins and restrictions of the particu
claimant. Bray, 554 F.3d at 1228. “If an ALJ’s hygwdtical does not reflect all ¢
the claimant’s limitations, then the expetiestimony has no evidentiary value {
support a finding that thedaimant can perform jola the national economy.id.
However, the ALJ “is free to accept oreej restrictions in a hypothetical quest
that are not supported Isybstantial evidence.Greger v. Barnhart464 F.3d 968
973 (9th Cir. 2006). A claimant fails to establish that a step five determinatig

flawed by simply restating argumenattthe ALJ improperly discounted certain
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evidence, when theecord demonstrates the evidence was properly rejected.
Stubbs-Danielson v. Astrug39 F.3d 1169, 1175-76 (9th Cir. 2008).

Plaintiff's argument is based entiradyn the assumption that the ALJ erre
considering the medical opinion evideraoed Plaintiff's symptom claimsSee
Stubbs-Danielsqrb39 F.3d at 1175 (challengeAtJ’s step five findings was
unavailing where it “simply restates [olzant’s] argument that the ALJ's RFC
finding did not account for all her limitations”). For reasons discussed throu
this decision, the ALJ’s adverse finding regarding Plaintiff’'s subjective symp
claims and consideration of the medicalrepn evidence are legally sufficient g
supported by substantial evidence. This,ALJ did not err in assessing the R
and posed a hypothetical to the vocatiaalert that incorporated all of the
limitations in the ALJ’s detailed RFC detdmation, to whichthe expert respond
that Plaintiff could perform past relevawork. The ALJ properly relied upon th
testimony to support the step four and dtep determinations. Therefore, the
ALJ’s determination that Plaintiff was ndisabled within the meaning of the
Social Security Act was proper asdpported by substantial evidence.

CONCLUSION

Having reviewed the record and the A& findings, this court concludes t

ALJ’s decision is supported by substantiadewce and free of naful legal errot.

Accordingly,IT IS HEREBY ORDERED:
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1. Plaintiff's Motion for Summary Judgment, ECF No. 19)ENIED.
2. Defendant’s Motion for SummaJudgment, ECF No. 16, GRANTED.
3. The Court enteftUDGMENT in favor of Defendant.
The District Court Executive is directéalfile this Order, provide copies {
counsel, an€CLOSE THE FILE.
DATED February 15, 2019.
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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