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mmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Feb 26, 2019
UNITED STATES DISTRICT COURT %" Hewver e
EASTERN DISTRICT OF WASHINGTON

MICHELLE ANN H.,
NO: 2:18CV-3-FVS
Plaintiff,
ORDERGRANTING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND DENYING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

ECFNos.9, 11. This matter was submitted for consideration without oral argum
Plaintiff is represented by attorney Gary R. Penar. Defendant is represgnted
Special Assistant United States Attorney Michael Howdige Court, having
reviewed the administrative record and the parties’ briefing, is fully inforrRed.
the reasons discussed below, Plaintiff's Motig@F No.9, isgrantedand

Defendant’s MotionECF No.11, isdenied

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 1

BEFORE THE COURTare the parties’ crogmotions for summary judgment.
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JURISDICTION
Plaintiff Michelle Ann H! (Plaintiff), filed for disability insurance benefits
(DIB) on December 10, 2014lleging an onset date of Janu&y2013. Tr. 17881,
196 Benefits were denied initially, TL.20-22, andupon reconsideratioi25-26.
Plaintiff appeared at a hearingfte anadministrative law judge (ALJ) oAugust
4,2016 Tr.37-93. On September 6, 2016, the ALJ issued an unfavorable decig
Tr. 20-30, and orNovember 172017, the Appeals Council denied review. T4.1
The matter is now before thiGrt pursuant to 42 U.S.C. § 405(g); 1383(c)(3).
BACKGROUND
The facts of the case are set forth in the administrative hearing and trans
the ALJ’s decision, and the briefs of Plaintiff and the Commissioner, and are

therefore only summarized here.

Plairtiff was born in 1%8 and wag17 years old at the time of the hearing. T

178 Shehas a bachelor’s degree in business administration with minors in
communications and human resources. Tr.3l@e has work experience working
a human resources exége and manager. Tr. 442. She testified that she loved

working and “if | could work, | would totally work.” Tr. 77. She cannot work noy

in the interest of protecting Plaintiéf privacy, the Court will use Plaintif first
name and last initial, and, subsequently, Plaistiifrst name only, throughout this
decision.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT- 2
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because she never knows when she is going to feel well. TPI&intiff said she
used to be a very active person. Tr. 75. She used to geraitebbike rides and
participated in sprint triathlons. Tr. 68.

Plaintiff testified that she has pain all over her body “pretty much all the ti
due to fiboromyalgia. Tr. 48. She experiences four different types of pain: a tin
prickly nerve pain; muscle pain; deep bone pain; and pain in her connective tis
Tr. 48. The pain consand g@sunpredictably. Tr. 49. Shadsohas tenderness
that comes and goes. Tr. 49. Her pain limits her ability to bend her joints. Tr.
The pain varies throughout the day. Tr. 51. Some daysastie functional for
two to six hours. Tr. 51. She has good days and badadayshe never knows whi
to expect Tr. 52. She is sensitive to temperature variations. Tr. 54. She is alw
fatigued and lacks energy. Tr. 5&he experiences “fibro fog” and sometimes hg
difficulty forming thoughts. Tr. 57.

She also has problems with her thyroid and her right sacroiliac (Sl) joint.
56, 62. She spends mosthar day either in bed or on the couch. Tr. 63. One tg
three days a week she spends the whole day horizthrdaé are bad days. Tr. 64.
On a good day, she spends 60 to 70 percent of the day horizontal. Tr. 64. “EV

single day I'm horizontal for good portion of the day.” Tr. 64. Even when she i

able to be more activeheis not pain free. Tr. 64. Sometimes if she is active onge

day, she willneed toike downthe next day. Tr. 65.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT- 3
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STANDARD OF REVIEW
A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405(
limited; the Commissioner’s decision will be disturbed “only if it is not supportec
substantiakvidence or is based on legal erroHill v. Astrug 698 F.3d 1153, 1158
(9th Cir. 2012). “Substantial evidence” means “relevant evidence that a reasor
mind might accept as adequate to support a conclusidnat 1159 (quotation and

citation omtted). Stated differently, substantial evidence equates to “more than

mere scintilla[,] but less than a preponderandd.’(quotation and citation omitted)|

In determining whether the standard has been satisfied, a reviewing court mus
consider themtire record as a whole rather than searching for supporting evider
isolation. Id.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondtdlund v. Massanarz53 F.3d 1152, 1156
(9th Cir.2001). If the evidence in the record “is susceptible to more than one
rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the rectfdlina v. Astrue,674
F.3d 1104, 1111 (9th €i2012). Further, a district court “may not reverse an AL,
decision on account of an error that is harmle$s.” An error is harmless “where il
Is inconsequential to the [ALJ’s] ultimate nondisability determinatidd.”at 1115

(quotation and citation omitted). The party appealing the ALJ’s decision gener

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 4
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bears the burden of establishing that it was harrsdahsé&i v. Sandersb56 U.S.
396, 40910 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considedisldbled” within the
meaning of the Social Security Act. First, the claimant must be “unable to eng:
any substantial gainful activity by reason of any medically determinable physic:
mental impairment which can be expected to result in deathioh\whs lasted or
can be expected to last for a continuous period of not less than twelve months,
U.S.C. 8§ 423(d)(1)(A). Second, the claimant’s impairment must be “of such se
that he is not only unable to do his previous work[,] but cannot, considering his
education, and work experience, engage in any other kind of substantial gainfu
work which exists in the national economy.” 42 U.S.C. § 423(d)(2)(A).

The Commissioner has established a-ftep sequential analysis to determi
whether a claimant satisfies the above criteBae20 C.F.R. § 404.1520(a)(4Xi)
(v). At step one, the Commissioner considers the claimant’s work activity. 20
C.F.R. 8 404.520(a)(4)(i). If the claimant is engaged in “substantial gainful
activity,” the Commissioner must find that the claimant is not disabled. 20 C.F.
404.1520(b).

If the claimant is not engagéd substantial gainful activity, the analysis
proceeds totep two. At this step, the Commissioner considers the severity of tf

claimant’s impairment. 20 C.F.R. § 404.1520(a)(4)(ii). If the claimant suffers fi

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT- 5
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“any impairment or combination of impairments which significantly limits [his or

her] physical or mental ability to do basic work activities,” the analysis proceed

5 10

step three. 20 C.F.R. § 404.1520(c). If the claimant’s impairment does not satisfy

this severity threshold, however, the Commissioner must find that the claimant
disabled. 20 &.R. § 404.1520(c).

At step three, the Commissioner compares the claimant’s impairment to
severe impairments recognized by the Commissioner to be so severe as to prg
person from engaging in substantial gainful activity. 20 C.F.R. 8404.1520(a)(4
If the impairment is as severe or more severe than one of the enumerated
impairments, the Commissioner must find the claimant disabled and award ber
20 C.F.R. § 404.1520(d).

If the severity of the claimant’s impairment does not meet or eXxtee
severity of the enumerated impairments, the Commissioner must pause to ass
claimant’s “residual functional capacity.” Residual functional capacity (RFC),
defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitations, 20 C.F.R. §
404.1545(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the claiman

IS not

clude a

\(iii).

nefits.

PSS the

t's

RFC, the claimant is capable pérforming work that he or she has performed in the

past (past relevant work). 20 C.F.R. 8 404.1520(a)(4)(iv). If the claimant is ca

of performing past relevant work, the Commissioner must find that the claimant

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT- 6
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not disabled. 20 C.F.R. § 404.1520(f). If the claimant is incapable of performir
such work, the analysis proceeds to step five.

At step five, the Commissioner should conclwdesther, in view of the
claimant’'s RFC, the claimant is capable of performing other work in the nationg
econany. 20 C.F.R. § 404.1520(a)(4)(v). In making this determination, the
Commissioner must also consider vocational factors such as the claimant’s ag
education and past work experience. 20 C.F.R. § 404.1520(a)(#)(v¢ claimant
Is capable of adjusting to other work, the Commissioner must find that the clain
is not disabled. 20 C.F.R. § 404.1520(g)(1). If the claimant is not capable of
adjusting to other work, analysis concludes with a finding that the claimant is
disabled and is therefore entitled to benefits. 20 C.F.R. § 404.1520(g)(1).

The claimant bears the burden of proof at steps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999f the analysis proceeds to

—

D

nant

step five, the burden shifts to the Commissioner to establish that (1) the claimant is

capable of performing other work; and (2) such work “exists in significant numg
in the national economy.” 20 C.F.R. 8§ 404.1560(c)82)iran v.Astrue 700 F.3d
386, 389 (9th Cir. 2012).
ALJ’S FINDINGS
At step me, the ALJ found Plaintiff did not engage in substantial gainful
activity from her alleged onset date of January 1, 2013 through her date last ing

of December 31, 2014Tr. 22. At step two, the ALJ found that Plaintiff has the

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 7
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following severe impairmentébromyalgia, fatigue, low back pain, and
hypothyroidism Tr. 2. At step three, the ALJ fourttiat Plaintiff does not have a
impairment or combination of impairments tinatets or medically equals the
severity of a listed impairment. Tr42

The ALJ thenfound that Plaintiff has the residual functional capacity to
performsedentary workvith the following additional limitations:

The claimant could lift and carry Jfibunds occasionally. She could

stand and walk 2 hours in aFh®ur workday and sit 6 hours in an 8

hour workday. The claimant can never climb ladders, ropes, or

scaffolds. She can occasionally climb ramps or stairs, kneel, or crawl.

The claimant is limited to no more than frequent handling of objects

bilaterally. She cannot be exposed to extreme cold or heat and only

occasional exposure to wetness or humidity. She can have no use of
moving dangerous machinery and no exposure to unprotected heights.
Tr. 24.

At step four, the ALJ founthat, through the date last insurdtaintiff was
capable of performingast relevant work. TR8. Alternatively, after considering
the testimony of a vocational expert and Plaintiff's age, education, work experig
and residual functional capacity, the ALJ found there are jobs that exist in signi
numbers in the national economy that Plaintiff could perform suaht@sporary
help agency services cleito club safety program coordinator, or telephone
solicitor. Tr.29-30. Therefore, at step five, the ALJ concluded tHairfiff has not
been under a disability, as defined in 8weial Security Agtfrom Januaryl, 2013

the alleged onset date, through December 31, 2014, the date last ifSuR&d.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying

disability income benefits under Title Il of the Social Security Act. ECFNo.
Plaintiff raises the following issséor review:

1. Whether the ALJproperly evaluated Plaintiff's symptontaans;

2. Whether the ALJ properly evaluated the medical opinion evidence

3. Whether the ALJ failed to consider a lay witness stateraeni;

4. Whether theALJ properly considered Plaintiff's RFC.
ECF No. 9 at 50.

DISCUSSION

A.  Symptom Claims

Plaintiff contends the ALJ improperly rejected Bgmptom testimony ECF
No. 9 at15-19. An ALJ engages in a twstep analysis to determine whether a
claimants testimony regarding subjective pain or symptoms is credibliest, the
ALJ must determing/hether there is objective medical evidence of an underlyin
impairment which could reasonably be expected to produce the pain or other
symptoms allegetl. Molina, 674 F.3d at 1112 (internal quotation marks omitted)
“The claimant is not required stlhowthat herimpairment could reasonably be
expected to caesthe severity of the symptom she has alleged; she need only sl
that it could reasonably have caused some degree of the syinptasguez v.

Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal @ion marks omitted).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT- 9
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Second; [i]f the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimartestimony about the severity of
the symptoms if [the ALJ] givespecific, clear and convincing reasofw the

rejection? Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (internal

citations and quotations omitted)General findings are insufficient; rather, the AL

must identify what testimony is not credible and what evidence undermines the
claimants complaints. Id. (quotingLester v. Chater81 F.3d 821, 83{th Cir.

1995);see also Thomas v. Barnha278 F.3d 947, 958 (9th Cir. 2002]){Jhe ALJ

must make a credibility determination with findings sufficiently specific to permit

the cout to conclude that the ALJ did not arbitrarily discredit clairant
testimony’). “The clear and convincing [evidence] standard is the most deman
required in Social Security casessarrison v. Colvin 759 F.3d 995, 1015 (9th Cir
2014) (quotingMoore v. Comnr of Soc. Sec. Admi278 F.3d 920, 924 (9th Cir.
2002)).

In assessing a claimant’'s symptom complaitits ALJ may considemter
alia, (1) the claimans reputation for truthfulness; (2) inconsistencies in the
claimants testimony or betwedms testimony and his conduct; (3) the claimsnt
daily living activities; (4) the claimarg work record; and (5) testimony from
physicians or third parties concerning the nature, severity, and effect of the

claimants condition. Thomas 278 F.3d at 9589.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 10
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The ALJ found that Plaintiff'snedically determinable impairments could be

expected to cause the symptoms alleged, but Plaintiff's statements concerning
intensity, persistence and limiting effects of those symptoms are not entirely
consistent with the evidence in the record, and that the evidence partially supp
Plaintiff's allegations. Tr. 27.This Court finds the ALJ’s reasons are not clear &
convincing reasasupported by substantial evidence.

First, the ALJ found Plaintiff has not been as limited by her impairments 4
she testified. Tr27. Itis reasonable for an ALJ to consider a clairtgattivities
which undermine claims of totally disabling pain in evaluating symptom claims
See Rolling. Massanari261 F.3d53,857(9th Cir. 2001) Howevet it is well
established that a claimant need not “vegetate in a dark room” in order to be d¢
eligible for benefits.Cooper v. Bower8l5 F.2d 557, 561 (9th Cir. 1987).
Notwithstandingif a claimant is able to spend a substantial pareoflay engqged
in pursuits involving the performance of physical functions @éinatransferable to a
work setting, a specific finding as to this fact may be sufficient to discredit an
allegation of disabling excess paiRair v. Bowen885 F.2d 597603 (9th Cir.

1989) Furthermore![e]ven where [Plaintiff's daily] activities suggest some

the

prts

nd

bemed

difficulty functioning, they may be grounds for discrediting the claimant’s testimony

to the extent that they contradict claims of a totally debilitating impairment.”

Molina, 674 F.3d at 1113.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 11
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The ALJ noted Plaintiff complained of pain and stiffness but was not
prevented from participating in physical activity. Tr. 27. The ALJ observed
Plaintiff was prescribed and encouraged to perform physical therapy and aqua
therapy forrelief of symptoms. Tr. 27According to the ALJ, Plaintiff discontinue
therapy “due to monetary constraints but reported that she had to care for her
mother, which would be a physical act.” Tv.2

Plaintiff's participation and therapy and discontinuance from some therag
notcompelling evidence supporting the ALJ’s reasoningéweral reasons. First,
there is a physical therapy record from July 2012 indicating Plaintiff stopped
treatment “to care for her mother.” Tr. 398. However, the following month, it w
noted, “She did quit aquatic physical therapy . . . not to take care of her mother
the therapist reported, but due to cost. She owes them 1200 right now and ha
up an appointment to discuss payment.” Tr. 482. idias the July record and is
consistent with other statements made by Plaintiff throughout the record indical
that cost is a barrier to therapy and alternative treatm&ets.e.qg.Tr. 491, 495,
600, 715. Second, there is no basis in the record to conclude that caring for he
mother involved a “physical act” inconsistent with Plaintiff's allegations, as the |
suggests. There is no information in the record about Plaintiff's mother’s condi
or the extent or nature of care, if any, provided by Plaintiff to her mother, and tt
ALJ inference is not supported by the record. Indeed, Plaintiff testified that she

not her mother’s caretaker, “[tjhat’'s my dad’s job. | can’t take of myself, let alo

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 12
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or my family, so | can’t take that on.” Tr. 53hird, even if Plaintiffdid quit
therapy to care for her mother, tiwsuld haveoccurred in nd-2012, well before
Plaintiff's alleged onset date of January 2013. For these reasons, ewflence
Plaintiff's therapeutic activities does not reasonably support the ALJ’s conclusig
Next, the ALJ also noted that Plaintiff reported going on several vacation
which required long distance travel. Tr. 27. A claimant’s periodic travel may b
insufficient basis for rejecting the claimant’s symptom comgaipérticularly when
there is no indication in the record regarding the claimant’s activities while
traveling. SeeHoward v. Heckler782 F.2d 1484, 1488 (9th Cir. 198&onzales v.
Berryhill, 261 F. Supp. 3d 1085, 109 (D. Or. 2017)Holzberg vAstrue 679 F.
Supp. 2d 1249, 1264 (W.D. Wash. 2010)e record mentions a spring break trip
San Diego, Tr. 502, 577, trips to Washing&tate Tr. 588, and Seattle, Tr. 539,
camping in Montana for a family reunion, Tr. 614, and an unspecified eacat.
648. The ALJ found it significant that the recaimesnot indicatePlaintiff had
difficulty during any trips and that “[h]er apprehension was not enough to preve
her from traveling or altering her vacation plans.” Tr. 27. On the other Hnd, t
record does not indicate that Plaintiff had no difficulties, or what activities she
engaged in, or whether she had opportunities to redtarebreals as needed The
ALJ’s implication that family vacations and disability are incompatible is withou

basisin law or the record

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 13
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The ALJfurtherobserved that Plaintiff has been physically active. Tr. 27.
She patrticipated in physical therapy and yoga several times pelaweedported

riding her bicycle Tr. 27. A claimant’s ability to engage in mild thexeutic

physical activity does not necessarily undermine the claimant’s pain allegeieas

Vertigan v. Haltey 260 F.3d 1044, 1050 (9th Cir. 2001) (certain activities such a
limited walking for exercise do not detract from a claimant’s credibility as to ove
disability); Jordan v. Astrug262 F. App’x 843, 845 (9th Cir. 2008) (unpublished)
(claimant’s ability to do some therapeutic exercises was not inconsistent with
allegation that he needed to lie down regularly to alleviate pRia)ntiff was
repeatedly advised to exercise regularly and yoga, physical therapy, water thef
walking, and even biking and running were recommended. 9r(iB{portance of
regular exercise discusse8lL6(plan includes progressive lennpact aerobic

exercise) 322,328 (management dibromyalgiaincludes lowimpact routine

D.

S

arall

apy,

exercise) 33 (“continue chronic pain management, exercise program”), 386 (“need

to increase her endorphin release through exercises”), 398, 444 (keep doing yq
487, 42, 546 (“keep on swimmig walking, and biking”).At times it was noted
that Plaintiff found these activities difficudt resulted in a setbacke.g., 376 (tries
to do yoga 13 x per weelandwalk, it is difficult but she is able to do it), 386 (“Pai
while constant does notgvent her from walking up to three milesTy. 441 (“She
forces herself to stay active participating in yoga 3 times/week . . . reduced to

forcing herself to go on a short walk538 (“went on a 15 mile bike ride on Sundg

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 14
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she felt great, did Yoga on Monday and then paid the price on Tues@48/")
(increased pain when she does not do yoga). It was not reasonable for the AL
discredit Plaintiff’'s symptom claims based marticipation in exercisehich was
recommended treatment for her condition.

The ALJ also found that “most glaringly, she participated in an over seve

mile road race.” Tr. 27. The ALJ found that, “[g]iven the pain and lack of energy

J to

N

the claimant alleged that prevented her from caring for her family’s basic needs then

it should not be possible for her to prepare for and t@amoad race.” Tr. 27. The

ALJ again inferred facts that are not supported by the record. In May 2013, Plaintiff

reported that she was able to walk the Bloomsday race with her daughter and in May

2014, she reported that she ran Bloomsday. Tr. 583,18&®&ever, there is no

reference in the record to training or preparation for these races, and as Plainti

ff

notes, before her iliness, she had participated in sprint triathlons and would run up to

eightymiles per week. ECF No. 9 at 17 (citing Tr. 56urthermore, there are no
details about hgverformancealuringor completion othe races. Plaintiff's report of
participating in Bloomsday, without more, does not reasonably qual&ycksar and
convincing reason supported by substantial evidence

Furthermore, the ALJ’s discussion of Plaintiff's activities notably lacks
acknowledgement of Plaintiff's complaint that her symptoms are unpredictable
come and go, and that she has good days and bad days-5P¢.6865. Even if

Plaintiff's activities did indicate sheould sustain a fukkighthour day of working

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 15
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from timeto-time, none of the activities mentioned by the ALJ or Plaintiff's

testimony reasonably suggest thhe could sustain that level of activity for an entire

work week. SeeRector v. Comm’r of Soc. Sec. Admin.  F.Supp. & __,No. CV
18-217-TUC-LAB, 2019 WL 102084, at *6 (D. Ariz. Jan. 4, 201%e alsdRevels
v. Berryhill, 874 F.3d 648, 657 (9th Cir. 2017) (“SSR2AR recognizes that the
symptoms of fibromyalgia ‘wax and wane,” and that a person may have ‘bad dé
and good days.”).

Secondthe ALJ foundhat Plaintiff noted throughout the record that
treatment significantly improved her functioning. Tr. Zhe effectiveness of
treatment is a relevant factor in determining the severity of a claimant’s symptg
20 C.F.R. §04.1529(c)(3) (2011)seeWarre v. Comm’r of Soc. Sec. Admii39
F.3d 1001, 1006 (9th Cir. 20Q6jommasetti v. Astru®33 F3d 1035, 1040 (9th
Cir. 2008) (finding a favorable response to treatnmesyyundermine a claimant’s
complaints of debilitating pain or other severe limitationd)e ALJfound that
“[m]edications and injections have been successful at treating her symptoms.”
27. Plaintiff testified that ingdions for hersacroiliacjoint pain provide “really great
pain relief,”consistent with her reports throughout the record. Tr482,493, 583,
586, 597, 6551t was reasonable for the ALJ to conclude, based on the record
overall, that Plaintiff's Sjoint issue issomewhamanaged with regular injections.

However, Plaintiffalso testifiedhather Sl joint pains distinguishablérom

the four types of paiwhich come and go due to fiboromyalgia. 49,62 The ALJ

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 16
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citedonly two instances in theecordpurporting to demonstrateprovementf
Plaintiff's fibromyalgia symptoms “throughothte record’” Tr. 26:27. The ALJ
cited aMarch 2013ecord, which, according to the Aliddicated that Lyrica “was
Increased and effective against pain.” Tr. 26 (citing Tr. 492pwever,in that
recordPlaintiff actually reported that “her overall body pain is quite severe maki
difficult to go out and meet with people that she erfjeysl asked if there were any
changes that could be made in her medioat Tr. 491. The provider increased hg
Lyrica, but made no note indicating or implying that Lyrica was “effective again

pain” as the ALJ asserts. Tr. 492. The ALJ’s finding is not supported by this

record.
The ALJ is correct thah May 2014Plantiff reported “significant relief”
from a combination oKadian, hydrocodone, and Lyricandsaid “I still have bad

days but for the most part [I’'m] doing wellTr. 26,614. In September 2014, it we
noted that Plaintiff's symptoms wetehronic’ and “stable” and it was again noted
that the combination of medications was “significant relief.” Tr. 622. However,
December 2014, Plaintiff stated the medications were no longer providing
significant relief, and in May 2015 she characterized her symptoms as “poorly
controlled” although thenedicationgprovided “some relief.” Tr. 626, 644.

It is also noted thatespite finding that medication $ilaeen successful at
treating her symptom#he ALJcitedvarious points in the record where iRtéf

complained of significant symptondespite treatment. In December 2011, Plaint
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admitted she had taken more hydrocodone than prescaibédhe ALJ noted
Plaintiff had violated her pain contractr. 25, 305, 522. She stated she was
travelingand unable to deal with the pain. Tr. 522. The ALJ acknowledged thg
“[t]hroughout this time the claimant reported her pain as unmanageable and th;
needed a better lotgrm pain management plan.” Tr. 25. In December 2013,
Plaintiff reported ongimg pain with limited activity, despite treatment with

hydrocodone, Lyrica, and Kadian. Tr. 26, 612 In January 2014, she was

prescribed Sertraline for depression and hydrocodone and morphine sulfate fof

~+

!

at she

fibromyalgia but reported that two days per week “she is just flat and gets few things

accomplished . . . [e]verything just hurts,” ghdtshe was overwhelmed. Tr. 26,
539. Although she was doing yoga twice weekly in May 2015, she reported thg
“any physical activity [is] very painful.” Tr. 715. These records contradict the
ALJ’s conclusiorthat Plaintiff reported that medication successfully treated her
fibromyalgia symptomghroughout the recordTr. 27.

Thus, the ALJ’s assertion that, “throughout the record, the claimant has r
that her teatments have significantly improved her functiotiing. 27,is only
reasonablypupported by the recordgardingher Sl joint painbut not with respect
to fibromyalgia Plaintiff's testimony regarding her Sl joint pain is not a basis fo
finding hersymptom complaints unreliable, since her testimony was consistent
the record. With regard to fiboromyalgia, the record does not reasonably suppo

ALJ’s finding that Plaintiff reported medication improved her symptoms

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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“throughout the record.This is not a clear and convincing reason supporting thg
ALJ’'s assessment of Plaintiff's symptom complaints.
B. Medical Opinion Evidence
Plaintiff contends the ALJ improperly discounted the medical opsnodn
treating providers Scott Magnuson, M.D., and Deh®»e, ARNP, and reviewing
psychologist Dan Donahue, Ph.Dand Jan Lewis, Ph.CECF No. 9 at 815.
There are three types of physicians: “(1) those who treat the claimant (treg
physicians); (2) those who examine but do not treat the claimearh{eing
physicians); and (3) those who neither examine nor treat the claimant but who
review the claimant’s file (nonexamining or reviewing physiciang)dlohan v.

Massanarj 246 F.3d 1195, 12602 (9th Cir. 2001) (brackets omitted). “Generally

a treaing physician’s opinion carries more weight than an examining physician’s

and an examining physician’s opinion carries more weight than a reviewing

physician’s.” Id. “In addition, the regulations give more weight to opinions that

\U

ating

~

are

explained than to those that are not, and to the opinions of specialists concerning

matters relating to their specialty over that of nonspecialists.(citations omitted).

If a treating or examining physician’s opinion is uncontradicted, an ALJ may

reject it only by offering “clear and convincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005)
“However, the ALJ need n@accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supportg
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clinical findings.” Bray v. Comm’r of Soc. Sec. Admbb4 F.3d1219,1228
(internal quotation marks and brackets omitted). “If a treating or examining do(q
opinion is contradicted by another doctor’s opinion, an ALJ may only reject it b
providing specific and legitimate reasons that are supported by substantial
evidence.”Bayliss 427 F.3d at 1216 (citingester 81 F.3dat830-31).

The opinion of an acceptable medical source, such as a physician or
psychologistjs given more weight than that of an “otlseurce.” 20 C.F.R. §
404.1527 (2012) Gomez v. Chatei74 F.3d 967, 97@1 ©th Cir. 1996). “Other
sources” include nurse practitioners, physicians’ assistants, therapists,d4eacher
social workers, spouses and other-noedical sources. 20 C.F.R. 8441513(d)
(2013) However, the ALJ is required to “consider observations bymedical
sources as to how an impairment affects a claimant’s ability to w&prague v.
Bowen 812 F.2d 1226, 1233th Cir. 1987). NoAmedical testimony can never
establish a diagnosis or disability absent corroborating competent medical evid
Nguyen v. Chaterl00 F.3d 1462, 1467 #9Cir, 1996) Pursuant t®odrill v.
Shalalg 12 F.3d 915, 919 (9th Cir. 1993)n ALJ is obligated to give reasons
germane to “other source” testimony before discounting it.

1. Scott Magnuson, M.D., and Deniseve, ARNP

In July 2016, Ms. Love and Dr. Magnusonsigned a Physical Medical
Source Statement form. Tr. 728. Fibromyalgia was notetb causevidespread,

constant, varying, and unpredictable pain. Tr. 718. Dr. Magnuson and Ms. Lo}
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indicated Plaintiff could walk one to eight city blocks; sit for 15 to 30 minutes; s
for 10 to 20 minutes; and sit or stand/walk about two hours in anleogint
workday. Tr. 719. They also indicated Plaintiff would sometimes need to take
unscheduled breaks durittge day and thathewould need to rest for 15 minutes u
to the end of the daglepending on the severity of her paifr. 719. Dr. Magnuson
and Ms. Loveassessed lifting limitations of 20 pounds occasionally and less thg
pounds frequently as well as some postural limitations. Tr. 720. They also opi
that Plaintiff would be off task 25 percent or more of the work day when pain is
high, and she would likely miss one to two days of work per week. Tr. 721.
The ALJ gave the opinion little weighTr. 28. The ALJ’s entire analysis of
the opinion icontained in one sentence
Although a nurse practitioner is not considered an ‘acceptable medical
source’ within the regulatory definition [] and is not entitled to
controlling weight, the undersigdeonsidered her opinion [] as it was
endorsed by Dr. Magnuson and accord it little weight, as the limitations
are more restrictive than the claimant’s reported activities of daily
living.
Tr. 28.
The ALJappears to have considered the opinion sidnyeldr. Magnuson
and Ms. Love as the opinion of a raoceptable medical source which could be
rejected for germane reasons. Tr. 28. Since Dr. Magnuson cosigned the opini

and the ALJ acknowledged the opinion was “endorsed by Dr. Magnuson,” Tr. 2

theopinion is the opinion of a treating physician and is entitled to the deferencg
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and consideration accorded to the opinion of an acceptable medical source.
Because DrMagnusofrs opinionwas contradicted by the opinion of Dr. Staley
who opined Plaintiff vas not as limited, Tr. 1113,the ALJ was required to
provide specific and legitimate reasons for rejectingMgnusors opinion.
Bayliss 427 F.3d at 1216.

The ALJ gave little weight to the opinion for the sole reason that “the
limitations are more restrictive than the claimant’s reported activities of daily
living.” Tr. 28. An ALJ may discount a medical source opinion to the extent it
conflicts with the claimans daily activities.Morgan v. Comnr of Soc. Sec.
Admin, 169 F.3d 595, 6002 (9th Cir 1999). However, to the extent the ALJ
evaluatedPlaintiff's activities, as discussatipra the ALJ’s conclusions are not
supported by substantial evidence. Furthermore, “[tlhe ALJ must do more thar
his conclusionsHe must seforth his own inérpretationgnd explain why they
rather than the doctorsdye correct.”Embrey v. Bower849 F.2d 41842122 (9th
Cir. 1988). The ALJ failed to explain how Dr. Magnuson and Ms. Ldusdngs
are inconsistent with Plaintiff's activities. Since the ALJ offered no other reaso
rejecting the opinion, the ALJ’s finding is inadequéte.

11

2 The ALJ's finding isinsufficient under any standard, regardlesw/loéther clear

and convincing, specific and legitimate, or germane reasons are required.
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2. Dan Donahue, Ph.Dand Jan Lewis, Ph.D.

Plaintiff contends the ALJ incorrectly considered the opinion of reviewing
psychologist, Dan Donahueh.D, and failed to address the opinion of reviewing
psychologist, Jan Lewi®h.D. ECF No. 9 at 212. In March 2015, Dr. Donahue
reviewed the record and found Plaintiff's affective disorder is a severe impdirm
Tr. 98. However,Dr. Donahue evaluated the “Btiteria of the istings and found
mild restrictions in Plaintiff's activities of daily living, social functioning,
concentration, persistence and pace, and no repeatedegndecompensation.
The regulations provide thatthe degree of limitation in the first three functional
areads “none” or “mild” and “none” in the fourth area, the impairment is genera
determined not severe, unless the evidence otherwise indicates that there is m
than a minimal limitation ithe ability to do basic work activities. 20 C.F.R. §
404.1520a (2011)Here, there is a dcrepancyetween Dr. Donahue’s finding that
the affective disorder is severe and the conclusion of a nonsevere impairment
the “B” criteria. The ALJ gave some weight to Dr. Donahue’s opinion “as the
claimant’s mental impairments are nonsevere, didinot address or resolve this
inconsistency. Tr. 28. However, the ALJ’s finding that Plaintiff's mental
Impairment is nonsevere at step two is supported by evidence other than Dr.
Donahue’s pinion. Tr. 2324.

Additionally, Plaintiff notes that in May 2015, Dr. Lewis also found that

Plaintiff’'s affective disorder is severe. ECF No. 9 atl?1(citing Tr. 110). Dr.
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Lewis considered the “B” criteria of the listings but found there wasifficgent
evidence” to make any findings. Tr. 110. The ALJ did not address or mention
Lewis’ opinion Tr. 28. Plaintiff contends this triggered the ALJ’s duty to develq
the record because Dr. Lewis’ conclusion that there is insufficient evitience
support “B” criteria findings suggests an ambiguity, Hrat there is a conflict with
Dr. Donahue’s findings ECF No. 9 at 1-12. An ALJ’s duty to develop the record
Is triggered only when there is ambiguous evidence or when the record is inad
to allow for proper evaluation of the evidendenapetyan242 F.3d at 1150.
Given the ALJ’s citation to other evidence in the record in making the step two
finding, theCourt concludes the discrepancies in considering the opinions of thg
reviewing psybologists are likely harmless. Notwithstanding, because this mat
remanded on other groundsy remand the ALJ should ensure that all opinion
evidence is properly consideradd any discrepancies among the opinions are
resolved
C. Lay Witness

Plaintiff contends the ALJ improperly failed to consider the lay witness
statemenfrom Plaintiff's husband. ECF No. 9 at-29. An ALJ must consider the
testimony of lay withesses in determining whether a claimant is disabtedt v.
Comm’r of Soc. Sec. Admjri54 F.3d 1050, 1053 t%9Cir. 2006). Lay witness

testimony regarding a claimastsymptoms or how an impairment affects ability t

Dr.

pquate

D
”

ter is

O

work is competent evidence and must be considered by the ALJ. If lay testimony is
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rejected, the AJ * must give reasons that are germane to each withdsguyen
100 F.3dat 1467 (citingDodrill, 12 F.3dat919).

Plaintiff's husband completed a Function Report form in February 2015.
232-39. He indicated Plaintiff usually does not get out of bed until afternoon; th
she helps with family chores and responsibilities as she is able, depending on
she is feeling; her pain is debilitating much of the time causing her to often slee

stay in bed into the afternoon; and that her participation in household and famil

activities varies depending on the day. Tr.-333 Defendant concedes the failure

to evaluate the report of Plaintiff’'s husband is ebnairargues the error is harmlesg
because the same reasons for rejecting Plaintiff's symptom claims &Pk No.
11 at 14(citing Molina, 674 F.3d at 1122). Because the ALJ’s reasons for reject
Plaintiff's symptom claims are not properly supported, the Defendant’s argume
fails. On remand, the ALJ should consider the lay witness statem@laintiff's
husband.
D. RFC Finding

Plaintiff contends th&LJ failed to provide a proper explanation for the RF
finding. ECF No. 9 at 2:45. The RFC is “the most [a claimant] can still do desp
[her] limitations.” 20 C.F.R§404.1545(a)(1). In mking this finding, the ALJ
shouldincludethosecredible limitations supported by substantial eviderizatson

v. Comm’rof Soc. Sec. Admir859 F.3dL190,1197 (2004) Because the ALJ’s
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consideration of Plaintiff's symptom complaintise opinion evidence, and the lay
witness statementas flawed, the RFC finding is also in question.

Additionally, the only other medical opinion in the record is the opinion of
Norman Staley, M.D., the state agency reviewing physician, whose opinion wa
rejected by the AL3. Tr. 28. Once the ALJ rejectedll the medical opinions in the
record, the basis for thghysical limitations in th&FC finding is unclear. While
the RFC determination is the ALJ’s responsibility, not any physiciagés\ertiga,

260 F.3dat 1049 the functional limitations assessed by the ALJ must be based

31t is noted that the ALJ rejected Dr. Staley’s opinion in part because, “the

claimant was never examined by the consultant.” Tr. 28. This is an improper

reason for rejecting the opinion of a nonexamining physician, as ALJs are dire¢

to consider all opinion evidence, regardless of source. 20 C.F.R. § 404.1527
(2012). Although a reviewing physician’s opinion is entitled to less weight than
treating or examining physician’s opinion, it does not follow that a reviewing
opinion is therefore always etiéd to little or no weight.SeeHolohan 246 F.3d

at120102. Notwithstanding, as Defendant observes, Plaintiff was not prejudic

by the ALJ’s rejection of Dr. Staley’s opinion, as the limitations assessed by Dr,

Staley are less restrictive than thasgduded in the RFC. ECF No. 11 at 11.
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substantial evidenceSee20 C.F.R. 404.1545As a result, the matter must be
remanded.
CONCLUSION
Having reviewed the record and the ALJ’s findings, this Court concludes
ALJ’s decision is nosupportedy substantial evidence and free of harmful legal
error. The ALJ must reconsider Plaintiff's symptom complaints, the medical

opinion evidencethe statement of Plaintiff’'s husbarahd the residual functional

the

capacity finding On remand, the ALJ sl conduct a new sequential evaluation and

obtain the opinion of a medical experta consultative evaluatido assess
Plaintiff’'s fibromyalgia and othgphysical impairmentsAlthough the ALJ is
directed tareconsider the record including the mental health evidence, the ALJ
required to obtain a consultative mental evaluation or psychological expert unle
the ALJ determines such is appropriate.

Accordingly,

1. Plaintiff's Motion for Summary JudgmeiCF No. 9 is GRANTED.

2. Defendant’s Motion for Summary Judgmda©F No. 11, isDENIED.

3. This case IREVERSED andREMANDED for further administrative
proceedings consistent with this Order pursuant to sentence four of 42 U.S.C.

405(g).
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ITIS SO ORDERED. The District Court Clerk is directed to enter this
Order and provide copies to counsel. Judgment shall be entefdifaiff and the
file shall beCLOSED.

DATED February 26, 2019

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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