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v. Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jan 29, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

SHIRLEY C,
NO: 2:18CV-42-FVS
Plaintiff,
ORDERDENYING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND GRANTING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

ECFNos.12, 13. This matter was submitted for consideration without oral
argument. Plaintiff is represented by attorney Cory J. Brandt. Defendant is

represented bpecial Assistant United States Attorney Jeffrey E. Staflks.

informed. For the reasons discussed below, Plaintiff's Motle@F No.12, is
deniedandDefendant’s Motion, ECF Nd.3, isgranted

11

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMEN+¥1

BEFORE THE COURTare the parties’ crogmotions for summary judgment.

Court,having reviewed the administrative record and the parties’ briefing, is full
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JURISDICTION
Plaintiff Shirley C! (Plaintiff), filed for disability insurance benefi{f®IB)
and supplemental security incomeJune 8, 2015, alleging an onset date of Janu
1, 2015 Tr. 28991, 317 Benefits were denied initially, TL63-66, 17174, and
upon reconsideran, Tr.18298. Plaintiff appeared at a hearing before an
administrative law judge (ALJ) oDctober 26, 2016. TA5115 On December 21,
2016, the ALJ issued an unfavorable decision, Ti320and on December 6, 2017
the Appeals Council denied rewe Tr. 1-:5. The matter is now before thi®@t
pursuant to 42 U.S.C. § 405(g); 1383(c)(3).
BACKGROUND
The facts of the case are set forth in the administrative hearing and trans
the ALJ’s decision, and the briefs of Plaintiff and the Commissioner, and are

therefore only summarized here.

Plaintiff wasborn in1975and was 4 years old at the time of the hearing. Tr.

289 Shegraduated from high schoolr. 405. She has work experienceabank
teller, retail cashieand cashier &iner, retail customer service provider, insurance

clerk, car rental clerk and detailer, and personal care attefida@v-103.

in the interest of protectinglaintiff’s privacy, the Court will use Plaintif first
name and last initial, and, subsequently, Plaistiirst name only, throughout this
decision.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMEN+2
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Plaintiff testified that she has paroxysmal orthostatic tachycardia syndron
(POTS) which causes her blood pressure to diop70. She gets nauseous, light
headed, and hot, and alleges thatrahet use a wheelchair and cane because of
Tr. 70. She also has fiboromyalgia. Tr. 71. She testified that POTS and fibrom
cause her to be tired and exhausted. Tr.Ste requires frequent breaks and
experiences memory loss. Tr. 71. She has bad days and better days. Tr. 78.
bad days she has pain from head to toe, dizziness, nausea, and headaches. T
Due to her symptoms, she spends two to three days per week in bed. Tr. 85.
has headaches 20 days a month, and 15 of those are severe headaches. Tr. §

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405(
limited; the Commissioner’s decision will be disturbed “only if it is not supportec
substantial evidence or is based on legal errdill'v. Astrue 698 F.3d 1153, 1158
(9th Cir. 2012). “Substantial evidence” means “relevant evidence that a reasof
mind might accept as adequate to support a conclusidndt 1159 (quotation and
citation omitted). Stated differently, substantial evidence equates to “more thai
mere scintilla[,] but less than a preponderandd.”(quotation and citation omitted)
In determining whether the standard has been satisfied, a reviewing court mus
consider the entire record as a whole rather than searching for supporting evid

isolation. Id.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondtdlund v. Massanari253 F.3d 1152, 1156
(9th Cir. 2001). If the evidence in the record “is susceptible to more than one
rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the recidlina v. Astrue,674
F.3d 1104, 1111 (9th Cir. 2012). Further, a district court “may not reverse an A
decision on account of an error that is harmle$s.” An error is harmless “where il
Is inconsequential to the [ALJ’s] ultimate nondisability determinatidd.”at 1115
(quotation and citation omitted). The party appealing the ALJ’s decision gener
bears the burden of establishing that it was harrdahsé&i v. Sanders556 U.S.
396, 40910 (2009).

FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disamé@din the
meaning of the Social Security Act. First, the claimant must be “unable to enga
any substantial gainful activity by reason of any medically determinable physic;
mental impairment which can be expected to result in death or whidashed or
can be expected to last for a continuous period of not less than twelve months.
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). Second, the claimant’'s impairment mu
be “of such severity that he is not only unable to do his previous work[,] bubtca

considering his age, education, and work experience, engage in any other kind

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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substantial gainful work which exists in the national economy.” 42 U.S.C. 88
423(d)(2)(A), 1382c(a)(3)(B).

The Commissioner has established a-Step sequentiainalysis to determing
whether a claimant satisfies the above criteBae?0 C.F.R. 88 404.1520(a)(4X1)
(v), 416.920(a)(4)(H(v). At step one, the Commissioner considers the claimant’
work activity. 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). If the claimant
engaged in “substantial gainful activity,” the Commissioner must find that the
claimant is not disabled. 20 C.F.R. 88 404.1520(b), 416.920(b).

If the claimant is not engaged in substantial gainful activity, the analysis

proceeds to sfetwo. At this step, the Commissioner considers the severity of th

claimant’s impairment. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the

claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c),

416.920(c). If the claimant’'s impairment does not satisfy this severity thresholg

however, the Commissioner must find that the claimant is not disabled. 20 C.R.

88 404.1520(c), 416.920(c).

At step three, the Commissioner compares the claimant’s impairment to
severe impairments recognized by the Commissioner to be so severe as to prg
person from engaging in substantial gainful activity. 20 C.F.R. 88

404.1520(a)(4)(iii), 416.920(a)(4)(iii). If the impairment is as severe or moesesq

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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than one of the enumerated impairments, the Commissioner must find the clain
disabled and award benefits. 20 C.F.R. 88.4520(d), 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed the
severity of the enumerated impairments, the Commissioner must pause to ass
claimant’s “residual functional capacity.” Residual functional capacityC)RF
defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitations, 20 C.F.R. 88
404.1545(a)(1), 416.945(a)(1), is relevant to both the fourth and fifth steps of th
analysis.

At step four, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing work that he or she has performed
past (past relevant work). 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4)(the
claimant is capable of performing past relevant work, the Commissioner must f
that the claimant is not disabled. 20 C.F.R. 88 404.1520(f), 416.920(f). If the
claimant is incapable of performing such work, the analysis proceeds to step fi

At step five, the Commissioner should conclwdesther, in view of the
claimant’'s RFC, the claimant is capable of performing other work in the nationa
economy. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v). In making this
determination, the Commissioner must also consider vocational factors such a
claimant’s age, education and past work experience. 20 C.F.R. 88

404.1520(a)(4)(v), 416.920(a)(4)(vIf the claimant is capable of adjusting to othg

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMEN+6
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work, the Commissioner must find that the claimant is redlded. 20 C.F.R. 8§
404.1520(g)(1), 416.920(g)(1). If the claimant is not capable of adjusting to oth
work, analysis concludes with a finding that the claimant is disabled and is thern
entitled to benefits. 20 C.F.R. 88 404.1520(g)(1), 416.921)Q)

The claimant bears the burden of proof at steps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t

er

efore

D

step five, the burden shifts to the Commissioner to establish that (1) the claimant is

capalbe of performing other work; and (2) such work “exists in significant numbg
in the national economy.” 20 C.F.R. 88 404.1560(c)(2), 416.960(8¢&yan v.
Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ’S FINDINGS

At step me, the ALJ found Plaintifflid not engage in substantial gainful
activity since January 1, 26, the alleged onset date. TR.2At step two, the ALJ
foundthat Plaintiffhasthe following severe impairmentsbromyalgia, obesity,
migraines, depressive disorder, and anxiety disordier2. At step three, the ALJ
foundthat Plaintiff does not have an impairment or combination of impairments
mees or medically equals the severity of a listed impairment. 4lr. 2

The ALJ thenfound that Plaintiff has the residual functional capacity to
performlight work with the following additional limitations

she can only occasionally balance, stoameek, crouch, crawl, and

climb ramps or stairs; she can never climb ladders, ropes, or scaffolds;

she should avoid all exposure to vibration and hazards, such as
unprotected heights and moving mechanical parts; she can tolerate

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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exposure to no more than moderate noise; she is limited to simple,
routine, and repetitive tasks with a reasoning level of 2 or less; and she
would likely be absent from work 8 to 10 days per year.

Tr. 28.

At step four, the ALJ founthat Plaintiff isunable to perform any past

—

relevant work Tr.35. After considering the testimony of a vocational expert ang

Plaintiff's age, education, work experience, and residual functional capacity, th

(D

ALJ found there are other jobs that exist in significant numbers in the national
economy that Plaintiff could perform such as electronics worker, mail clerk, and
housekeeping cleaneiffr. 3. Therefore, at step fivéhe ALJ concluded that
Plaintiff has not been under a disability, as defined in the Social Securjtirévat
January 1, 205, through the date of the decision. Tr. 37.
ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying
disability income benefits under Title Il and supplemental security income under
Title XVI of the Social Security Act. ECF No. 12. Plaintiff raises the following
iIssues for review:

1.  Whether the ALproperly evaluated Plaintiff's symptom complaints;

2.  Whether the ALproperly considered the medical opinion evidence

and

3.  Whether the step five finding is legally sufficient.

ECF No. 12 atQ.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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DISCUSSION

A.  Symptom Claims

Plaintiff contends the ALJ improperly rejecteerBymptom claims. ECF
No. 12 at -18 An ALJ engages in a twstep analysis to determine whether a
claimants testimony regarding subjective pain or symptoms is crediBbliest, the
ALJ must determine whether there is objective medical evidence of an underly
impairment which could reasonably be expected to produce the pain or other
symptoms allegetl. Molina, 674 F.3d at 1112 (internal quotation marks omitted)
“The claimant is not required show that hermpairment could reasonably be
expected to caesthe severity of the symptom she has alleged; she need only sl
that it could reasonably have caused some degree of the syinptasguez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal quotationksiamitted).

Second;[i]f the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimariestimony about the severity of
the symptoms if [the ALJ] givespecific, clear and convincing reasofw the
rejection?’ Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (internal
citations and quotations omitted)General findings are insufficient; rather, the
ALJ must identify what testimony is not credible and what evidence undermine
the claimants conplaints” Id. (quotingLester v. Chater81 F.3d 821, 83{®th
Cir. 1995);see also Thomas v. Barnhg278 F.3d 947, 958 (9th Cir. 2002)T]he

ALJ must make a credibility determination with findings sufficiently specific to

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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permit the court to concludbat the ALJ did not arbitrarily discredit claimast
testimony’). “The clear and convincing [evidence] standard is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comnr of Soc. Sec. Admin278 F.3d 920,
924 (9th Cir. 2002)).

In assessing a claimant’s symptom complaitite ALJ may considemter
alia, (1) the claimans reputation for truthfulness; (2) inconsistencies in the
claimants testimony or between his testimamyd his conduct; (3) the claimast
daily living activities; (4) the claimarg work record; and (5) testimony from
physicians or third parties concerning the nature, severity, and effect of the
claimants condition. Thomas278 F.3d at 95809.

This Cout finds that the ALJ provided specific, clear, and convincing
reasons for finding Plaintiff's statements concerning the intensity, persiségnte,
limiting effects ofhersymptoms not credible. T29.

First, the ALJ found the objective medical evidemoes not fully support
the level of limitatiorclaimed. Tr. 29, 33An ALJ may not discredit a claimant’s
pain testimony and deny benefits solely because the degree of pain alleged is
supported by objective medical evidené®llins v. Massanayi261 F.3d 853, 857
(9th Cir. 2001)Bunnell v. Sullivan947 F.2d 341, 3487 (9th Cir. 1991)Fair v.
Bowen 885 F.2d 597, 601 (9th Cir. 1989). However, the medical evidence is a

relevant factor in determining the severity of a claimant’s pain ands@blahg

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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effects. Rollins, 261 F.3d at 857; 20 C.F.R. §§ 404.1529(c)(2), 416.929(c)(2)
(2011) Minimal objective evidence is a factor which may be relied upon in
discrediting a claimant’s testimony, although it may not be the only faStx.
Burch v. Barnhart, 400 F.3d 676, 680 (9th Cir. 2005).

The ALJ discussed the objective medical evidence in detail. 33529n
addition to discussing office visit notes asttierevidence in the medical record
the ALJ noted the opinion of Steven Goldstein, M.D., the medical expert at the
hearing, whose opinioregarding Plaintiff's physical limitations was given great
weight by the ALJ and is consistent with the RFC finding. T+3325265.

Additionally, the ALJ noted the opinions of Thomas Genthe, Ph.Gexamining

psychologist, and Nancy Winfrey, Ph.D., the psychological expert at the hearing.

Tr. 3335, 6567, 40607. The opinions of Dr. Genthe and Dr. Winfrey were give
great weight by the ALJ, Tr. 335, and their opinions regarding Plaintiff's mdnta
limitations are consistent with the RFC findinghe ALJ’s detailed discussion of
the record reasonably supports the ALJ’s conclusion that the objective evideng
inconsistent with the level of limitation alleged.

Without citing anyauthority, Plairtiff asserts that the ALJ’s finding “is not
valid because the hallmark of the examination of a fiboromyalgia patient is the |g
of objective findings in relation to the plethora of symptoms, except for painful
tender points, and perhaps, signs of decamditg— both of which were

documented.” ECF No. 12 at 18 (citing Tr. 418, 551, 94Phere is no question

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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that fiboromyalgia is documented in the recerithe ALJ found it is a severe
impairment at step two and included limitations attributable to fibromyalgia in th
RFCfinding. Tr.22, 28 Contrary to Plaintiff's assertion, the ALJ reasonably
considered the objective evidenceewraluating the intensifypersistence and
limiting effects ofPlaintiff's fioromyalgia In fact, Social Security Ruling 12p,
which addresses the evaluation of fioromyalgia in disability claims, providés,

objective medical evidence does not substantiate the person’s statements abo

intensity, persistence, and functionally limiting effects of symptoms, we conside

al of the evidence in the case recorfdPlaintiff does not identify any error in the
ALJ’s consideration of the objective evidence, and the Court concludes the AL{
interpretation of the evidence was reasonable.

Second, the ALJ noted contradictions and inconsistencies in the record w
undermine Plaintiff's allegations. Tr. &B. In evaluating a claimant’s symptom
claims, an ALJ may consider the consistency of an individual’s own statem
made in connection with the disability review process with any other exist

statements or conduct made under other circumstaistaslen v. Chate80 F.3d

2Social Security Ruling 12preferences S.S.R. 9k regarding the evaluation of
symptom claims. As of March 28, 2016, S.S.R796vas siperseded by S.S.R.
16-3p. Notwithstandingthe consideration of objective evidence applies in

evaluating a claimant’s symptom complaints under S.S.RBplés well

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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1273, 1284 (9th Cir. 1996) (The ALJ may consider “ordinary techniques
credibility evaluation,” such as reputation for lying, prior inconsistent stasme
concerning symptoms, and other testimony that “appears less than cand
Thomas 278 F.3dat 95859. The ALJobservedhat Plaintiff missed greater than
half of her physical therapy appointments. Tr. 54Be ®Id her physical therapist
that she wanted to be dischardgean therapy because life stressors prevented I
from fully committing to therapyTr. 549,but the ALJ noted shénconsistently
testified that she missed physical therapy because of migraines and fibromyg
symptomssuggesting a greater level of limitation than supported by the retord
30,91

A second inconsistency identified by the ALJ is tla#though Plaintiff

requested and received a prescription for a quad tenezcord does not reflect she

was ever observed using the cane. Tr. 33. Similarly, she presented at the hea
a wheelchair, but the ALJ observed there is no prescription for a wheelcha
mention of her use of a wheelchair in the record. T48332Plaintiff did not report
the use of assistive devices in her Function Reports. Tr. 32, 315, 356.
Another inconsistency identified by the ALJ is that Plaintiffially testified
that her husbandid the household shopping, but later testified that her husban

functionally blind and also applied for disability, ahdtshe actually goes shopping

once a month. Tr. 333-76. Plaintiff's husband reported that Plaintiff takes caf

of him because, “I currently cannot read, wright [sic] cook, clean, drive,” and f{
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AND GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMEN+13

of

id.");

\er

algia

ring in

ror

d is

hat




10

11

12

13

14

15

16

17

18

18

20

21

Plaintiff shops for groceries onaeaveek. Tr. 33, 331, 3334. These inconsistencieg
were reasonably considered by the ALJ and this is a clear and convincing reasg
giving less weight to Plaintiff’'s symptoallegations

Third, the ALJ found Plaintiff's alleged limitations are ahéis contradicted
by her own reports of activity Tr. 33. It is reasonable for an ALJ to consider
claimant’s activities which undermine claims of totally disabling paassessing a
claimant’s symptom complaint$See Rollins261 F.3d at 857Howevae, it is well
established that a claimant need not “vegetate in a dark room” in order to be de
eligible for benefits. Cooper v. Bowen815 F.2d 557, 561 (9th Cir. 1987).
Notwithstanding if a claimantcanspend a substantial part ofriday engaged in
pursuits involving the performance of physical functions #ratransferable to a
work setting, a specific finding as to this fact may be sufficient to discredit
allegation of disabling excess paikair, 885 F.2dat 603. Furthermore,'[e]Jven
where [Plaintiff's daily] activities suggest some difficulty functioning, they tna
grounds for discrediting the claimant’s testimony to the extent that they contre
claims of a totally debilitating impairmentMolina, 674 F.3d at 1113.

The ALJ noted that Plaintiff testified that she could do housework for 45

60 minutes on a good day and that she stays in bed often because of bodd pa

headaches. Tr. 29, 82,-86. The ALJ also noted Plaintiff reported her condition

affects her hility to lift, squat, bend, stand, reach, walk, sit, kneel, talk, hear, clif

stairs, see, remember, complete tasks, concentrate, and understand. Tr. 2¢

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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However, the ALJ found no restriction in Plaintiff's activities of daily living sing
she reported helping her disabled husband, crocheting, caring for dogsingrep
simple meals, dag laundry, and shagpng for groceries. Tr. 26, 3102. She
reported to Dr. Genthe that she plays with her rabbits, crocimetgeads, and is
able to care for heown hygiene, prepare her own meals, shop for groceries, W
dishes, do laundry, vacuum, and dust independently and in a reasonable amo
time. Tr. 26, 405. e ALJobservedhatin June 2015, Rintiff reporteddizziness
and faintness whileleanng the house antrepeatedlybending and standing
picking things up off the [floor].”Tr. 32,590. Her symptoms resolvequickly, and
the examining physiciasuggestedhat she may have experiendegpboglycemia
since the symptoms occurred several hattesr eating a high carbohydrate mea
Tr. 591-92. The ALJconcludedhat the level of activity described was inconsiste
with Plaintiff's allegations. Tr. 32. The ALJ also noted that Plaintiislity to
care for her disabled husbaoohtradicts heown alleged limitations. Tr. 3310,
331.

Plaintiff argues the ALJ's finding regarding daily activities is “not vali
because the activities cited by the ALJ do not show [Plaintiff] was able to perf
full time work.” ECF No. 12 at 18. Plaintiff citestivities of shopping once a
month, crocheting, and occasional household chores as activities that dg
demonstrate the ability to perform failine work. ECF No. 12 at 18However,

even if a claimant’s daily activities do not demonstrate a claimant can work, t

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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may undermine the claimant's complaints if they suggest the severity of
claimant’s limitations were exaggerate8eeMolina, 674 F.3d at 11137alentine
v. Comntr of Soc. Sec. Admirb74 F.3d 685, 693 (9th Cir. 200Flaintiff fails to
addresghe inconsistencies between Plaintiff's activities and her allegatiais
were noted by the ALJ. This is a clear and convincing reason supported
substantial evidence for giving less weight to Plaintiff's symptom claims.

B. Medical Opinion Evidence

Plaintiff contends the ALJ failed to properly consider the opiniorigeating
nurse practitioner Mariann Williams. ECF No. 12 215.

The opinion of an acceptable medical source, such as a physician or
psychologistjs given more weight than that of an “otlsmiurce.” 20 C.F.R. 88
404.1527, 416.9272012) Gomez v. Chatef74 F.3d 967, 94F1 (Oth Cir. 1996).
“Other sources” include nurse practitioners, physicians’ assistants, therapists,
teachers, social workers, spouses and othenmemhical sources. 20 C.F.R8 §

404.1513(d)416.913(dYX2013) However, the ALJ is required to “consider

observéions by noamedical sources as to how an impairment affects a claimant

ability to work.” Sprague v. Bowe812 F.2d 1226, 1233th Cir. 1987). Non
medical testimony can never establish a diagnosis or disability absent corrobor
competent medical evidencblguyenv. Chater 100 F.3d1462, 14649" Cir.

1996) Pursuant t®odrill v. Shalalal12 F3d 915, 919 (9th Cir. 1993), an ALJ is

obligated to give reasons germane to “other source” testimony before discount

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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Ms. Williams opined regarding Plaintiff’'s functioning in January, April, anc
October of 2016.Tr. 52527, 88586, 919. In January 2016, Ms. Williams

completed a Mental Medical Source Statement form and opined that Plaintiff is

severely limited, defined as the “inability to perform,” in six functional areas: the

ability to understand and remember detailed instructions; the ability to carry ou
detailed instructions; the ability to maintain attention and concentration for exte
periods; the ability work in coordination with or proximity to others without being
distracted by them; the ability to complete a normal workday and workweek an
perform at a consistent pace without an unreasonable number and length of re
periods; and the ability to set realistic goals or make plans independently of oth
Tr. 52527. She also opined that Plaintiff is markedly limited in eight functional
areas. Tr. 5227. Ms. Williams indicated that Plaintiff would miss four or days ¢
work per month. Tr. 528.

In April 2015, Ms. Williams completed a DSHS Physical Evaluation form
indicated that fiboromyalgia causes a marked, or “very significant,” interference
her ability to perform workelated activities. Tr. 885. She opined that Plaintiff is
severely limited and unable to work. Tr. 886.

In October 2016, Ms. Williams wrote a letter describing Plaintiff's conditig
Tr. 919. Ms. Williams indicated that in the year to yaada-half prior, Plaintiff's
health had declined due to fiboromyalgia, migraine headaches, and a syndrome

similar toparoxysmal orthostatic tachycardia syndrome which causes significar
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fluctuations in Plaintiff's blood pressure and ability to cognate. Tr. 919. Ms.
Williams noted that Plaintiff “spent the better part of last January through March in
bed and was unabte do much of anything.” Tr. 919. Ms. Williams opined that
Plaintiff is “no longer able to be gainfully employed,” although she could work Up to
two hours per day averaged over a week. Tr. 9109.

The ALJ gave little weight to Ms. Williams’ opiniondr. 26, 3132, 34. As
anurse practitioner, Ms. Williams an “other source” under the regulations. 20
C.F.R. £404.1513(d), 416.913(¢2013) Thus, the ALJ was required gove
germane reasons for rejectingropiniors. SeeDodrill, 12 F.3d ap19,

Plaintiff contends the ALJ rejected Ms. Williams’ opinidos three reasons.
ECF No. 12 at 12. In fact, the ALJ addressed the opinions individually and gaye
reasons for rejecting each of theifir. 26, 2132, 34. Thus, the Court addresses the
ALJ’s reasons for rejecting each opinion in turn.

First, regarding Ms. Williams’ January 2016 opiniegarding Plaintiff's

mental limitations, the ALJ noted that Ms. Williams is not an acceptable medica
source and is not a mental health specialist. Tr. 26. As soped the opinion of
an acceptable medical source, such as a physician or psychadqmisperly given
more weight than that of an “other source” like a nurse practitioner. 20 C.F.R. 8§

404.1527, 416.92(2012) Further the opinion ofa specialist in the relevant field i

U)

entitled to greater weight than that of a nonspeciaikilina, 674 F.3dat1112

(citing Holohanv. Massanari246 F.3d1195, 12049 Cir. 2001)(“[T]he
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regulations give more weight to . the opinions of specialists concerning matters

relating to their specialty over that of nonspecialist&inolen80 F.3dat 1285
(holding that the ALJ should have given greater weight to a physiciarth&ith
expertise that was most relevant to the patient's allegedly disabling condition)
The ALJfoundthat Ms. Williams’ January 2016 opinion “directly contradic
the opinions ofwo acceptable medical sources, Dr. Genthe and the psychologig
expert athe hearing [Dr. Winfrey].” Tr. 34Dr. Genthe diagnosed only mild
depressive and anxiety disorder and assessed mild or no limitatiori3,. Akohfrey
diagnosed unspecified depressive and anxiety disorders and assessed limitatic
simple instructiongnd simple, routine, repetitive work. Tr. 26, 34,655 40607.
Both opinions by these specialists were given great weight by the ALJ,-36,34
and clearly contradid¥ls. Williams’ opinion that Plaintiff has marked and severe
limitations innumeroudunctional areas. This is a germane reason for rejecting

opinion3

s Plaintiff’'s argument that Ms. Williams’ opinions are entitled to controlling weigh
because she is a treating source misunderstands the applicability of S:ZR. 96
(rescinded effective March 27, 2017) and the weight applicable tacweptable
medical source opinions at the time of the ALJ’s decision. ECF No. 121a.13
As the Ruling states, an opinion must, among other requirements, be “not
inconsistent” with other substantial evidence in the record. S.S:R 86*2.
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Second, the ALJ gave little weight to Ms. Williams’ A@2R,2016 opinion.
Tr. 31. The ALJ found Ms. Williams’ opinion conflicted with the findings of Dr.
Flavin, the treating physician in Ms. Williams’ office. Tr. 31. One week before
Williams opined that fioromyalgia is severely limited and unable to work, Plaint
reported to Dr. Flavin that a change in her-depressant had helped her
fiboromyalgia symptomsTr. 31, 717 Dr. Flavin stated that, “[o]verall symptoms
seem to be quite stable on Cymbalta and Gabaperiim.718. The ALJ also noted
that on May 1, 2016, just over a week after Ms. Williams’ April 22 opinion, Ms.
Williams indicated Plaintiff had no problems with memory and she was able to
a chair and crochet. Tr. 732. Additionally, the ALJ noted that while Ms. Willian
IS a treating provider, she is not an acceptable medical source, and that the fin
of Dr. Flavin, who is an acceptable medical source, “are never as extreme as N

Williams™ throughout the record. Tr. 31. These reasons areayee and
supported by substantial evidence.
Plaintiff notes that Dr. Flavin’s statement that Plaintiff's symptoms were

“stable” does not mean that her symptoms were resolved. ECF No. 12 at 13.

ALJ did not assert that Dr. Flavin opined that Pl#filad zero symptoms, only tha

The ALJ adequately demonstrated Ms. Williams’ opinions are inconsistent with
other evidence in the record, including the opinions of Dr. Winfrey and Dr.

Genthe.

ORDERDENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMEN+20

MSs.

ff

Sit in

The




10

11

12

13

14

15

16

17

18

18

20

21

Dr. Flavin characterized her symptoms more mildly than Ms. Williaimdeed,on
April 15, 2015, Plaintiff reportetb Dr. Flavinthat she was feeling better after a

medication adjustment, despite ongoing pain and fatigue. Tr.SH& thought

medication was “definitely helping and she likes being on it and she feels like this is

working well.” Tr. 717. On exam, Dr. Flavin found Plaintiff in no acute distress
with no evidence of active synovitis, no focal deficits, andkio rashes. Tr. 718.
Dr. Flavin recommended additional medication adjustments and to follow up in

months or sooner with any new or concerning symptoms. Tr. 718.

Based on the foregoing, it was reasonable for the ALJ to conclude that Dr.

Flavin’s office visit notes do not reflecisablingsymptoms or limitationswhich

contrasts with Ms. Willianmisopinion one week later that Plaintiff is severely limite

and unable to worklt is the ALJ’s duty to resolve conflicts and ambiguity in the
medical ad nornmedical evidenceSee Morgan v. Comm’r of Soc. Sec. Adnii69
F.3d 595, 59900 (9th Cir. 1999). The court must uphold the ‘Aldecision where

the evidence is susceptible to more than one rational interpretexpallanes v.

Bowen 881 F.2d747, 750 (9th Cir. 1989)Thus, the ALJ reasonably found that Dr.

Flavin’s notes and Plaintiff's seteport on April 15 conflict with Ms. Williarris
April 22 opinion that Plaintiff is disabled.

Third, the ALJ gave little weight to Ms. Williams’ Octati2016 opinion
letter. Tr. 32. The ALJ noted Ms. Williams’ statement of unemployability is an

opinion on an issue reserved to the Commissiomke ALJ is responsible for
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determining whether a claimant meets the statutory definition of disability, not &
medical provider Social Security Rulin@6-5p. A medical source that a claimant
“disabled” or “unable to work” does not require the ALJ to determine the claima
meets the definition of disability. 20 CRE8 404.1527(d)(%)416.927(d)(1) (2012).
This is a germane reason for rejectingdpaion letter.

Additionally, the ALJ found the assessment of Plaintiff's functional capac
Is inconsistent with the longitudinal record@ir. 32. Inconsistency with medical
evidence is a germane reason for rejecting lay witness evidBagéss v.
Barnhart, 427 F.3d 1211, 1218 (9th Cir. 200bgwis v. Apfel236 F.3d 503, 511
(9th Cir. 2001)Vincent v. Heckler739 F.2d 1393, 1395 (9th Cir. 1984he ALJ
observed that Ms. Williams is not an acceptable medical source, that none of ti
physiciansm Ms. Williams’ office opined that Plaintiff is unable to work, and in f3
no acceptable medical source in the record stated Plaintiff could not work. Tr.
See Matthews v. Shalald0 F.3d 678, 680 (9th Cir. 1993)hese reasons are all

germane reams for giving little weight to Ms. Williams’ opinions.

C. Step Five
Plaintiff argues the ALJ erred at stepefbecause the vocational expert
opinion thatobs exist in significant numbers in the national economy that a pers

with Plaintiff's RFC can davas based on an incomplete hypothetiéaCF No. 12
at 1920. The ALJs hypothetical must be based on medical assumptions

supported by substantial evidena the record which reflect af a claimants
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limitations. Osenbrook v. ApfeP40 F.3D 11571165 (2h Cir. 2001). The
hypothetical should b&accuratedetailed and supported by the medical recbdrd.
Tacketf 180 F.3dat1101. The ALJ is not bound to accept as true the restriction
presented in a hypothetical question propounded by a clasmaninsel.
Osenbrook240 F.3d at 1164ylagallanes 881 F.2dat 756-57; Martinezv.

Heckler, 807 F.2d 771773 (2h Cir. 1986). The ALJ is free to accept or reject
these restrictions as long as they are supported by substantial evelemcehen
there is conflicting medical evidenc#lagallanes 881 F.2dat 756-57.

Plaintiff contends the ALJ’s hypothetical to the vocationglezk “failed to
account for the limitations set forth by Nurse Williams.” ECF No. 12 at 19. As
discussedupra the ALJ’s reasos for rejecting the three opinions of Ms. Williamg
are germanand supported by substantial evidentae ALJ therefore propky
excludedthose findinggrom the RFC and hypothetical to the vocational exper
The hypothetical contained the limitations the ALJ found credible and sedpgoyr
substantial evidence in the record. The AlLigliance on testimony the VE gave ir
respnse to the hypothetical was therefore projf@e®e id. Bayliss 427 F. 3dat
121718.

CONCLUSION

Having reviewed the record and the ALJ’s findings, this Court conclude

ALJ’s decision issupportedoy substantial evidence and free of harmful legal er

Accordingly,
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1. Plaintiff's Motion for Summary JudgmeiCF No. 12 isDENIED.

2. Defendat’s Motion for Summary JudgmerECF No. 13 is
GRANTED.

IT IS SO ORDERED. The District Court Clerk is directed to enter this
Order and provide copies to counsel. Judgment shall be enteieefémdantand
the file shall beCLOSED.

DATED January 29, 2019

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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