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United States of America

Mar 25, 2019
UNITED STATES DISTRICT COURT~ "™
EASTERN DISTRICT OF WASHINGTON
JOHN SCHLABACH, No. 2:18-cv-00053-SMJ
Plaintiff, ORDER GRANTING
DEFENDANT’'S CONVERTED
V. MOTION FOR SUMMARY
JUDGMENT
UNITED STATES OF AMERICA, and
its agents,
Defendant.
Before the Court, without oral argunters Defendant the United States

America’s converted motion for summandgment, ECF No. 9. The United Sta
seeks summary judgment in its fawor Plaintiff John Schlabachiso secomplaint
against the Internal Revenue Service (“IRS").

Schlabach seeks an order invalidating the civil monetary penalties th
charged him for filing frivolous income tax returns regarding tax years 2009,
2012, and 2013, and refundingetimoney he paid or the IRS applied toward th
penalties. The United States argues tharClacks subject matter jurisdiction o\

Schlabach’s refund claims for tax yea@09, 2010, and 2012nd Schlabach fai

1 As an initial matter, th Court grants the UniteBitates’ unopposed request
substitute itself for the IR&s Defendant in this case.
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to state a facially plausible refund clafion tax year 2013. Having reviewed the file

and relevant legal authorities, theut grants the United States’ motion.
BACKGROUND

Schlabach filed his complaint onldfaary 13, 2018. ECNo. 1. The Unite(
States moved to dismiss Schlabachisipaint on August 28018. ECF No. 9. Th
Court granted the United &es’ motion to dismiss d@ctober 24, 2018. ECF N
14. Schlabach moved for partial relitbbm the Court’'s dispositive order ¢
November 23, 2018. ECF No..16n January 18, 2019 dlCourt partially grante
Schlabach’s request, vacaitexidispositive order, andaverted the United Statg
motion to dismiss into one feummary judgment. ECF No. 19.

The Court’'s January 18, 2019 order algected the parties to respond to
material facts that the Court identdienay not be genuinely in disputd. at 1-2

6—7, 9-10, 12-13. The Court issued thieeclive under Feddrd&Rule of Civil

e

0.

d

S

the

Procedure 56(f)(3)d. at 6, 9. The Court then instited the parties to respond wjth

all materials pertinent to the specifacts identified in the ordeld. at 7, 10, 12-13,;

ECF No. 23. The parties ended accordingly. ECF Nd&l, 21-1, 21-2, 22, 22-
22-2, 22-3, 24. Viewing all evidence andaghing all reasonable inferences in
manner most favorable to Schlabaitie undisputed facts are as follows.

On November 28, 2016, the IRS nmd Schlabach that charged hin

$10,000 in frivolous filing pealties, plus $324.69 in interest, for tax year 2(

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
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ECF No. 10 at 7-8; ECF No. 21-1 at 3; ECF No. 21-2 at 10-11. On May 1,

the IRS notified Schlabach that it appliis 2015 income tax overpayment

$1730.87 to the frivolousling penalties for tax ye&2013. ECF No. 10 at 9; EQ

No. 21-1 at 3; ECF No. 21-2 at 13. ®tay 15, 2017, the IRS notified Schlabe
that it applied his 2016 income tax overpent of $8724.68 to the frivolous filir
penalties for tax year 2013. ECF No. 1@t ECF No. 21-1 at 3; ECF No. 21-2
14. Through these credits, Schlabach paid the full amount of the frivolous
penalties for tax year 2013. ECF No. 9-1 at 39-41.

On June 10, 2017, Schlabach filed airol with the IRS seeking a refund
the money it applied to the frivolous fiipenalties for tax year 2013. ECF No.
at 12; ECF No. 21-1 at 4; ECF No. 21a215. On November 13, 2017, the |
rejected Schlabach’s refund claim tax year 2013. ECF No. 10 at 13-14; E
No. 21-1 at 4; ECF No. 21-2 at 16-17.

On December 4, 2017, the IRS notifiéchlabach that it charged him $15,(
in frivolous filing penalties for tax yea909, 2010, and 2012. ECF No. 9-1 at
33, 36; ECF No. 10 at 15-20. Sometibetween December 26, 2017 and Jan
2, 2018, Schlabach paidehU.S. Department of éh Treasury $2250, or it
equivalent of fifteen percent of the frivls filing penalties for tax years 2009, 20

and 2012. ECF No. 9-1 at 10, 30, 33, B&F No. 10 at 21-28. Schlabach did

pay the full amount of the frivolous filingenalties for those tax years. ECF No.

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT -3
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1 at 30-31, 33-34, 36—37. On January 16, 28&Blabach filed claims with the IR
seeking a refund of the money he paid tahe frivolous filing penalties for ta
years 2009, 2010, and 20ECF No. 10 at 26-28.

Schlabach filed this law#t on February 13, 2018. EEQNo. 1. As of Februar
13, 2018, the IRS had not yet rejected Schlabach’s refaids for tax years 200
2010, and 2012, and less trmmonth had expired sinbe filed them. ECF No. ¢
1at9-12, 14-16, 18-20, 30-31, 33-38-37; ECF No. 10 at 26-28.

Schlabach claims he “has convertddhis received paychecks into law

money of the United States (“U.S. Notegilyrsuant to the provisions of 12 U.S|

8411.” ECF No. 1 at BccordECF No. 21-1 at 1-2; ECF N21-2 at 3. Schlabag

explains his “process is to staniRedeemed in Lawful Money pursuant to 12 U.
8 411 on the endorsement line of each of paychecks to assert his demand n
to the Federal Reserve Bank where hisotls are cashed and/or deposited.” E
No. 1 at 1accordECF No. 21-1 at 2; ECF No. 21a2 3. Schlabach claims fede
reserve notes are obligations of the Uittates that may be redeemed in |
notes, which the Supreme Court has ruledrant subject to taxation. ECF No. 1
1-2, 5-6;accordECF No. 21-1 at 1-2; ECF No. 24 9. Schlabach elaborates
belief that the law “provides aess to ... lawful moneypon demand” and
“assuresfull discharge’ of all obligations upon assignment or transfer of paym

to the United States.” ECF Noat 5;accordECF No. 21-1 at 1-2.

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT -4
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For tax year 2013, Schlabach filed an IRS Form 1040 entitled

Individual Income Tax Return.” ECF No. 21-2 ats@p als@&ECF No. 21-1 at 3. |

his Form 1040, Schlabach claimed $54,084wjages, salaries, tips, etc.” from

IRS Form W-2; subtracted $54,084 imo]ther income” he purported to ha

“‘“REDEEMED IN LAWFUL MONEY PER 12 U.S.C. 411 ab initio”; then claim

zero dollars in “total income,” “adjustegtoss income,” “taxdb income,” and ta
liability. ECF No. 21-2 at 8—-%ee alsdECF No. 21-1 at 3. Schlabach signed
Form 1040, declaring he “examined thegurn and accompanying schedules
statements, and to the best of [his] knowledge and belief, they are true, corr
complete.” ECF No. 21-2 at 9ee als&CF No. 21-1 at 3.

The IRS determined the position Salbéch took in his 2013 tax return w
frivolous under argument codes 16 and 3@escribed furthdoelow. ECF No. 22
2 at 5-7; ECF No. 22-3 at 16-17.

LEGAL STANDARD

The applicable summary judgment stard appears in the Court’'s Janu

18, 2019 order, ECF No. 19 at 10-a&hd is incorporated herein.
DISCUSSION

A. The Court lacks subject matter jurisdiction over Schlabach’s refund
claims for tax years 2009, 2010, and 2012.

The Court must dismiss a civil actighat any time it determines it lac

subject matter jurisdiction. Fed. R. Cik. 12(b)(1), (h)(3)Federal courts hay

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT -5
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limited subject matter jurisdictioiKokkonen v. Guardian Life Ins. Co. of A1

14

U.S. 375, 377 (1994). A federal court pregsma civil action lies outside its limited
jurisdiction and the burden to provehetwise rests on the party asserting
jurisdiction existsld. The opposing party can never fatfer waive a challenge {o
subject matter jurisdictioArbaugh v. Y&H Corp.546 U.S. 500, 514 (2006).

A district court has original jurisdiction over a taxpayer’s civil action against
the United States seeking “recovery of artgrnal-revenue taxdlaged to have begn
erroneously or illegally assessed or collectadany penalty claimed to have been
collected without authority or any sum gésl to have been excessive or in pny
manner wrongfully collected under thmternal-revenue laws.” 28 U.S.C.
§ 1346(a)(1). But as a jurisdictional prguésite, the taxpayer must pay the full
amount of the disputed tax, penalty, or stihora v. United States362 U.S. 145,

146, 177 (1960)Thomas v. United State¥55 F.2d 728, 729 (9th Cir. 198

Ul
N

Diamond v. United State603 F. App’x 947, 949 & n.(Fed. Cir. 2015). Next, the
taxpayer must duly file a claim for refunda@edit and the IRS must either rejeqgt it
or fail to act on it in six months. I.R.C. 88 7422(a), 6534(dhese conditions ale
not satisfied, “[n]o suit or proceeding dH@e maintained in any court.” § 7422(p).
Indeed, “[n]o suit or proceeding . . . shall be begun.” § 6532(a).

Schlabach has not met these jurisdiadl prerequisites for his refund claims

regarding tax years 2009, 20EHnhd 2012. It is undisputed that Schlabach paid the

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT - 6
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treasury department only &én percent, rather tharetfull amount, of the frivolous

filing penalties for those tax years. Furth&hile Schlabach filed refund claims f{

those tax years, it is undisputed thatrhated this lawsuit vihout waiting for the

IRS to either reject them oriféo act on them in six months.

Schlabach argues that, for the Court tguare jurisdiction, he only needed
pay fifteen percent of the frivolous filingenalties within thirty days of notic
However, the statutory provision he esion no longer applies to frivolous fili
penalties. I.R.C. § 6703(c)(1) (amendsdOmnibus Budget Reconciliation Act
1989, Pub. L. No 101-239, § 7736(a), 103tS2106, 2404, to strike reference
penalties under I.R.C. 8 6708ge Diamond603 F. App’x at 949 & n.1. The Col
lacks jurisdiction over Schlabach’s refurldims for tax yea 2009, 2010, and 201
Therefore, the Court does nmach the parties’ renmang arguments for thos
claims.

B. No reasonable trier of fact couldfind for Schlabach on his refund claim
for tax year 2013.

The Court now turns to Schlabach’sured claim for tax year 2013. The IR

may impose a $5000 civil penalty on a perstio fes a frivolous tax return. I.R.C

§ 6702(a) The penalty applies if (1) the person files a document that purpc

2 “A tax provision which imposes a penal/to be construedtrictly; a penalty
cannot be assessed unless the words of the provision plainly impd&adiéy v.
United States817 F.2d 1400, 1402-03 (9@ir. 1987) (citingComm’r v. Acker
361 U.S. 87, 91 (1959)).

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
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be a tax return, (2) the document eitlv@ntains information that on its face
indicates the self-assessment is substiytincorrect or omits information gn
which the substantial correctness of tHeassessment may bedged, and (3) sugh
conduct is either based on a position the H&S identified as frivolous or reflects

a desire to delay or ipede tax administratiorid. The United States bears the

burden of proving all three elements. I.R.C. § 6703ajdley v. United State

817 F.2d 1400, 1402 (9th Cir. 1987). Theitdd States has met that burden he

S

[e.

First, Schlabach’s Form 1040 purportdtoa tax return because it is entitled

“U.S. Individual Income Tax Return” and Begned it while declaring he “examin

this return and accompanying scheduled atatements, and to the best of [

knowledge and belief, theyatrue, correct, and complét&CF No. 21-2 at 8-9;

ed

Nis]

see also Bradley817 F.3d at 1403. Therefore, the United States has proven the first

element of its claim that Schlabaishiable for frivolousfiling penalties.

Second, Schlabach’s Form 1040 camgainformation that on its fag¢e

indicates his self-assessment is substantially incorrect. Schlabach claimed $54,084

in “[w]ages, salaries, tips, etc.” from o W-2; subtracted $54,084 in “[o]th
income” he purported to have EREEMED IN LAWFUL MONEY PER 17

U.S.C. 411 ab initio”; then claimed zero doflan “total income,” “adjusted gro:
income,” “taxable incomé and tax liability. ECF No21-2 at 8-9. A Form 104

claiming zero dollars in taxable inconaad tax liability, while at the same tir

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT -8
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reporting substantial inconfeom Form W-2, is substaally incorrect on its face.

See generalfeCF No. 22-1 at 7 (identifying su@htax return as frivolous); EC

No. 22-2 at 5 (same). Therefore, theitdd States has proven the second eler
of its claim that Schlabach isable for frivolous filing penalties.

The third element is dispositive. Tissue is whether Schlabach’s Form 1

ment

D40

is either based on a position the IRS hasnidied as frivolous or reflects a desjire

to impede tax administratiofilhe test for frivolousngs is purely an objective or
A position taken in a tax return is frivolous when the position has no basis
or law.” Bradley, 817 F.2d at 1404 (citation omitted).

Schlabach claims he “has convertddhis received paychecks into law

money of the United States (“U.S. Noteg¥irsuant to the provisions of 12 U.S|

8411.” ECF No. 1 at BccordECF No. 21-1 at 1-2; ECF N21-2 at 3. Schlabag

explains his “process is to stanipedeemed in Lawful Money pursuant to 12 U.
8 417 on the endorsement line of each of paychecks to assert his demand n
to the Federal Reserve Bank where higotls are cashed and/or deposited.”
No. 1 at 1;accordECF No. 21-1 at 2; ECF No. 21a2 3. Schlabach claims fede
reserve notes are obligations of the Uittates that may be redeemed in |
notes, which the Supreme Court has ruledrant subject to taxation. ECF No. 1
1-2, 5-6;accordECF No. 21-1 at 1-2; ECF No. 24 9. Schlabach elaborates

belief that the law “provides aess to ... lawful moneypon demand” and

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT-9
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“assuresfull discharge’ of all obligations upon assignment or transfer of paym
to the United States.” ECF Noat 5;accordECF No. 21-1 at 1-2.

U.S. notes are legal tendeisfuike federal reserve noteSee31 U.S.C
8§ 5103 (“United States coins and currerfoycluding Federal reserve notes ¢

circulating notes of Federal reserve baaksd national bankgre legal tender fq

all debts, public chargetaxes, and dues.’)ggal Tender Statys).S. Dep't of the

ents

And

14

Treasury (Jan. 4, 2011, 4:47 PM), httpenvw.treasury.gov/resource-center/fags/

currency/pages/legal-tendaspx. U.S. notes functioas national currency ali
circulate in the same way as federal reserve nawgal Tender Statusupra
Unlike federal reserve notes, U.S. notee redeemable in gold until the Unil
States abandoned the gold standard in 1@B%ince then, U.S. notes have ser

essentially the same purpoaed have had the same valas federal reserve nots

nd

ed

ved

2S.

Id. “Because United States Notes serve umacfion that is not already adequately

served by Federal Reservetl®, their issuance wassdontinued, and none ha
been placed in to circulation since January 21, 19d1.”

U.S. notes “are obligations of the United Stat&ahk v. Supervisoys4

U.S. (7 Wall.) 26, 30 (1868l,egal Tender Statyusupra U.S. notes “were intende

to circulate as money, andjth [other] notes, to comitute the credit currency (
the country.”Bank 74 U.S. (7 Wall.) at 30. In dedging the then-short history ¢

U.S. notes, the Supreme Court statedhift]currency, issued directly by t

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT - 10
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government for the disbursement of tlvar and other expertdres, could not,

obviously, be a proper object of taxatioNéazie Bank v. Fenn@5 U.S. (8 Wall.

533, 538 (1869). But in the next sententtee Court noted this tax exempti

changed the year afteo@gress created U.S. not8ge idat 537-38. Specifically

the Court observed that when Congresaldished national lmking association$

it again “recognized the expediency andydhf imposing a taupon currency,” an

taxed the circulation of U.S. notes accordingdy (footnote omitted) (citing Act g

Feb. 23, 1863, ch. 58, § 19, 12 Stat. 665, 670).

Of course, considering their funati as national curney, Congress onge

exempted U.S. notes from stadr municipal taxatiorBank 74 U.S. (7 Wall.) a
31; Mitchell v. Bd. of Comm’;91 U.S. (1 Otto) 206, 208 (1875). But the Supr

Court expressly condemnecetpractice of converting agse¢o U.S. notes to avo

state or municipal taxatiorShotwell v. Moore129 U.S. 590, 596-97 (1889);

Mitchell, 91 U.S. (1 Otto) at 208. Indeed, “tbeurts look upon this transaction
indefensible, and consider it an impropea&en of the duty of the citizen to p
his share of the taxes necessary to suppe government which is justly due
his property.”Shotwel] 129 U.S. at 597.

Schlabach’s position is equally unjfisble. Schlabach begins with t
correct premise that currency is a redabla obligation of the United States. £

from there, Schlabach distorts mattersclayming the United States’ obligation

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT - 11
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redeem currency automaticathffsets his tax obligation to the United States.
this aspect in particular thegflects indefensible tax evasiddee id.

Schlabach cannot avoid all tax liabiliby simply converting his paychec
into U.S. notes. The United States img®sa tax on every person’s “taxa
income.” [.R.C. 8§ 1. Taxtde income is “gross income” minus allowable deducti
I.R.C. 8 63(a). Gross income is “all imoe from whatever source derived.” I.R
8 61(a). Congressiiended to “tax all gains except those specifically gpteth”
Comm’r v. Glenshaw Glass C848 U.S. 426, 430 (1955). Hence, “wages
income.”Wilcox v. Comm’y848 F.2d 1007, 1008 (9th Cir. 1988). Wages are
remuneration ... for services perfath by an employee for his employ
including the cash value of all remuneoati. . . paid in any medium other th
cash.” I.LR.C. § 3401(a)accord I.R.C. 8§ 3121(a) (defining wages as °
remuneration for employment”). In shdte income reported on Schlabach’s F¢

W-2 is taxable regardless of whetherdoaverts his paychecks into U.S. notes

tis

ks

ble

DNS.

ar
“all
er,

an

all

Considering all, it is apparent that Schlabach’s position lacks any objective

basis in fact or law, and is therefore frivolo@. Knigge v. Comm,r756 F.2c
1377, 1378-79 (9th Cir. 1985). It is undispdithat the IRS identified Schlabac

position as frivolous, or else it would nlodve assessed frivauls filing penaltie:

U7

against him. Schlabach mérelisputes how the IRS characterized the position he

took in his 2013 tax return. This disagreemamtsents a legal dispute, not a fac

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
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dispute, because it turns on whether givdmdm®ns apply to undisputed evidencg

Either way, the IRS had a rational [s&br characterizing Schlabach’s argum
the way it did.

The IRS must “prescrib@and periodically revise) a list of positions wh
[it] has identified as being frivolous.” 8 6702(c). This list must exclude any po
the IRS determines is “a reasonable bamishe tax treatment of such item by
taxpayer.” I.R.C. 8662(d)(2)(B)(ii)(I1); see§ 6702(c). Under this authority, t
IRS has issued at least three official lists of frivolous positiSes. Schlabach
United States101 Fed. Cl. 678, 683 (2011)t{eg I.R.S. Notice 2010-33, 2010-!

I.R.B. 609, superseding.R.S. Notice 2008-14, 2008-4 |.R.B. 31€yperseding

I.R.S. Notice 2007-302007-14 |.R.B. 883)see alsol.R.S., The Truth About

Frivolous Tax Argumen{2018), https://www.irs.gov/pub/taxpros/frivolous_tru
march_2018.pdf.

Here, the IRS determined the position Schlabach took in his 2013 tax
fit argument codes 16 and 30. ECF.Nt2-2 at 5-7; ECF No. 22-3 at 16—

Argument code 16 “stands for ‘In Lieu @LO)’ and represents when an ‘individt

submits a document captioned, Statemerteu of U.S. income tax Form 1040.

Various other arguments may be usedthe document.”” ECF No. 22-2 at

(quoting IRM exhibit 25.28.0-1.p (2018), https://lwww.irs.gov/irm/part25/irm_2

025-010r

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT - 13
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#idm139738672161184). These “varioush@t arguments’ could include bath

submissions associated with Arg[urjeiCode 30 and submissions wherg a

taxpayer ‘elects to file a tax returnpaeting zero taxable income and zero

liability even if the taxpayer received taxabhcome for which the return is filed,

or similar arguments described faivolous in [IRS publications].”ld. (quoting
I.R.S. Notice 2010-33, 2010-17 I.R.B. 609).

Argument code 30 “stands for ‘Naregotiable Chargeback (NNCB)' a

tax

nd

represents when a ‘filer attgts to sell his/her birthright back to the government

for a large dollar amount and requests thé&treasury Direct Account” be set

to hold the money.” ECF No. 22-2 af{quoting IRM exhbit 25.25.10-1.adsupra).

Ip

In prior years, when Schlabach filed taturns claiming he redeemed his taxable

income in nontaxable notes, the IRS ass®ed his position with argument code

ECF No. 22-2 at 6-7; ECF N@2-3 at 3—4, /-9, 12-13.

30.

Schlabach argues the position he tookig12013 tax return does not fit any

enumerated argument code because pRMSications do not specifically menti
anything relating to his practice of comreg his paychecks into U.S. notes. E
No. 21-1 at 2, 4-5. But Schlabach alys he has no knowledge of the IR
practices relating to frivolous tax returiiSCF No. 24 at 9. A revenue agent in
IRS’s Frivolous Return Program explainew IRS personnel flowed superviso

approval procedures in determining argunincodes 16 and 3@ly to Schlabach’

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT - 14
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position. SeeECF No. 22-2 at 5-7 (citing I.R.G. 6751(b)(1)); ECF No. 22-3
16-17. Further, the agent explains whgcording to IRS publications, argum
codes 16 and 30 are broad enoughrtcompass Schlabach’s positiSeeECF No.
22-2 at 5-7; ECF No. 22-3 at 16-17. Schldbmakes bald assertions objectin
these explanations but presents no S$icamt probative evidence to genuin
dispute themSeeECF No. 24 at 1-4, 8-9.

The IRS had a rational basis fonding the position Schlabach took in
2013 tax return fit argument code 16. By fijia tax return claiming zero dollars
taxable income and tax liability, while atteame time reporting substantial incg
from Form W-2, Schlabach submitted a doemtthat common sense dictates cc
not be treated as a proper Form 1040. Axyd;laiming all taxable income had be
“REDEEMED IN LAWFUL MONEY PER 12 U.S.C. 41ab initio,” Schlabacl
submitted a frivolous statementliau of a proper Form 1040.

The IRS also had a rational basis finding the position Schlabach took
his 2013 tax return fit argument code 30. The reasons why appear in the
October 24, 2018 order, ECF No. 14 18-14, and are incorporated her¢
Schlabach is correct that his positionedanot fit several chargeback argum
examples described in IRS publicatioBEF No. 21-1 at 5; ECF No. 24 at 1-2,
9. But Schlabach’s position is an obviouariation of a chargeback argumg

because it rests on his claim that the EthiStates’ obligatioto redeem currenc

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT - 15
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automatically offsets his tax obligationttee United States arwén be charged ba
to produce zero dollars inxable income and tax liability.

Even if the IRS mislabeled the positi8chlabach took in his 2013 tax rety
his conduct nonetheless reflects a desinenfmede tax administtion by engagin
in indefensible tax evasiokee Shotwelll29 U.S. at 597 (describing analog

behavior as “indefensible” and “an improps/asion of the duty of the citizen

DUS

to

pay his share of the taxes necessary ppart the government which is justly due

on his property”). Schlabach claims he “eeintended to impede the collection
determination of any taxnd . . . only attempted to follow the laws of this coul
as written.” ECF No. 21-1 at 6. But Schéaidhr’'s subjective intent is irrelevg

because the standard “is purely anechbye one,” depending entirely on whet

an objective factual or leghhsis supports his positioBradley, 817 F.2d at 1404.

Schlabach’s position is frivolous precisdigcause it lacks any objective basis

or
ntry
nt

ner

5 1N

fact or law. In other words, a reasbt@person would know Schlabach’s position

Is meritless. Schlabachtonduct in asserting a position that a reasonable p
would know is meritless—when evaludtender an objective standard—reflec
desire to impede tax administration diygaging in indefensible tax evasion.
Similarly, Schlabach argues frivolofiing penalties do not apply to hi
because he acted in good faith. ECF No. 1 atéprdECF No. 21-1 at 6; ECF N

24 at 9. Schlabach is incorrect. “If a purieakreturn reflects a position that the |
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has identified as ‘frivolous,’ the taxpayer’s good-faitlidfan the correctness ¢
his position cannot serve as a defetastie [frivolous filing] penalty."Whitaker v
Comm’r, 114 T.C.M. (CCH) 377 (2017) (citingudson v. United Stateg66 F.2¢
1288, 1291 (9th Cir. 1985)).

In his 2013 tax return, Schlabadok a position that the IRS had identif
as frivolous and that reflected a dedio impede tax administratioBee§ 6702(a)

Schlabach’s arguments to the contrary aneritless. Thereforéhe United State

has proven the third element of its claim t8ahlabach is liable for frivolous filing

penalties.
Two additional matters require theo@t's attention. First, Schlaba
originally argued that imposing frivalis filing penalties violates 12 U.S,

§ 95a(2). ECF No. 1 at 6. But this sii#@ no longer exists and otherwise does

apply in this context.In light of such informatin, Schlabach appears to hi

312 U.S.C. 8 95a(2) “is no longer validJhited States v. McLaughlifNo. 3:17-
CR-129 (MPS), 2018 WL 4854624, &4 (D. Conn. Oct. 5, 2018)appeal
docketedNo. 19-308 (2d Cir. Feb. 4, 2019aylor v. United StatedNo. 2:18-CV-

ed

S

()
-y

C.

not

nve

11185, 2018 WL 4304158, at *4 (E.D. MicBept. 10, 2018). “12 U.S.C. § 95

2)

was omitted from the [United States Cod#gctive December 1, 2015, becausé an

identical section exists in 50 U.S.C. § 4305(b)(2) and has since Mdilaughlin
2018 WL 4854624, at *14 (alteration in original) (internal quotation

arks

omitted). “Even before it was omitted, howeuée statute related to the President’s
authority to regulate transactions invalgi foreign parties during times of war.”
Harrington v. SterlingIn re Sterling, 558 B.R. 671, 682 (Bankr. S.D.N.Y. 2016);

accord McLaughlin2018 WL 4854624, at *14 n.13. “It f@othing to do with thi
case."McLaughlin 2018 WL 4854624, at *14 n.13.

ORDER GRANTING DEFENDANTS CONVERTED MOTION FOR
SUMMARY JUDGMENT - 17




10

11

12

13

14

15

16

17

18

19

20

abandoned this argume@ompareECF No. 1 at 6with ECF No. 14 at 9 & n.J
andECF Nos. 21, 21-1 & 24. Likewisthe Court rejects this argument.
Finally, Schlabach argues the IRS wateld due process principles in
course of imposing frivolous filing penalties. ECF No. 1 at 6; ECF No. 24 at ¢
Schlabach utterly fails to demonstrate how the notice and opportunity to bg
he received violated constitutional guarant&=eECF No. 1 at 6; ECF No. 10
7-8; ECF No. 21-2 at 6, 10-12; ECF No. 24 ade® also Jolly v. United Staj(
764 F.2d 642, 645-47 (9th Cir. 1985). Acaagly, the Court rejects this argume

Viewing all evidence and drawindl aeasonable inferences in the man

most favorable to Schlabach, no reasonéime of fact could find in his favor gn

)
,l

he

3. But

heard

at

\U

S

nt.

ner

his refund claim for tax year 2013. On tentrary, a reasonable trier of fact could

only find in favor of the United State$herefore, the Unite®tates has met i
initial burden in support of summary judgnt. By contrast, Schlabach has fa
to point to specific facts establishing angae dispute of material fact for triz
Schlabach has failed to introduce thgngicant probative evidence required
defeat summary judgment.nd, to the extent Schlabach has identified gen
factual disputes, they are not material liseethey do not affect the outcome of
litigation and do not require trial to rdge differing versions of the truth.

In sum, the record establishes thageauine dispute exisés to any materiz

fact and the United Statesentitled to judgmerds a matter of law.
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Accordingly,IT IS HEREBY ORDERED:
1. Defendant’s converted motion for summary judgmeiF No. 9 is
GRANTED.
A.  Schlabach’s 2009, 2010, and 2012 rogiareDISMISSED
WITH OUT PREJUDICE.
B. SUMMARY JUDGMENT in Defendant’s faor is entered o
Schlabach’s 2013 claim.
2. The Clerk’'s Office is directed tcENTER JUDGMENT for
Defendant.
3.  The Court certifies that an appedlthis Order could not be taken
good faith.See28 U.S.C. § 1915(a)(3); FeR. App. P. 24(a)(3)(A).
4.  All pending motions ar®ENIED AS MOOT.
5.  All hearings and other deadlinee&TRICKEN .
6.  The Clerk’s Office is directed tGLOSE this file.
IT IS SO ORDERED. The Clerk’s Office is direetd to enter this Order au
provide copies tpro sePlaintiff and Defendant’s counsel.
DATED this 25th day of March 2019.
SR )

SALVADOR MENLTA, JR.
United States DistriceZudge
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