Miley v. Pyl

10

11

12

13

14

15

16

17

18

18

20

21

M

pets

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Aug 30, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

NICHOLAUS MILEY,
NO: 2:18CV-088-RMP
Plaintiff,
ORDERGRANTING
V. DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT
ANNA PYLYPETS,
Defendant.

BEFORE THE COURT is Defendant Anna Pylypets’s Motion for Summar

Judgment, ECF No. 31. Ms. Pylypets moves for cora@emmary judgment on
all of pro sePlaintiff Nicholaus Miley’s claims. Having reviewed the briefing, the
relevant law, and the record, the Court is fully informed.
BACKGROUND
Nicholaus Miley and Anna Pylypets met on a website called
UkraineDate.com inaly 2013. ECF No. 38 at 6. They eventually got married
on July 12, 2014 in Idaho. ECF No.-3&t 1. According to allegations made by

Mr. Miley, during the time between early 2013 and their marriage in 2014, Ms.
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Pylypets made several statements about her desire to marry Mr. Miley and to ¢
a family with Mr. Miley. ECF No. 1 at 3.

The marriage between Mr. Miley and Ms. Pylypdits not last. The couple
separated on September 23, 2015. ECF Nd. 881. Mr. Miley filed a petition to
annul the marriage in Spokane County Superior Gnatargued thdte married
Ms. Pylypets out of pressure, force, or fraldl. at 2. Additionally, he asked the
SuperiorCourt to award him damages because Ms. Pylypets fraudulently induc
him to marry herto issue a decree to the Department of Homeland Security tha
their marriage was invaljigandto declare aertainimmigration form invald. Id.
at 11. In response, Ms. Pylypets petitioned the court for divorce. ECF {8aat33
5. On the morning of trial for the marriage dissolution proceedixgsMiley
voluntarily dismissed his petition to annul the marriage based on.fla@i No.
336 at 17. The Superior Cougranted Ms. Pylypets’s counterclaim for divarce
ECF N. 337 & 33-8.1

Mr. Miley filed his original complaint in this case on March 9, 2018. ECF
No. 1. In that complaint, he claimed that Ms. Pylypets violated the Iratiagr
and Nationality Act, federal criminal law, Washington criminal law, the Fourtee

Amendment, and Washingt&uperiorCourt rules.ld. The Court dismissed Mr.

1 Mr. Miley has since moved to vacate the Superior Court divorce order, but the

Court is not aware of any order from Spokane County Superior Court on Mr,
Miley’s motion. ECF Nos. 331 & 33-15.
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Miley’s complaint without prejudice because his federal claims failed to state
claims forwhich relief could be granted and Mr. Miley failed to allege that the
amount in controversy exceeded $75,000. ECF No. 5. Mr. Miley filed an
amended complairthat allegedhat Ms. Pylypets is liable for fraud, negligence,
andaviolation of Washington @erior Court rules. ECF No. 6. Ms. Pylypets
moves for summary judgment on all of Mr. Miley’s claimMiSCF No. 31.

LEGAL STANDARD

A court may grant summary judgment where “there is no genuine disputs
to any material fact” of a party’s prima facie case, and the moving party is entit
judgment as a matter of law. Fed. R. Civ. P. 5&@)prd Celotex Corp. v. Catrett
477 U.S317, 32233 (1986). A genuine issue of material fact exists if sufficient
evidence supports the claimed factual dispute, requiring “a jury or judge to resq
the parties’ differing versions of the truth at triall’W. Elec. Serv., Inc. v. Pac.
Elec. @ntractors Ass'n809 F.2d 626, 630 (9th Cir. 1987). A key purpose of
summary judgment “is to isolate and dispose of factually unsupported claims.”
Celotex 477 U.S. at 324.

The moving party bears the burden of showing the absence of a genuine
of material fact, or in the alternative, the moving party may discharge this burdg
showing that there is an absence of evidence to support the nonmoving party’s
facie case Celotex 477 U.S. aB25. The burden then shifts to the nonmoving pa

to set forth specific facts showing a genuine issue for tBak idat 324. The
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nonmoving party “may not rest upon the mere allegations or denials of his plea
but his response, by affidavits or as otherwise provided . . . must set forth speg
facts showing that there is a genuine issue for trild.”at 322 n.Jinternal
guotations omitted).

The Court will not infer evidence that does not exist in the rectes
Lujan v. Nat'l Wildlife Fed'n497 U.S. 871, 8889 (1990) However, the Court
will “view the evidence in the light most favorable” to the nonmoving party.
Newmaker v. City of Fortun®42 F.3d 1108, 1111 (9th Cir. 2016). “The evidend
of the nommovant is to be believed, and all justifiable inferences are to be draw
in his favor? Anderson v. Liberty Lobby, Inel77 U.S. 242, 255 (1986).

DISCUSSION

Subject Matter Jurisdiction

Ms. Pylypets argues that Mr. Mildyas not established subject matter
jurisdiction over his claims because the amount in controversy does not excee(
$75,00. ECF No. 31 at 9.

A federal court has subject matter jurisdiction over an action “where the
matter in controversy exceeds the sum or value of $75,000, exclusive of intere
and costs, and is between . . . citizens of different states.” 28 U.83328 “The

rule governing dismissal for want of jurisdiction in cases brought in the federal

court is that, unless the law gives a different rule, the sum claimed by the plaint

controls if the claim is apparently made in good faitBt” Paul Mercuryndem.
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Co. v. Red Cab Cp303 U.S. 283, 289 (1938]}[l]f, from the face of the
pleadings, it is apparent, to a legal certainty, that the plaintiff cannot recover th
amount claimed or . . . the court is satisfied to a like certainty that the plaintiff
never was entitled to recover that amount . . . the suit will be dismiskkd.”

To determine the amount in controversy, the district court should rely on

pleadings and amglevantsummaryjudgmenttype evidenceValdez v. Allsdte

Ins. Co, 372 F.3d 1115, 1117 (9th Cir. 2004). “Conclusory allegations as to the

amount in controversy are insufficientMatheson v. Progressive Specialty Ins.
Co, 319 F.3d 1089, 10901 (9th Cir. 2003).“[T] he party asserting diversity
jurisdiction bears the burden of prgb&dnd must prove diversity jurisdiction by a
preponderance of the evidendeew v. Moss797 F.2d 747, 749 (9th Cir. 1986)
accord Valdez372 F.3d at 1117.

The Court dismissed Mr. Miley’s first complaint for lack of subjeetter
jurisdiction because hiederal claimdacked legal merit and he failed to allege
that the amount in controversy exceeded $75¢000is state law claimsECF No.
5. In his amended complaint, Mr. Miley chdtre-raise any federal claims, but he
allegedthat the amount in controversy exced&75,000.01on his state law
claims ECF No. 6 at 2. As to each cause of action in the amended complaint,
Miley claims that he suffered economic and fe@menomic damages, but does not
specifythe amount bdamages, other thaayingthat the damages exceed

$75,000.01.1d. at 12-17.
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On January 4, 2019, counsel for Ms. Pylypets served Mr. Miley with a
subpoena for documentation proving that the amount in controversy for this ca
exceeds $75,000. ECF N@&-36. Counsel for Ms. Pylypets claims that Mr.
Miley never responded to this subpoena. ECF No. 34 at 2. In response to Ms
Pylypets’s Motion for Summary Judgment, Mr. Miley stated that the amount in
controversy exceeds $75,000, citing to his amended complaint and an exhibit t
response motion. ECF No. 40 at 5. Some of Mr. Miley’s exhibits incladeus
checks, receipts, and expenses, but even assuming all of these expenses are
recoverable under Mr. Miley’s claims, taleged damagesre well bebw the
$75,0006 threshold that Mr. Miley must meet to establish federal jurisdiction. E(
No. 41at 5 ECF Nos45-10; 4513; 4515, 4530; 4537;see als®8 U.S.C. §
1332.

The Court liberally constrisghe allegations withipro secomplaints, but
the Court will not invent facts to saveeo seplaintiff’'s complaint. Hebbe v.

Pliler, 627 F.3d 338, 342 (9th Cir. 201Q)jan, 497 U.Sat888-89. A
conclusory allegation in Mr. Miley’s amendedmplaintis not enough to prove

that the amount in controvergyr his state law claimexceeds $75,000, and Mr.

2 The totalamount appears to be $2,957f6d all the items included in the
exhibits
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Miley’s evidence falls well short of proving that the Court da®rsity
jurisdiction over his actionMatheson319 F.3d at 109®1.

The Court finds that it lacks subject matter jurisdiction over this action an
dismisses Mr. Miley’s first amended complaint. However, if appellate review
determines that Mr. Miley did establish the amount in controversy, the Court
considers the merits dls. Pylypets’s Motion for Summary Judgment.

Fraud Claims

Mr. Miley makes four fraud claims against Ms. Pylypets, all related to Ms
Pylypets’s intentioato marry Mr. Miley. ECF No. 1 at £25. Ms. Pylypets
moves for summary judgment on the fraud claims becsheselaims thatir.

Miley did not plead the fraud claims with the required particularity. ECF No. 31
6.

“In alleging fraud or mistake, a party must state with particularity the
circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9(b). “To satisfy
Rule 9(b), a pleading must identify ‘the who, what, when, where, and how of th
misconduct charged,’ as well as ‘what is false or misleading about [the purports

fraudulent] statement, andwr it is false.” Caffassos. Gen. Dynamics C4 Sys.,
Inc., 647 F.3d 1047, 1055 (9th Cir. 2011) (quotifigeid v. Lungwitz616 F.3d

993, 998 (9th Cir. 2010)prackets in original) A plaintiff's fraud allegations

at

pdly

must be specific enough to give the defendants notice of their alleged misconduct

so that they can defend against the allegations rather than allege that they hayv,
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done anything wrongKearns v. Ford Motor Co567 F.3d 1120, 1124 (9th Cir.
2009). Fraud claims that fail to identify specific facts about the fraudulent
representations should be dismissed under Rule S@dameh v. Tarsadia Hotel
726 F.3d 1124, 1133 (9th Cir. 2013).

Mr. Miley alleges that Ms. Pylypets discussed marriage with him when th
first met, including “desires and intentions concerning the essentials of marriag
both in law and mutual agreement.” ECF Bat 3. He alleges that Ms. Pylypets
made false representations to Mr. Miley about her religious hedie$sre to start a
family, and the “bona fides” of maage in order to circumvent immigration law.
Id. at 4. He also alleges that she lied about her intentions to enroll in counseling
with Mr. Miley to get Mr. Miley to support her in an interview with an
immigration official. Id. at 5-6. With these allegemisrepresentations, Mr. Miley
claims that Ms. Pylypets committed four separate acts of frialat 13-15.

Except for Mr. Miley’s fourth fraud claim, relating to the issuance of a fals
check to Mr. Miley, Mr. Miley’s complaint does not fully allegeettwho, what,
when, where, and how” of Ms. Pylypets’s alleged misrepresentations. Instead,
makes general allegations about Ms. Pylypets’s alleged false claims to him ab
her desire to marry himnd claims that her behavior constitutes “fraud.” His
general allegations do not give Ms. Pylypets a chance to respond to his first thr
fraud claims.Kearns 567 F.3d at 1124. In response to Ms. Pylypets’s argumern

that Mr. Miley failed to plead fraud with the required specificity, Mr. Miley

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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accused Ms. Rypets of “grasping at straws” and being afraid of submitting this

case to a jury instead of showing that he has pleaded and proved specific frauc
claims against Ms. Pylypets. ECF No. 40 at 4. For these reasons, Mr. Miley’s
three fraud claims are dismissed for failure to specifically allege the fraudulent
conduct committed by Ms. Pylypets.

Assuming, arguendo, thitr. Miley did plead the fraud claims with the
required particularity, the Court examines the merits of Mr. Miley’s fraud claims
Mr. Miley’s first fraud claim is made under Wash. Rev. Code § 26.09.040 and
Idaho Code § 35012 ECF No. 6 at 12. These statutes contieenprocedure for
ajudicial declaration that a marriage is invalid or should be annulled because tt
marriage was obta@d by fraud. Wash. Rev. Code. § 26.09.040; I.C.-§@&1L
Federal courts do not have jurisdictiorigsuea decree of divorce or annulment.
Mclintyre v. Mcintyre771 F.2d 1316, 13+18 (9th Cir. 1985). Therefore, Mr.
Miley’s first fraud claim isdismissed.

Mr. Miley’s second fraud claim is made under Washington and Idaho
common law as to Ms. Pylypets’s efforts to obtain an immigration bdrafither
marriage to Mr. Miley. ECF No. 6 at 13. Mr. Miley claims that he suffered

damages as a result of Ms. Pylypets’s efforts to gain an immigration bddeét.

3 Mr. Miley states that his first claim is supported by I.C. $3&01, but such a
statute does not exist, and the Court construes Mr. Miley’s complaint to make @
claim under I.C. § 3501. ECF No. 6 at 12.
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14. To prove fraud under Washington and Idaho law, Mr. Miley needs to show
that he has been injured by his reliance Ms. Pylypets’s alleged fraudulent
statementsLandstar Inway Inc. v. Samw, 325 P.3d 327, 337 (Wash. Ct. App.
2014);Lindberg v. Roseth6 P.3d 518, 522 (Idaho Ct. App. 2001). Mr. Mile&s
not shown that his injured by Ms. Pylypets’s obtaining of immigratibenefits.
Therefore, the Court dismisses his second fraaidc

Mr. Miley’s third fraud claim is made under Wash. Rev. Code § 9A.60.03
for obtaining a signature by deception or duress. ECF No. 6 at 14. That statut
part of the criminal code for the state of WashingtSee generallyVash. Rev.
Code 88 9A Unless a Washington criminal statute expressly provides a civil rig
of action, a plaintiff cannot enforce a criminal statute for civil damagesner v.
U.S. Bank of Wash97 Wash. App. 1047, 1047 (Wash. Ct. App. 1996 also
Wash. Rev. Code § 9A.82.100 (a statute providing a private right of &ation
certain criminal statugg among which section 9A.60.030 is not included
Because section 9A.60.030 does not provide for a private cause of action, Mr.
Miley cannot enforce it against Ms. Pylypets for civil damages. Therefore, the
Court dismisses Mr. Miley’s third fraud claim

Mr. Miley’s fourth fraud claimalsorelies ona Washington criminal statute:
Wash. Rev. Code 8 9A.56.060. ECF No. 6 at 15. Like the statute citedhirdhis
fraud claim, the statute here does not provide a private cause of ddti@ee

alsoWash. Rev. Code 8 9A.82.100 (not listing section 9A.56.060 as a criminal

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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statute that provides a private cause of action). Therefore, the Court dismisses

Miley’s fourth fraud clainfor failing to state a claim on which relief can be

granted
Negligence

Mr. Miley argues that Ms. Pylypeis liable for negligence because she
failed to rectify her issuance of an improper check. ECF No. 6 dté&lso

claims that Ms. Pylypets was negligent in connection with the filing of tax returr
Id. at 16.

In an action for negligence, a plaintiff must prove four elements: (1) the
existence of a duty; (2) a breach of that duty; (3) a resulting injury; and (4)
causation.Ranger Ins. Co. v. Pierce CtyL92 P.3d 886, 889 (Wash. 2008). The
existence of a defendant’s legal duty is a question of MeKown v. Simon Prop.
Grp., Inc, 344 P.3d 661, 664 (Wash. 2015). “A duty may be predicated on viol
of either a statute or common law principles of negligenédtiadeff v. Meridian on
Bainbridge Island, LLC220 P.3d 1214, 1222 (Wash. 2009).

Although Mr. Miley did not allege his theory expressly, the Court construs
Mr. Miley’s negligence claim aseingbased onthe samecriminal statute on
which Mr. Miley tried to rest his fraud clairasing the statutasthe duty for Mr.
Miley’s negligence action. For a criminal statute to create a negligence duty, th
must be a “clear manifestation of legislative intent to impose civil liability for [a]

violation of [the] statute.”Hostetler v. Ward704 P.2d 1193, 1200\ash. Ct.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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App. 1985). Absent a clear manifestation, the court can adopt the statutory
requirements as a standard of care in a negligence action if the purpose of the
statute is to “(1) protect a class of persons which includes the one whose intere
invaded; (2) to protect the particular interest which is invaded; (3) to protect tha
interest against the kind of harm which has resulted; and (4) to protect that inte
against the particular hazard from which the harm resulés.’'However, if the
staute does not give an express civil cause of action, the court is under no
obligation to adopt the statute’s prohibitions as defining a person’s standard of
conduct. Restatement (Second) of Torts § 286 comment d.

There is no clear manifestation that Washington legislature intended
section 9A.56.060 to serve as a duty of car@ negligence action. Mr. Miley has
not cited to, nor has the Couliscoveredany Washington case that uses section
9A.56.060 as a standard of care in a negligence actiotihodYa clear
manifestation of the legislature’s intent to apply section 9A.56.060 in civil causg
of action or a previous case in which a Washington court used the statute as th
standard of care in a negligence case, the Court will not use the ssahuebasis
for a negligence dutyTherefore Mr. Miley’s first negligence claim is dismissed
for failing to identify a duty that Ms. Pylypetdlegedlybreached.

Mr. Miley’s second negligence claim is based on Ms. Pylypets’s failure to
participate in the filing of tax information in 2014 and 2015 with Mr. Miley. ECH

No. 6 at 16. Mr. Miley argues that Ms. Pylypets “willfully failed to conduct her

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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duty” regarding the tax filingsld. Again, Mr. Miley does not provide the Court
with a duty that Ms. Pylyets breached based eithercommon law oa statute.
Therefore, the Court dismisses Mr. Miley’s second negligence claim.
I ntentional Negligent Violation of Public Policy

Mr. Miley’s sixth cause of action is one for “Intentional Negligent Violatior
of Public Policy and Washington State Superior Court Rules (i.e. Abuse of
Process).” ECF No. 6 at 15. The tort of “intentional negligent violation of publi

policy” does not exist in the state of Washington. When asked for the basis of

C

this

claim in a deposition, Mr. Miley stated that he would supplement the record when

he figured out the basis for the claim under Federal Rule of Civil Procedure
30(e)(1). ECF No. 330 at 24-25. Later,Mr. Miley stated that Ms. Pylypets
violated state discovery rules in their divorce proceedidgat 25-26. This Court
has no authority to enforce state discovery rules. In his response to Ms. Pylyp
Motion for Summary Judgment, Mr. Miidailed to provide the basis of the sixth
claim of his complaint, and instead accuses counsel for Ms. Pylypets of violatin
Rule 30. ECF No. 40 at8. Because Mr. Miley fails to provide the basis for his
sixth claim beyond the alleged violation of staburt discovery rules, the Court
dismisses Mr. Miley’s sixth claim.

Although the Court has found that it does not have jurisdiction and that
dismissal without prejudice with leave to amend may proMdéeMiley with an

opportunity toestablish federalaurt jurisdiction the Court alsthas examined the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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merits of each of Mr. Miley’s claims and found that none of the claims has merit.
Therefore, amendment would be futil8ee Carrico v. City and Cty. of S.B56
F.3d 1002, 1008 (9th Cir. 2011)

Accordingly,IT ISHEREBY ORDERED:

1. Defendant’s Motion for Summary JudgmeBCF No. 31, is
GRANTED.

2. Plaintiff's First Amended ComplainECF No. 6, isDISMISSED
with preudice.

3. Judgment shall be entered in favor of Defendant.

IT 1SSO ORDERED. The District Court Clerk is directed to enter this
Order, provide copies tdr. Miley andcounsel andclose this case.

DATED August 30, 2019

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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