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tels Franchising Inc v. Century-Omaha Land LLC et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RED LION HOTELS
FRANCHISING, INC., NO: 2:18CV-0131:TOR

Plaintiff, ORDER GRANTINGDEFAULT
JUDGMENTIN PART
V.

CENTURY-OMAHA LAND, LLC,,
and EDWIN W. LESLIE,

Defendants.

Doc. 30

BEFORE THE COURT is Plaintiff Red Lion Hotels Franchising, .
Motion for Default Judgment (ECF No. 28yainst Defendant Centu@maha
Land, LLC. After reviewing the Motion, the Court gave Plaintiff notice that
additional information was needed before the Court could fulfill the request.
Plaintiff has since submitted additiortsclarationsupporting the amount
requestedECF Nos. 26; 27; 28; 29). Defendant CentOipaha Land, LLC, has

not appeared before the Court and has not filed an opposition to the Motion.
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The Court has reviewed the record and files heagid,is fully informed.For
the reasons discussed below, the Motion for Default Judgment (ECF No. 20) i
granted in part.

DISCUSSION
Obtaining a default judgment under Federal Rule of Civil Procedure 55(b

a twostep process. A party must first file a motion for entry o&dkef obtain a
Clerk's Order of Default, and then file a separate motion for default judgrSeset.
Local Rule 55.1. Federal Rule of Civil Procedure 55(b) provides that a plaintiff
entitled to default judgment by the clerk where the “claim is for acarain or a
sum that can be made certain by computation” or by the Court in all other case
When a party applies for default judgment with @wurt, the Court “magonduct
hearings or make referralpreserving any federal statutory right to a jurglts
when, to enter or effectuate judgment, it needéApconduct an accountingB)
determine the amount of damaggs) establishthetruth of any allegation by

evidence; o(D) investigate any other matter.” Fed. R. Civ. P. 55 (emphasis

removed).
“Rule 55 gives the court considerable leeway as to what it may require a
prerequisite to the entry of a default judgmeniéleVideo Sys., Inc. v. Heidenthal

826 F.2d 915, 917 (9th Cir. 1987) (citing Fed. R. Civ. P. 55(b)(2)). “The genera

rule of law is that upon default the factual allegations of the complaint, except
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those relating to the amouoit damages, will be taken as trudd. at 91718
(citation omitted). The decision whether tenter default judgment is within the
Court s discretion.Eitel v. McCool 782 F.2d 1470, 1471 (9th Cir. 1986When
entry of judgment is sought against a party who has failed to plead or otherwisg
defend, a district court has an affirmative duty to look into its jurisdiction over b
the subject matter and the partietn’re Tuli, 172 F.3d 707, 712 (9th Cir. 1999)
(citation omitted).

Here, the Court has subject matter jurisdiction both because a federal iss
involved and there is complete diversity because the parties are domiciled in
different states and the matter exceeds $75,000. 28 U.S.C. 88§ 1331Tha32.
Court has personalrisdiction over Centur®maha and venue is propettine
Eastern District of Washingtdrecause, pursuant to the underlying agreements,
parties submitted to the exclusive jurisdiction of the federal or state courts loca
in Spokane, WashingtorseeECF No. 20 at 9; 22 at 17. Finally, the Clerks
Order of Default was entered June 13, 2038eECF No. 12. Plaintiff has thus
completed the first step in seeking a default judgment.

Plaintiff nowrequests the Court award damages and attorneptesuant
to the underlyingranchise and financing agreements. ECF No. 20 at ZThS.
details of the Agreements and subsequent breach are adequately summarized

Plaintiff in its Motion. SeeECF No. 20 at Z.
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l. Damages
Plaintiff requests the follwing amounts based on the underlying
agreements:
Franchise License Agreement: Fees and Interest:  $470,343.32!
Liquidated Damages:$1,825,000.00
PIP Financing Agreement: Principal and Interest$874,310.292
Financing Agreement: Principal and Interest$302,465.82°
Key Money Promissory Note:  Principal and Interest$152,337.00%
TOTAL: $3,624,456.43
ECF Nos. 20 at 2; 26 at(Blarifying amount for Key Money Promissory Nate)

In support of the claim for liquidated damages, Plaintiff explains that the
Franchise License Agreement provided that, upon termination, Cedmapha
was obligated to pay as liquidated damages a tetimmfee determined by

multiplying the number of rooms in the hotel by $5,000. ECF No. 20 at 16. Th

1 SeeECF No. 2216 at 2.
2 SeeECF No. 2217 at 3.

3 SeeECF No. 2217 at 4.

4 SeeECF No. 261 at 6. Plaintiff originally requested $150,802.69, ECF Na.

20 at 2, but Plaintiff has since clarified the amount was based on a miscalculat

ECF No. 26 at 2.
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Franchise License Agreement provided for 365 guest rooms, which amounts td
$1,825,000.00 when multiplied by the per room liquidated damages. Plaintiff i

entitled to judgment for these damag8ee46 Am.Jur.2d Judgments 8 3(t3s a

general proposition, in the context of a default judgment, unliquidated damages

normally are not awarded without an evidentiary hearing; that rule, however, is
subject to an exception where the amount claimed is a liquidated sum or one
capable of mathematical calculation.”).

In support of the claim for the ndiguidated damages, Plaintiff submitted
two declaration$rom Angie McPetrie, Vice President, Business Development al
Retention at Red Lion Hotels which included a breakdown of the amount owed
the Franchise Licensing Agreement, the PIP Financing Agreement, the Financ
Agreementand the Key Money Promissory Not8eeECF Nos. 2216; 2217; 26.
Theinformation provided in these documents is sufficient to estabBlahtiff is
entitled toa Default Judgment in the amount$§,624,456.43.

. Attorney Fees

In Washington a “trial court may award attorriegswhen authorizedtby
contract, statute, or @cognized ground in equity. Berryman v. Metcalfl77
Wash. App. 644, 656 (2013) (quoti@gpsmo. Engy Grp., Inc. v. Ondeo
Degremont, Inc.159 Wash.2d 292, 296 (2006)). However, an award of fees

“must comply with the ethical rules for attorneys, including the general rule tha
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lawyer shall not charge an unreasonable fég.’at 660 (citing Wash. RPC 1.5).
“The burden of demonstrating thateeis reasonablés upon the fee applicant.”
Id. at657. “An appellate court will uphold an attornéseaward unless it finds the
trial court manifestly abused itscretion.” Id. at 65657. “Discretion is abused
when the trial court exercises it on untenable grounds or for unteeallens

Id. at657.

“A determinatiorof reasonable attorney fees begins with a calculation of t
‘lodestar, which is the number of hoursasonablyxpended on the litigation
multiplied by areasonabl@ourly rate Id. “In principle, [the lodestar] is
grounded specificallin the market value of the property in questiethe lawyers
services.” Scott Fetzer Co. v. Week2 Wash. 2d 14150 (1993) (quotingdan
B. Dobbs Awarding Attorney Fees Against Adversaries: Introducing the Problel
1986 Dukel.J. 435, 467 (1986)).

“The ‘lodestar is only the starting point, and tfeethus calculated is not
necessarily areasonableee.” Berryman 177 Wash. App. at 660'Although the
foundation of the award is built upon objective criteria, adjustmernk®taward
are permitted to account for a number of subjective fddtorScott Fetzer Co.

122 Wash. 2d at 150. “The burden of justifying any deviation from the lodestar

rests on the party proposing itBerryman 177 Wash. App. at 666‘Adjustments

to the lodestar are considered under two broad categories: the contingent natu
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success and the quality of work perforniettl. Other factors includéhe
difficulty of the questions involved, the skill required, the amount involved, the
benefit resulting to the client, and the character of the employnSeait Fetzer

Co,, 122 Wash. 2at 150.

Plaintiff requests attorney fees in the amount of $57,591.50 and $1,536.4

costs ECF No. 20 at 18 Theunderlying agreements provide for attey fees and
costsincurred in enforcing Plaintifé rights, so Plaintiff is entitled t@asonable
fees and cosisSeeECF Nos. 221 at 10 (Franchise License Agreement 8§ 7(Q));
22-4 at 9 (PIP Security Agreement § 16(&-9 at 23 (Hotel Improvement
Financing Agreement Promissory Note §2B-12 at 23 (Financing Agreement
Promissory Note § 3). As such, the Court must determine the amount of
reasonable attorney fees.
In support of the amount requested, Plaimtifluded a billing stataent and
put forward a limited argument about the reasonableness of the fees
The total fees and expenses Red Lion requests are reasonable. First, Rq
Lion has ensured that it is only seeks fees involved with in its efforts to
recover from Centur®maha. Attorney fees and costs associated with Reg
Lion’s claims against Leslie were excluded from Red lsdee
calculations. Second, Red Lisnattorney rates are reasonaliiee Getty
Images (US), Inc. v. Virtual Clinic014 WL 1744522, at *3 (W.D. Wash

Apr. 29, 2014). Third, the hours that Red L®attorneys spent pursuing
this litigation are reasonable, especially in light of$8%622,922.12 it seeks

6in

D
o

to recover through this motion. The Court should therefore award Red Lion

$57,491.50 in attornefges and $1,536.46 in costs pursuant to the parties
contracts.
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ECF No. 20 at 20 (emphasis in original). After prompting from the CeeeE CF
No. 25, Plaintiffs counsel submitted affidavits detailing the experience of the
attorneys, ECF Nos. 27; 289, alongwith a reasonable attorneyfee matrix, ECF
No. 291; 292, and supplemental explanationstfugtime billed ECF No. 293.

The Court will address the reasonable hourly rate before addressing the
hours reasonably expendg@enthe number ohours reasonably expended will
depend on the reasonable hourly re@eeBowers v. Transamerica Title Ins. Co.
100 Wash. 2d 581, 600 (19837The attorneys efficiency, his ability to produce
results in the minimum time, is a factwhich will be reflected by theeasonable
hourlyrate. It is therefore unnecessary to consider the att@eéjiciency in
determininghe number ohoursreasonablgxpended on the case.”).

A. Reasonable Hourly Rate

“[T] he attornels reasonabl@ourly rdae encompasses the attorigey
efficiency, or‘ability to produce results in the minimum tinie Berryman 177
Wash. App. at 656g(otingBowers, 100 Wash2d at 600). “The reasonable
hourly rate should be computed for each attorney, andagtieheys hourly rate
may well vary with each type of work involved in the litigatiorBbwers 100
Wash. 2d at 597. “The presumptive reasonable hourly rate for an attorney is th
ratethe attorney chargesBroyles v. Thurston Ctyl47 Wash. App. 402146

(2008). However,if the court finds théourly rateis ‘too high or excessive, the
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court may reduce the hourly chargdbeing Co. v. Sierracin Corpl08 Wash. 2d
38, 65 (1987)

The rate commonly charged locally is “just one factor in determining the
reasonableness of the feeCrest Inc. v. Costco Wholesale Cqorp28 Wash. App.
760, 774 (2005). The geographic area for purposes of determining a reasonak
hourly rate is the immediate local unless the party seeking fees demonstrates
would be difficult to find law firms in that local with the capability and capacity t
handle the case presenteskee Broylesl47 Wash. Appat 447.

Other factors include: the time and lalbequired, the novelty and difficulty

of the questions involved, the skill requisite to perform the legal service

properly and the terms of the fee agreement between the lawyer and the
client. Additional factors include the amount involved in the mattdrthe

results obtained, the nature and length of the professional relationship with

the client, and the experience, reputation, and ability of the lawyers
performing the service.

Crest Inc., 128 Wash. Apat 776, n.1{citing Wash. RPC 1.5(a)). Also relevant
are the “time limitations imposed on the litigation, the amount of the potential
recovery, the attornéy reputation, and the undesirability of the cadgotvers
100 Wash. 2d at 597.

Plaintiff’s counseseeks (1) $625 per hour for Mr. LeMaster (Partne(R)
$585 per hour for Mr. McCullough (Partnei(3) $370 per hour for Mr. Jordan
(Associate); an@4) $265 per hour for MsHonour(Paralagel).Plaintiff

acknowledges, however, that based on the justification submitted (USAO
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Attorney s Feas Matrix and the Locality Based Comparability Payments, ECF N¢
29-1, 292), the reasonable hourly rates in Spokane would be approximately $5
$430, $300, and $145 per hour respectively. ECF No. 29 at 4. Thus, based o
information submitted by Plaintiff, the Court finds a reasonable hourly rgtb) is
$500 for Mathew LeMaster with 21 years of experien@3 $430 for Hugh
McCullough with 14 years of experieng8) $300.00 for Jordan Clark with three
years of experience, aifdl) $145.00 for Julie Honour.These figures are a result of
the Courtusingthe reasonable attorney fee matrix for Spokese= ECF Ncs. 29
at 4; 291; 292. The Courtdeclines to shift treehourly ratesupward because
there is no showing that qualified attorneys in the Spokane market were
unavailable nor were the issues presented particularly complex.

B. Hours Reasonably Expended

“The trial court mustieterminehe number ohoursreasonablgxpended in
the litigation.” Bowers 100 Wash. 2dt597.

To this end, the attorneys must providasonablelocumentation of the

work performed. This documentation need not be exhaustive or in minut

detail, but must inform the court, in addition to the numbéronfrsworked,

of the type of work performed and the category of attorney who performe

the work (.e.,senior partner, associate, etc.). The court must limit the

lodestar tdhoursreasonablgxpended, and should therefore discdwumnirs

spenton unsuccessful claims, duplicated effort, or otherwise unproductive
time.
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Id. “Duplicated effort includes overstaffingBerryman 177 Wash. App. at 662
(finding matter did not require two attorneys reviewing the same mateal).
trial court may reduce the fee because it believes the numbeursbilled are
excessive or unnecessary[Boeing Ca.108 Wash. 2dt65. ‘“In fact . . . the trial
court should not determine a reasonable attorney fee merely by reference to th
number ofhourswhich the law firm representing the prevailing party billdd.
Other factors for determining a reasonable amount of hours expended are the
hourly rate, the reasonable amount of time required to present the case, and th
type of claims involved, and the complexity or novelty of the issides.
Berryman 177 Wash. Ap. at 662 (“While it is certainly helpful to have two
attorneys in court, the defendant is not required to pay for a Cadillac approach
Chevrolet case.”), 663 (billing more than 80 hours related to excluding testimor
was excessive singewas not a novel issue). For example, “[tiagea firm can
charge for complicated, specialized advice (tax planning etc.) has little bearing
thereasonableatefor an antitrust or trade secrets casBdeing Co,. 108 Wash.
2d at65. “It is also appropriate tdiscount for unproductive time.Berryman
177 Wash. App. at 663 (hours spent were not recoverable where the matter pU
was ‘so unlikely to contribute to success in the case at hand.”).

Here, Plaintiff has submitted a billing statement frontasnsel. The work

performed can be segregated ir{i) general work, including preuit discussions
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regarding Omaha default and litigation strategy, work related to preserving lien
(obtaining UCC lien searches and drafting financing statements)geand d
identification of the hotebs and(2) work reasonably performed in drafting (a) the
Complaint (ECF No. 1), (b) the Stipulated Motion Extending Time to Respond
(ECF No. 5), (c) the Motion for Entry of Default (ECF No. 10), (d) the Stipulateq
Motion Staying Case (ECF No. 16), (e) the Joint Status Report (ECF No. 17), &
(f) the Motion for Default Judgment (ECF No. 20), and corresponding attachme
According to the Cours calculation, Plaintifs counsel bille@.3 hours for
McMaster,30.6 hours for McCulloughl133.4 hours for Clark, an8.4 hours for
Honour. The Court finds that most of the time billed is justified by the billing
statement. However, the Court finds that some of the time billeddterial

produced in litigatiors excesive in lightof the nature of the woflkand the hourly

° The underlying contracts provided for reasonable “legal fees andooistsr
and expenses incurred in collecting or enforcing this Promissory Note and/or
protecting or enforcing Red Litsrights under this Promissory NoteSeeECF

No. 229 at 23. As such, the general work performed in enforcing Red &ion
rights, which includes lien preservation services, is recoverable.

6 None of the documents filed with the Court involve complex or novel issu

but a relatively large amount of hours were billed for the preparation of such. T
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rate chargedThe Court finds the reasonable amount of time for work performeq
Is: 2.3 hours for McMaster30.6 hours for McCullough90 hours for Clark, and
5.4 hours for Honour.

C. Deviation from L odestar

“The burden of justifying any deviation from the lodestar rests on the part

proposing it.” Berryman 177 Wash. App. at 6661 n Washington, adjustments to

Complaint is 13 pages long (excluding thignature page) and includes a relativel
detailed, yet straightforward account of the underlying agreements and subseq
defaults, ECF No. 1 at§, followed by mostly boilerplate language, ECF No. 1 a
9-12. The Stipulated Motions (ECF Nos. 5; 1iiglahe Moion for Entry of

Default (ECF No. 10) are basic, typage motions. The Joint Status Report (ECH
No. 17) is six pages long, exclusive of the signature and certificate of service
pages, and simply includes general information about the suihanmbsition of
the Parties. The Motion for Default Judgment (ECF No. 20) is 22 pages, but th
substance includes a straightforward recital of the underlying facts (mostly dray
from the existing Complaint) and simple application of contract law an@he |
governing the entry of default judgment. Notably, a substantial amount of time
was billed for reviewing financing documents and drafting the default judgment

but it is unclear why such an investment of time was neceandryeasonable
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the lodestar product are reserved‘fare’ occasions Id. at665 (citations
omitted). Indeed, there is a “presumption thia¢ lodestarepresents

areasonabléee!” Id. at 66566 (quotingChuong Van Pham v. City of Seattle

159 Wash.2d 527 42 (2007)) “Adjustments to the lodestar are considered unde

two broad categories: the contingent nature of success and the quality of work
performed.” Berryman 177 Wash. App. at 66@itation omitted) “The court may
consider the factors listed in the Rules of Professional Conduct (RPC) 1.5(a),
although these factors are in large part subsumed oheteeminatiorof a
reasonabléeeunder the lodestar methott. (citation omitted).

Plaintiff does not arguf®r a deviation from the lodestar, although Plaintiff

does reference factors that would weigh in favor of a deviat@eECF No. 20 at

19-20. In any event, the Court finds that deviation from the lodestar is not proper.

Here, while tle case involved atlgesum of moneywnd the matter wadightly
complexbecause it involved securing security interests, the efforts were not
opposedand theeffort andskill required is accounted for in the hourly rate

D. Entry of Judgment on Fewer than All Claims

Rule 54p) allows courts to “direct entry of a final judgment as to one or
more, but fewer than all, claims or parties only if the court expressly determine

” [1]

that there is no just reason for delay.” “[I]n deciding whether there are no just

reasons to delay the gl of individual final judgments [. . .], a district court mus
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take into account judicial administrative interests as well as the equities involvg
Consideration of the former is necessary to assure that application of the Rule
effectively‘preserveshe historic federal policy against piecemeal appéals.
CurtissWright Corp. v. Gen. Elec. Ca446 U.S. 1, 8 (1980) (citation omitted).
The district court evaluates “such factors as the interrelationship of the claims 4
to prevent piecemeal appeals in cases which should be reviewed only as singlg
units.” Id. at 10. “[O]nce such juridical concerns have been met, the discretion
judgment of the district court should be given substantial deference, for that col
Is ‘the one most likely to be familiar with the case and with any justifiable reasg
for delay.” Id. (citation omitted).

Rule 54(b) has a proper place. The Rule was adopted “specifically to avq
the possible injustice of delaying judgment on a distinctly separate claim pendi
adjudication of the entire case. ... The Rule thus aimed to augment, not dimir
appeal opportunity.”Jewel v. Ndt Sec. Agency810 F.3d 82, 628 (9th Cir. 2015)
(internal brackets omitted, citir@elboim v. Bank of Am. Card 35 S.Ct. 897,
90203 (2015)). The Ninth Circuit first asks “whether the certified order is
sufficiently divisible from the other claims such that the “case would [no
inevitably come back to this court on the same set of fatds (citation omitted).
The equitable analysis ordinarily “is left to the sound judicial discretion of the

district court to determine tHappropriate timewhen each final decision in a
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multiple claims action is ready for appeald. (citation omitted). Finally, the
appeal must meet the “no just reason for delay” prong of Rule 5K{lat 630.
An appeal should not be certified if interlocutory review is more likely to cause
additioral delay than it is to ameliorate delay problems.

Here, the Court has stayed the case only concerning Defendant Leslie,
pending arbitration. ECF No. 19. There is no just reason to delay the default

judgment pending resolution of the arbitration pronthefcase. Accordingly, the

Court will enter default judgment pursuant to Fed. R. Civ. P. 54(b). The case i$

subject to reopening in accordance with the Ceuirder at ECF No. 19.

[ll.  Conclusion

Plaintiff has demonstrated it is entitleddontract damageda the amount of
$3,624,456.43, costs in the amount 8i,536.46, and attorney fees in the amount
of $45,091.00, for a total 0f$3,671,083.89.
ACCORDINGLY, IT ISHEREBY ORDERED:

Plaintiff Red Lioris Motion for Default Judgment (ECF No. 20) is

GRANTED IN PART. Plaintiff is entitled to default judgment in thmount of

$3,671,083.89.

7 (2.3x $500) + B0.6x $430) + (00X $300) + 6.4x $145) = $45,091.00.

ORDER GRANTINGDEFAULT JUDGMENTIN PART ~16

\"4




1C

11

12

13

14

15

16

17

18

18

20

In all other respects, the case rem&na Y ED andis subject to reopening
in accordance with the ColstOrder aECF No. 19, pending completion of
arbitration.

The District Court Executives directed to enter this Ordemter judgment
for Red LionHotels Franchising, Inc. against Cent@ynaha Land, LLC with
the applicable statutory interest rat@suant to 28 L$.C. § 196, andfurnish
copies to the parties

DATED February 19, 2019

THOMAS O. RICE
ChiefUnited States District Judge

ORDER GRANTINGDEFAULT JUDGMENTIN PART ~17




