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Jommissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Aug 30, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DARIN DUANE M.,
Plaintiff, No. 2:18CV-00180RHW
V. ORDER GRANTING
DEFENDANT’'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
Defendant.

Before the Court are the parties’ crasetions for summarjudgment ECF
Nos.12,13. Plaintiff brings his action seeking judicial review pursuant to 42
U.S.C. § 405(g) of the CommissioredrSocial Securitys final decision, which
deniedhis application for Disability Insurance Benefits under Title 1l of Buzial
Security Act42 U.S.C § 401434, andhis application for Supplemental Security
Income under Title XVDbf the Act 42 U.S.C8138%1383F.See Administrative
Record (AR) atl, 16, 27. After reviewing the administrative record and briefs file(

by the parties, the Court is now fully informed. For the reasons set forth below,

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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CourtGRANTS Defendant’sMotion for Summary JudgmeandDENIES
Plaintiff’'s Motion for Summary Judgment
l. Jurisdiction

Plaintiff filed his applicatiors for Disability Insurance Benefitand
Supplemental Security Income 8eptember 1532015 See AR 16, 228-239, 241-
255 His initial alleged onset dat# disability was Januaryl, 2009, which he later
amended to March 1, 201AR 16,47,228. Plaintiff's applicatiors wereinitially
denied onJanuary 212016, see AR 141-149, and on reconsideration dfarch 15
2016. See AR 153-164. Plaintiff then filed a request for a hearingarch 27
2016. AR 165-66.

A hearing withAdministrative Law Judge (“ALJ"Mark Kim occurred on
May 2, 2017. AR 16, 44, 46. OnJuly 18, 20%, the ALJ issued a decision
concluding that Plaintiff was not disabled as defined in the Act and was therefo
ineligible for disability benefit®r supplemental security incom&R 13-27. On
April 9, 2018, the Appeals Councdenied Plaintiff'srequest for reviepAR 1-7,
thusmaking the ALJ’s ruling the final decision of the Commissiorgee 20
C.F.R. §404.981

OnJune 72018, Plaintiff timely filed the present action challenging the
denial of benefits. ECF N@&. Accordingly,Plaintiff's claims are properly before

this Court pursuant to 42 U.S.C. 8§ 405(Q).

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~2
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Il. Five-Step Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impaiment which can be expected to result in death or which has lasted
can be expected to last for a continuous perfotbbless than twelve monthgi2
U.S.C. 83423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments sosevee that the claimant
Is not only unable to dbis or his previous work, but cannot, considering
claimants age, education, and work experience, engageyirohersubstantial
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determiningwvhethera claimant is disabled within the meaning of the R6t.
C.F.R. 88 404.1520(a)(4316.920(a)(4)Lounsburry v. Barnhart, 468 F3d 1111,
1114 (9th Cir. 2006).

Step one inquires whatrthe claimant is presently engagedsnbstantial
gainful activity.”20 C.F.R 88 404.1520(h¥16.920(b) Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.ER. 88 404.1572416.972If the claimant iengaged in substantial
activity, heor sheis not entitled to disabilithenefits.20 C.F.R. 8§ 404.1571

416.920(b). If not, the ALJ proceeds to step two.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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Step two asks/hetherthe claimant has a severe impairment, or combinatiq
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activitie20 C.F.R 88 404.1520(¢¥416.920(c)A severe
Impairment is one that has lasted or is expected to last for at least twelve mont
and must be proveny objective medical evidenc20 C.F.R. 88 404.15089,
416.908009. If the claimant doasot have a severe impairment, or combination of
impairments, the disability claim is denied andfumdherevaluative stepsra
required. Otemwise, the evaluation proceeds to the third step.

Step three involves a determination of wiggbneof the clamant’'s severe
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudistantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listing$fthe impairment meets or
eqguals one of the listed impairments, the claimaperise disabed and qualifies
for benefitsld. If the claimant is noper se disabled, the evaluation proceeds to th
fourth step.

Step four examines whedrthe claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.885HD(e)(f),
416.920(e)f). If the claimant can still perform past relevant work, the claimant i

not entitled to disabilitypenefits and thaquiry endsld.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~4
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Step five shifts the burden to the Commissioner to prove that the claimar

able to perform dterwork in the national economy, taking into account the
claimant’s age, education, and work experiefee20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960{0)meet his
burden, the Commissioner must establish that (1) the claimant is capable of
performing oherwork; and (2) such work exists in “significamimberdsn the
national economy.20 C.F.R. 8 404.1560(c)(2); 416.960(c)(Beltran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district courts review of a final decision of the Commissionegaserned
by 42 U.S.C. 8§ 405(gX-he scope of review under § 405(9g) is limited, and the
Commissionéss decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal erkitl"v. Astrue, 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g))n reviewing a denial of benefits, a

district court may not substitute its judgment for that of the Matney v.

Sullivan, 981 F2d 1016, 1019 (9th Cir. 1992)hen the ALJ presents a reasonabl

interpretation that is supported by the evidence, it is not the role of the courts t¢

seconeguess itRollinsv. Massanari, 261 F.3d 853, 85{@th Cir. 2001)Even if

the evidence in the recorsl susceptible to more than one rational interpretaiion,

inferences reasonably drawn from the record supperfALJ sdecision then the

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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courtmust upholdhat decisionMolina v. Astrue, 674 F.3d 1104, 1111 (9th Cir.
2012);see also Thomasv. Barnhart, 278 F.3d 947, 9589 (9th Cir. 2002).
IV. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarizeldere. Plaintiff was48 years oldontheamended
allegeddateof onset which the regulations define as a youngerson AR 89; see
20 C.F.R8404.156%c). He graduated from high schoahdcancommunicate in
English AR 25, 49, 303, 30%laintiff haspast relevant work as a night auditor,
hotel clerk, fishcleaner, pie baker, cashier, and landscaper. AR 25, 292, 306.

V. The ALJ’s Findings

The ALJdetermined tha®laintiff wasnot under a disability within the
meaning of the Acat any timgrom March 1, 2015 (theamendedlleged onset
date)throughJuly 18 2017 (the datehe ALJ issuedhisdecisior). AR 26-27.

At step one the ALJ found thaPlaintiff had not engaged in substantial
gainful activity since thamendedlleged onset date (citing 20 C.F§404.1571
et seq.). AR 17.

At steptwo, the ALJ foundPlaintiff had the following severe impairments:
major depressive disorder, generalized anxiety disorder, personality disodler,
degenerative disc disease of the lumbar sfuitieg 20 C.F.R. 8§ 40.1520(c)). AR

17.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~6
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At step three the ALJ found thaPlaintiff did not have an impairment or
combination of impairments that met or medically egd#ie severity of one of
the listed impairments in 20 C.F.8404, Subpt. P, Amndix1. AR 19.

At step four, the ALJ foundhat Plaintiffhad the residual functional

capacity to perforniight work, including the abilities to occasionally stpop

occasionally climb ramps and stairs, and occasionally interact with the public and

co-workers AR 20. However, the ALfbundthat Plaintiff's work needed to be
limited to simple, routine tasks that did not involve faated or production line
type work.AR 20. The ALJalsofound that he could not climb ladders or
scaffolds, or be exposed to unprotected heighis20. Giventhese physical and
mental limitations, the ALJ concluded that Plaintiff was unable to perform any
relevant work AR 25.

At stepfive, the ALJ foundthatin light of Plaintiff's age, education, work
experience, and residual functional capaditgrewerejobs that exisgdin
significant numbers in the national economy tiatouldperform. AR25. These
included ahouse cleanercafeteria attendananda price markerAR 26.

VI. Issues for Review

Plaintiff argues that the Commissioner’s decision is not free of legal error

and not supported byibstantial evidenc&CF No. 12 at 2. Specifically,he

argues the ALJX1) improperly discredéd his subjectivgpaincomplaint

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~7
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testimony (2) improperlyweighed the medicalpinion evidencegand (3) did not

include all his mental limitations in the hypothetical to the vocational exgert
VII. Discussion

A. The ALJ did not Improperly Reject Plaintiff's Subjective Complaints

Plaintiff argues the ALJ erred layscounting the credibility dfistestimony
regardinghis subjective symptoms. ECF Na2 &t 12-13.Specifically,heargues
thatthe ALJ erred by discounting his testimony in part on the bases tepehds
every day playing video games at the Iddahbry and also that hkead notsought
medical treatment since May 2014. at 12.

An ALJ engages in a twstep analysis to determine wheta claimant’s
testimony regarding subjective symptoms is credilideimasetti v. Astrue, 533
F.3d 1035, 1039 (9th Cir. 2008). First, the claimant must produce objective
medical evidence of an underlying impairment or impairments that could
reasonably be expected to produce some degree of the symptoms &lleged.
Second, if the claimant meetsgthreshold, andiere is no affirmative evidence
suggesting malingering, the ALJ can reject the claimant’s testimony about the
severity ofhis symptoms only by offerinfjspecific, clear, and convincing reasbns
for doing sold.

In weighing a claimans credibility, the ALJnay consider many factors,

including, “(1) ordinary techniques of credibility evaluation, such as the cldisnan

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~8
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reputation for lying, prior inconsistent statements concerning the symptoms, ar
othertestimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimastdaily activities."Smolen v. Chater, 80 F.3d 1273,
1284 (9th Cir. 1996).

Here, the ALJ found that theedically determinable impairments could
reasonably be expected to produce some degree ofrthasns Plaintiff alleged.
AR 21. However, the ALJ determined that Plaintiff's statements concerning the
intensity, persistence, and limiting effectshad symgoms were not entirely
consistent with the medical evidence anceo#vidence in the record. AR.

The ALJofferedmultiple clear and convincing reasons thscrediting
Plaintiff's subjective complaint testimon$ee AR 21. First, the ALJ reasoned that
Plaintiff nevermeaningfullysought treatment for his allegedly disabling
impairments. AR 21. ThALJ notedthat Plaintiffregularlywent toa Community
Health Association of Spokai€HAS) clinic in 2013 for medication
managerant but only attended a very limited number of folloyw visits after that.
AR 21;see AR 403-497,546-:563.In May 2016, he stopped seeking medical
treatment altogether. AR 24ee AR 52, 54, 548552 Plaintiff testified thate
stopped attending treatntenincluding counseling-because he had an adverse

reaction to a prescribed medication around this time. ABI5MHe stated, “I just

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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decided | didn’t want them messing with me anymore.” AR 51. He testified that
was “in the process of going back to meilth and behavioral health.” AR 51.
An ALJ may properly discount a claimant’s subjective compldiated on
unexplained or inadequately explained failure to seek treat@uolien, 80 F.3dat
1284 Molina, 674 F.3cat1114 Fair v. Bowen, 885 F.2d 597, 603 (9th Cir. 1989).
If a claimant’sconditiors arenot severe enough to motivateemto seek
treatmentthiscalls their alleged limitations into questiddurch v. Barnhart, 400
F.3d 676, 681 (9th Cir. 2005)

Plaintiff argues that hdid in fact explain his failure to seek treatment. ECF
No. 12 at 12, 14. He argues that he stopped attending counseling because he
adverse reaction to his prescribed medications, and that lieegad the process
of reapplying fomental health treatmeatthetime of the hearingd. at 14(citing
AR 51-53).However, the ALJ expresstonsideredhesearguments and
concluded that they did not adequately explain Plaintiff’'s decision to stop atten
treatmentSee AR 21. Substantial evidence supports this mheiteation. See
Thomas, 278 F.3d at 959.

Second, the ALdliscounted Plaintiff's subjective complaints because of
inconsistencies between his testimony and his behavior, as well as inconsisten
within his testimony itselfSee AR 21. Plaintiff testifiedhat his disabling

psychological symptoms began when he overdosed on methamphatathme

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~10
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early 1980swhich he believ&gave him permanent brain damag® 70. He
testified that his symptoms have “always been there since that day.” AR 70.
Despite this, Plaintiff was able work full-time throughout his adult lifdast
working in March 2015AR 21, 265, 292, 314The ALJ also focused on
Plaintiff's initial testimany that his lumbar condition was the “least of [his]
problems.” AR 64. However, Plaintiff later testified thidte pain in [his] back”
was one of his primary debilitating conditiodsR 66 see also AR 67. The ALJ
properly relied on these discrepandsdiscourt Plaintiff's credibility, see
Smolen, 80 F.3d at 1284which Plaintiff does not contesiee ECF No. 12 at 12
13.
Finally, the ALJ discounted Plaintiff's subjective complaints of completely
disabling limitationdecause thewere belied byis daily activities. AR21.
Despite Plaintiff's allegations of disabling limitations, the ALJ noted that “he sp¢
his days, every day in fact, playing video games at the local library.” ABR1;
AR 73 (Plaintiff's testimony)Activities inconsistent uth the alleged symptoms
are proper grounds for questioning the credibility of subjectveplaints Molina,
674 F.3d at 1113ee also Roallins, 261 F.3cat857; 20 C.F.R. §8 404.1529(c)((3).
Plaintiff cites several Ninth Circuit cases holding thalaimanits ability to
perform somelaily activities, such as grocery shopping, cooking, watching

television, driving, etc.,aksnotnecessarilyetract fromhis or hercredibility.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~11
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ECF No. 12 at 13 (citinyertigan v. Halter, 260 F.3d 1044, 10490 (9th Cir.
2001) Fair v. Bowen, 885 F.2d 597, 603 (9th Cir. 1989)his can bethe case
when the activities eithelo not consume a substantial part of the clairsaiay,
or because the activitiesenot transferable to a work settirfgee Vertigan, 260
F.3dat104950; Fair, 885 F.2dat 603.

Plaintiff is correct that ALJs must be cautioulsenconcluding that daily
activities are inconsistent withain testimonygiven thatmany home activities
may not be easily transferable to a work environmdrere it might be impossible
to rest periodically or take medicatiddarrison v. Colvin, 759 F.3d 995, 1016 (9th
Cir. 2014). However, if the claimant’s level of activity is inconsistent with the
limitations he or she claims to have, this has a bearing on the claimant’s credib
Id.; accord Reddick v. Chater, 157 F.3d 715, 722 (9th Cir. 1998). In this case,
Plaintiff testified that he suffered from severe back paggdaches, migrainesnd
an inability to concentrate on anything. AR 66569, 71 He testified that halso
suffered from severe anxiety aoduld not interact with or be around people. AR
71-72. He also testified that hedhsevere carpal tunnel syndrome and that
whenever he uses Handsthey “get numb and swell up.” AR 75. He testified he
could “never sit down and write a letter” because his “hand would go numb ang
swell up.” AR 76 Becausehese complairg were in fact inconsistent with his

testimony that he plays video games at the library “all day long, every day,” AR

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~12
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73, thiswasthereforea proper basis for discountingslecredibility. See Garrison,
759 F.3dat1016

When the ALJ presents a reasonable interpretation that is supported by
substantiakvidence, it is not th€ourt’s roleto seconejuess itFor the reasons
discussed above, the ALJ did not err when discounting Plaintiff's subjective
complaint testimony becisethe ALJ providedmultiple clear and convincing
reasons for doing so.

B. The ALJ did not Err in Weighing the Medical Opinion Evidence

Plaintiff argues that the ALJ erred in evaluating and weighing the medica
opinion evidence. ECF No. 12 &-14.He apars to argue that the ALJ generally
gave too much weight to the nemamining physicians’ opinions and too little to
those of the examining physiciamd.

Title 1I’s implementing regulations distinguish among the opinions of thre
types ofphysicians(1) those who treat the claimant (treating physicians); (2) thg
who examine but do not treat the claimant (examining physicians); and (3) thog
who neither examine nor treat the claimant but who review the cldsrfdat
(nonexamining physians).Holohan v. Massanari, 246 F.3d 1195, 12602 (9th
Cir. 2001) see 20 C.F.R. 8 404.1522)(1)-(2) Generally, a treating physician

opinion carries more weight than an examining physisjamd an examining

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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physicians opinion carries more weigtitan a norexamining physiciars.
Holohan, 246 F.3d at 1202.

If a treating or examining physicianopinion is uncontradicted, an ALJ may
reject it only by offering “clear and convincing reasons that are supported by
substantial evidenceBaylissv. Barnhart, 427 F.3d 1211, 1216 (9th Cir. 2005)
(citation omitted). If a treating or examining do¢sopinion is contradicted by
another doctds opinion, an ALJ may only reject it by providifgpecific and
legitimate reasons that are supported by substantial evidédce.”

In this case, the ALJ gave partial weight to the opinion of theemamining
medical consultant, partial weight to the opinion of Plaintiff's treating physician’
assistantpartial weight to the opinions of the two psychological consultants,
substantial weight to thapinion of thenon-examiningmedical expert who
testified at the hearing, and little weight to the opinions of two examining
psychologists. R 2324.The reason why the ALJ assigned little weight to the
opinions of the two examining psychologists was because their reports both ng
Plaintiff's symptom exaggeration, lack of effort, and the possibility of malingerir
AR 24;see AR 378392, 393397.

Plaintiff doesnot identify any treating or examining doc®ppinionthat
was contradicted or rejected, or thatbelieves the ALJ improperly considered.

ECF No. 12 at 134. Instead, he appears to argue that the ALJ just generally g4

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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more weight to the neaxaminng physicians’ opinions and less weight to those (¢
the examining physiciangd. However, ALJs are required to consideand also

entitled to rely or—nonexamining physicians’ opinionSee 20 C.F.R. §

§ 404.1513a(b)(1). While ALJs may not reject a treating or examining physician’s

opinion basedolely on the opinion of a neaxamining physician,ester v.

Chater, 81 F.3d 821, 831 (9th Cir. 199%)at is not what happened hefée ALJ
determined Plaintiff'sesidual fuistional capacityoy incorporating portionsf all
the medical providers’ opinionSee AR 23-24. The ALJ discounted the opinions
of the two examining psychologists becatissr reports notedvidence of
malingering, whiclwasproper.See Bisuano v. Colvin, No. 12CV-00049Cl, 2013
WL 3989651, at *4 (E.D. Wash. 201@)olding thatthe ALJ properly discounted
doctor’s opinion, givervidence of Plaintifs malingering. For these reasons, the
ALJ did not error in evaluating and weighing the medagahion evidence.

C. The ALJ did not Err in Framing the Hypothetical Question for the
Vocational Expert

Plaintiff also argues that the ALJ erred in framihghypothetical question
for the vocational expert because the question did not include all ofifPfaint
mental limitations. ECF No. 12 at 14. However, the hypothetical the ALJ posed
the vocational expert was consistent with the ALJ’s findings relating to Plaintiff’
residual functional capacitompare AR 20with AR 81-82. The ALJ included all

of Plaintiff’s limitations, and the only omitted limitations were those that the AL

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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found did not exist. Plaintiff’'s argument here essentially just restates his prior
arguments that the residual functional capacity did not accouatl this
limitations. Courts routinely reject this argumesde Stubbs-Danielson v. Astrue,
539 F.3d 1169, 11736 (9th Cir. 2008) Rollins, 261 F.3d at 857.
VIIIl. Order

Having reviewed the record and the ALJ’s findings, the Court finds the
ALJ’s decision is supported by substantial evidence and is free from legal error.
Accordingly,IT IS ORDERED:
1. Plaintiff's Motion for Summary JudgmerECF No.12, isDENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 13, is GRANTED.
3.  Judgment shall be entered in favor of Defendanck the file shall be

CLOSED.
IT IS SO ORDERED. The District Court Executive is directed to entas Order,
forward copies to counselndclose the file.

DATED this 30th day ofAugust 2019.

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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