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hington State Department of Social and Health Services et al

Nov 29, 2018
UNITED STATES DISTRICT COURT ...+ veavor cienx
EASTERN DISTRICT OF WASHINGTON

BARBARA DAVIS, as Personal No. 2:18-CV-00194-SMJ

Representative of the Estate of G.B.,

deceased, ORDER GRANTING IN PART
AND DENYING IN PART

Plaintiff, DEFENDANTS STOKES AND
KIRKLAND’S MOTION FOR
V. SUMMARY JUDGMENT

WASHINGTON STATE
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES; TOM STOKES,
individually and in his official capacit
and the marital community comprise
thereof; JEREMY KIRKLAND,
individually and in his official capacity
and the marital community comprise
thereof; JANE DOE STOKES, and th
marital community comprised thereof;
and JANE DOE KIRKLAND, and the
marital community comprised thereof,

L

o ==

Defendants.

This case involves the tragic deatha five-year-oldboy, G.B., who wa

Doc. 62

allegedly abused and killed by his aafier the Washington State Department of

Social and Health Serws (“DSHS”) placed himin her custody. G.B.

grandmother, Plaintiff Barbara Davisplight this action allging several 42 U.S.C.
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§ 1983 clains and state lawlaims against DSHS ants enployees, Defendan

Tom Stokes and JergnKirkland. ECF No. 1-2. Thiss Davis’'s second lawsuUi

against DSHSrad its employeesSee Davis v. Strudlo. 2:17-cv-00062-SMJ (E.D.

Wash.). Davis omitted Stokes andiand from her first lawsuiSee id.
Before the Court is Stokes and Kakd’'s Motion for Summary Judgme

ECF No. 13. The parties agree the Galrould dismiss Davis’'s § 1983 clai

against Stokes and Kirkland in their officedpacities. ECF Nd.3 at 4; ECF Na.

23 at 4! But the parties dispute whether @eurt should do the same for Davi
§ 1983 claims against Stokes and Kirkland in their irtilied capacities. The Cou
held a hearing regarding theotion on October 30, 2018CF No. 52. Havin(
reviewed the file and relevant legal authes, the Court grants the motion in p
because the undisputed facts do not estaliat Stokes and Kirkland acted w
deliberate indifference to a known or obviaenger to G.B. Téa Court denies th
motion in part as to all otheelief Stokes and Kirkland seek.
BACKGROUND
Heidi Kaas was a DSHS social workesm 1998 to 2015. ECF No. 15 at

During that time, she attded over 100 trainings, including six weeks of Sc

! State officials acting in their offici@lapacities are not persosisbject to suit unde

8§ 1983.Will v. Mich. Dep't of State Police491 U.S. 58, 71 (1989). According
the Court grants summajydgment in favor of Stoleeand Kirkland on Davis’
8 1983 clains against them itheir official capacities.
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Worker Academy and many trainings onldhsafety, child dependency, fam
assessments, and shaaed permanency planninigl. Between February 2007 a
June 2014, she attended twelvertirags specific to DSHS policiekl. at 5.

Kaas worked at the DSHS office Hort Angeles, Wghington. ECF No. 1

at 2. By August 2014, she was one of there experienced satiworkers in the

Port Angeles DSHS office, having peanieed her job for over fifteen yeaid.

Kaas was G.B.’s primary social worker from June 2011 to mid-Deceg

2014.1d. G.B. initially came to DSHS’s attdion in May 2011. EE No. 1-2 at 3

ECF No. 56 at 2. He wasmember of the Hoh Tribé&eCF No. 17 at 3. He had

younger brother and younger haléter. ECF No. 1-2 at 3—4; ECF No. 56 a

G.B.'s father died in Jun2012. ECF No. 1-2 at 3; ECF N66 at 2. G.B.’s mothe

died in July 2014. ECF No. 14 at 2.

In April 2014, before G.B.’s mothelied, Kaas began spking with G.B.’s
paternal aunt, Cynthia Khaleabout whether her honeeuld serve as a placem:
for the children. ECF No. 17 a8t ECF No. 25-5 at 6-7. Adr some April 2014 visit
with the children in Port Angeles, kileel agreed. ECF No. 17 at 2. Kq
documented both her contact with Khaleedl &haleel’s visits with the childre
ECF No. 17 at 2; ECF No. 25-5 at 6-7. K&@d another social waer that, in July

2014, she conducted a walktiigh of Khaleel's home i@hattaroy, Washington {

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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determine whether G.B. and hiblgigs could be placed thet&eCF No. 16 at §;

ECF No. 25-6 at 5.

On August 1, 2014, the gendency court orded that G.B. have an extended

visit with Khaleel in Chaiaroy. ECF No. 17 a8. The Hoh Tribe was involved

G.B.’s dependency arapproved his extendedsiti with Khaleel.ld.

On September 3, 2014 gldependency court found &leel’'s Chattaroy home

to be “an appropriate placement that qdeely meets all [G.B] . .. physical
emotional, cultural, and educational neétigld there was “a continuing need
out-of-home placement for [G.Bdnd it would becontrary to [G.Bs] welfare to

return home,” and ordered that G.B. bagald with Khaleel ilChattaroy. ECF Na.

16 at 3 (alterations and omission in ora)n Chattaroy is in the Spokane County

DSHS area, outside thedllam County DSHS areambracing Port Angele§ee
ECF No. 36 at 12; ECF No. % 5. On the date the plendency courbrdered that
G.B. be placed with Khaleel, he wakeady in her Chattay home on a cour-
ordered extended visECF No. 17 at 3.

Kaas documented conductingquired monthly health dnsafety visits with

2 In April 2008, DSHS receid a referrablleging that Khaleel's two-year-old s

was outside the home unattked. ECF No. 25-23 at ASHS investigated that
neglect referdreaand deemed it unfoundeECF No. 25-17 at2; ECF No. 25-18 at
2. In Novenier 2013, DSHS received a retd alleging that a two-year-old child

in

for

DN

Khaleel was babysitting juped on a bednd fell through a screened but open

window. ECF No. 25-23 at 7-&CF No. 25-24 at 14-15. DSHS investigated
neglect referral and dened it unfounded. ECF No. 25-24 at 15.

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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G.B. in Port Angeles in May, June jJuAugust, Septemlseand Cecember 2014

and in Chattaroy in Ocber and November 2014. ECF No. 16 at 2-5; ECF Np. 17

at 2-3. During those monthKaas documented no safetgncerns for G.B. ECF

No. 16 at 2-5; EE No. 17 at 2-3.

SarahOasesupervisedKaas from 2012 to August 32014. ECF No. 17 at

Defendant Jeremy Kirkfad supervised Kaas frorSeptember 1, 2014 to mid-

December 2014. ECF No. 16 atd the Area Administratdor the Clallam Count

DSHS area, including Port Angeles, Dedant Tom Stokes supgsed Oase then

Kirkland in 2014 and 2015. ECF No. 19 at 2.

NJ

<

Though Kaas was one of the more exgeeed social workers in the Pprt

Angeles DSHS office, ECNo. 17 at 2, in August 2014tokes asked Oase

document Kaas'’s failure tiimely complete court repts. ECF No. 19 at 3. Kaas

told Oase that she oftdaraveled to theéSpokane County DSHS area and wg
continue conducting requirechonthly health and safetyisits with G.B. in

Chattaroy. ECF No. 17 at 3.

Kirkland began supervising Kaas eomonth after thelependency court

ordered G.B. on an extendetsit with Khaleel and jst two daysbefore the
dependency court ordered tlaB. be placed wh Khaleel. ECF No. 16 at 2-3. |
his declaration, Kirkland states that hefdve began supervising Kaas, he did

know G.B. was omer caseloadd. at 3. At his depositiorKirkland testified that

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
STOKES AND KIRKLAND'S MOTION FOR SUMMARY JUDGMENT- 5
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during the supervisor transition, Oasé&tbim Kaas had “what’s called a PM
which is kind of a disciplingrrecord,” and had “issues . with health and safe
visits and documentation afiting.” ECF No. 25-21 at 6Kirkland elaborated thg
Kaas’s “[dJocumentation wa&ralways input timely ito [the DSHS database]d.
Kirkland testified that when he begampswising Kaas, he did not “know of a
concerns that she was just making up vtthat they didrii’occur even though si
wrote them down”; the conaes were “[jJust timelinessral then filing was an isst
and making referralsn time for cliend to services.id.

Kirkland held required monthly supergismeetings with Kaas on Septem

4 and October 15,014. ECF No. 16 at 3—4. Ea¢ime, Kaas voiced no safe

concerns for G.Bld. Sometime after their Octobd5, 2014 meeting, Kirkland

noticed that Kaas documented conducting megumonthly healtland safety visit
both with G.B. and his younger brother inaftiaroy, and witlhis younger half-siste
in Port Angelespn October 6, 2014d. at 4. Given the distance between the
towns, Kirkland asked Kaasbout her documentatiotd. She said she must ha
made an error when damenting those visitsld. Kirkland accepted Kaas

explanation and did not then suspsgloe was falsifyig her case notekl.

Kirkland held another mired monthly supervisameeting with Kaas on

November 21, 2014d. at 4. Again, Kaas voicedo safety concerns for G.Hl.

Kaas had documented condugtia required monthly healdnd safety visit witl

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
STOKES AND KIRKLAND'S MOTION FOR SUMMARY JUDGMENT- 6
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G.B. in Chattaroy earlier # month and identified neafety concerns for hintd.

Kirkland then received information ah Kaas might be falsifying her ca
notes.ld. at 5. He reviewed her files, incling her documentecehlth and safet
visits. Id. Kirkland showed Kaas her case notieeumenting visitsvith G.B. and
his siblings on the same dald. Kaas admitted to Kirklanthat she falsified thos
case notes and did noes&.B. in October 2014d.

In November or December 2014, Kirklagdve the informadn he gathere
regarding Kaas to his supervisor, Stoke&ho launched an investigatidd.; ECF
No. 19 at 3; ECF No. 25-21 at 11. Before that time, Stokes did not suspect Kz
falsifying her case notes. ECF No. 19 at 3. In D&tember 2014, Stokes remoy
Kaas from all casework and her employrthended sometime in 2015. ECF No.
at 3.

Before Stokes reagpgied her, Kaas docunted conductinga required

monthly health and safetyisit with G.B. in PortAngeles on December 5, 20!

noting “no safety concerns with any oe#le three siblings” or with Khaleel. EC

No. 16 at 48see also idat 5.

On December 12, 2014, tBpokane DSHS office reived a referral allegin
Khaleel had possibly abused GIB. at 5. The next dayg Spokane social work
visited Khaleel's Chattarojome, spoke with her and G.B., and took photogr

of him. Id. Two days lateranother social worker visiieKhaleel’'s home and spo

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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with her.Id. A few days later, mother social worker sited Khaleel’'s home and
interviewed her, her @ést child, and G.Bd. at 56. That socialorker also spoke
with Kaas, law enforcement officers etiperson who madedireferraland other
staff at G.B.’s school, the Hoh Taband a nurse who examined GdB.at 6. Kaas
told this social worker tht, in July 2014, she condudta walkthrough of Khaleells
Chattaroy home to determine whether G.Bd &is siblings could be placed there.
ECF No. 16 at 6; ECF No. 25-6 at 5.t&f completing the investigation, DSHS
closed the abuse referral@sfounded. ECF No. 16 at 6.

After the referral, Stokes learned thpokane DSHS offichad not yet been
asked to perform courtesy supergisifor G.B. or conduct a home study |on
Khaleel's Chattaroy home. ECF No. 1BaECF No. 25-22 at 14-15. The courtesy
supervision request waent shortly after and thedkane DSHS office approved it
on December 23, 2014. EQNo. 16 at 6, 61-62.

In late December 2014, Susan B&eibecame G.B.’s meprimary socia

worker in the Port Angeld3SHS office. ECF No. 16 at &CF No. 18 at 2. Stein

D
—_

reviewed G.B.’s file and sathat the dependency courtthglaced hinwith Khaleel
in Chattaroyld. Steiner did not see a request tiiat Spokane DSHS office perform
courtesy supervision for G.B. or condadiome study on Khaleel's Chattaroy home.

Id. In late Decembe2014 or early January 2015, $tei submitted bbtrequests t

O

the Spokane DSHS offictd.; ECF No. 56 at 15.

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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On January 27, 2015, the Spokane DSHi®e assigned a courtesy sogial

worker for G.B. in Chattay while Spokane socialorker Jame®esmond began

work on the Khaleel home studyCF No. 16 at 7; ECF N@5-18 at 2The deadling

for Desmond to complete the ninatgy home study was April 27, 201SeeECF
No. 25-18 at 2-3.

On February 3, 2015, Bmond emailed Steer and Kirkland with conceri

about the Khaleel home studg. Kirkland forwarded themail to Stokes. ECF Np.

25-22 at 20; ECF No. 56 at IIBesmond said the purposetioé email was to provid
“an update as to the status of the hahaly.” ECF No. 25-18 at 2. He explain
the information he had so far came franmeeting with Khalel, a telephone ca
with her sepatad husband, and sondatabase researchd. Desmond the
described “areas where | will need to getre information fronthe parties involve
before | can write a reportld. He clarified “the information those parties prov
in the future might explain the circtiances with no negative concerrsgl.” After

describing his concerns, Baond reiterated, “I need feave an opportunity {

discuss these areas befbran move forward withgproving or denying the home

study.”Id. at 3.
By February 18, 2015, Desmond had not received home study pap
back from Khaleel oher separated husbarid. at 4-5. In an eail, Steiner ant

Desmond discussed the podgip of instituting a relative guardianship, whi

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
STOKES AND KIRKLAND'S MOTION FOR SUMMARY JUDGMENT-9
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would require that Khaleel's Chattartwypme become a licergdoster home and
that the children reside in ttieensed placement for six monthd. But Desmond
announced, “[tlhe home as stands now (Single mothearing for 6 children,
several with special needs) very unlikely to pass a foster home licensing hpme
study.” Id. at 4. He identified “several otheircumstances inveéd with Cynthia
Khaleel which, on first examinatiomppear to be negative factorgd’ Desmonc
declared, “Unless thesare explained in a positive watyis not likely her placement
home study will be approved as it is. Tmay change after | get information from

Cynthia and her husband, butlasaid there has not beanything back from them

yet.” Id.
Around February 6, 2015, the dependeocaurt ordereds.B.’s younger halft
sister be placed with Khedl. ECF No. 18 at 3. ORebruary 17, 2015, Spokane

social worker Edith Vance conducted a regdimonthly healthrad safety visit with
G.B. at Khaleel's Chattaroy homigl. at 4. Vance noted ocerns about Khaleels
ability to parent six childrenld. Vance and her superais called Steiner and
Kirkland to discuss those concertd., ECF No. 16 at 7-8. Kkland specifically
asked if G.B. was unsafe. ECF No. 168atvance expresdeno concerns abot
G.B.’s safety but recommended servicepbiin place to help Khaleel care for the
children.Id. Steiner asked the Spokane DSH$ce to provide a list of servige

providers in the area soeskould make the appropriatferrals. ECF No. 18 at 4|

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
STOKES AND KIRKLAND'S MOTION FOR SUMMARY JUDGMENT- 10
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On March 3, 2015, Vamecentered the followingase note regarding h
February 17, 2015 visit:

| was at the home for over two heuand it is chaotic. [G.B.’s younger
brother] was in a higlkhair in the kitchen the whole time | was there,
there is so much going on that Qyiat cannot keep up, the children are
shuffled to a downstairs playroom wdghe is upstairs, and when | left,
[G.B.] and anotheyoung boy were outsideith no adult supervision
and no fenced yard.

There are lots of issues and | haemcerns that Cyhta is spread too
thin with all theg children. . . .

| feel that the aunt’s heart is in the right place, but | fear that she is in faf

above her head and thepectations are too high.
ECF No. 25-15 at 14ee also idat 13.

Meanwhile,Steinerconducté required monthly healtéind safety visits wit
G.B. in Port Angeles in January andbReary 2015, and notatb safety concern
for him. ECF No. 18 at 2-%teiner also had two otheortacts with G.B. in thos
months and again noted msafety concerns for himd. at 3. In March 2015,
Spokane social worker condad a required health andfety visit with G.B. at
Khaleel's Chattaroy home and noted ‘oluservable safety concerns” for GI8&. at

4-5.

Kirkland supervised Steiner aftereshecame G.B.’s sadiworker. ECF No.

16 at 6; ECF No. 18 at Kirkland held requird monthly supervisor meetings w
Steiner in December 2014,cam January, Februargnd March 2015ECF No. 16

at 6-8; ECF No. 18 at 3-5. Neer of them noted any sa&yeconcerns for G.B. EC

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
STOKES AND KIRKLAND'S MOTION FOR SUMMARY JUDGMENT- 11
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No. 16 at 6-8; ECF No. 18 at 3-5. G.B. dmd April 19, 2015, before the ne

health and safety visit andmervisor meeting were due ¢tacur. ECF No. 18 at 5|
Other than as Kaas anceBier’s supervisor, Kirklandad no role in this casg.
ECF No. 16 at 2. While Stokesupervised Oase and Kakd, he did not supervis

Kaas or Steiner. ECF No. 19 at 2. NeitBéwvkes nor Kirkland ever served as G.B.

social worker or ever contacted hiElCF No. 16 at 2; ECF No. 19 at 2.
LEGAL STANDARD
A party is entitled to summary judgment where the damuary evidenc

produced by the parties patsonly one conclusiorAnderson v. Liberty Lobb

Inc., 477 U.S. 242, 250 (1986). Summary judgmisnappropriate if the recor

establishes “no genuine dispute as to anterra fact and the movant is entitled

judgment as a matter of lawFed. R. Civ. P. 56(a). “A nterial issue of fact is one
that affects the outcome tife litigation and requires a tritp resolve the parties

differing versions of the truth3.E.C. v. Seaboard Cor77 F.2d 1301, 1306 (9th

Cir. 1982).
The moving party has theifial burden of showing that no reasonable trie
fact could find other than for the moving par@elotex Corp. v. Catretd77 U.S

317, 325 (1986). Once the moving party méstsurden, the nonmoving party m

point to specific facts establishing a genumtispute of material fact for trigl.

Matsushita Elec. Indus. Cw. Zenith Radio Corp475 U.S. 574, 586—-87 (1986)

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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“[A] mere ‘scintilla’ of evidence W be insufficient to defeat a propefly

supported motion for summary judgmentstaad, the nonmoving party must

introduce some ‘significant pbative evidence tending to support the complai

Fazio v. City & Couty of San Francisgol25 F.3d 1328, 1331 (9th Cir. 19¢

(quotingAnderson477 U.S. at 249, 252). If the nonmiogiparty fails to make su¢

a showing for any of the elements essemtials case as to wth it would have thg
burden of proof at trial, the Courhauld grant the summary judgment moti
Celotex 477 U.S. at 322.

The Court must view the facts awdaw inferences irthe manner mos
favorable to the nonmoving partynderson 477 U.S. at 255Chaffin v. Uniteg
States 176 F.3d 1208, 1213 (9th Cir. 1999Hnd, the Court “must not gra
summary judgment based oits] determination that an set of facts is mol
believable than anothemelson v. City of Davi$71 F.3d 924, 929 (9th Cir. 200

DISCUSSION
A.  Stokes and Kirkland are not required parties to Davis’s earlier lawsuit.

Stokes and Kirkland argue the Cosghould dismiss Davis’s present cq
against them because theyraveequired parties to her &ar lawsuit against DSH
and its employees. ECF No. 13 at 14-Ib6ey note the Qurt already rule
adversely to Davis iher earlier lawsuitld. They suggest that they, by virtue of

Court’s prior ruling, should not be selof to suit in Da’s present cas&ee id.

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
STOKES AND KIRKLAND'S MOTION FOR SUMMARY JUDGMENT- 13
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UnderFederaRuleof Civil Procedure 19(a)(1)(A)[a] person who is subjeg
to service of process anchase joinder will not deprive éhcourt of subject-matts
jurisdiction must be joined as a party if..in that person’s absence, the court ca
accord complete relief among existing parties.”

However,“[ijt haslong been the rule that it isot necessary for all joil
tortfeasors] to be named as defentta in a single lawsuitWard v. Apple In¢.791
F.3d 1041, 1048 (9th Cir. 2015) (quotimgmple v. Synthes Corpl98 U.S. 5, ]

(1990)). Indeed, “a tortfeasor with theuas joint-and-severdlability is merely a

permissive party to an actionaagst another with like liability.Td (quoting Fed. R.

Civ. P. 19 advisory commée’s note to 1966 amendment).

The Court rejects Stokemnd Kirkland’s argumenbecause they make
meaningful attempt to explain why t@®urt cannot accord oaplete relief amon
existing parties in either Davis'sgsent case or her earlier lawsuit.

Therefore, the Court concludes Stokesd Kirkland were natequired partie
to Davis’s earlier lawsuit against DSH#d its employees. Acadingly, the Cour
denies their request to dismissvixas present case against them.

I

34§ 1983 creates ‘a species of tort liabilityfavor of persons who are deprived
rights, privileges, or immunities sared’ to them by the ConstitutionMemphis
Cmty. Sch. Dist. v. Stachyrd77 U.S. 299, 305-06 (1986) (footnote omiti
(quotingCarey v. Piphus435 U.S. 247, 253 (1978)).

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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B.  Stokes and Kirkland’s motion to strike is granted.

Stokes and Kirkland ask the Court tdkst the portions of Dr. A. Moniqu

Burns’s declaration opining that they acteidh deliberate idifference. ECF Na.

35 at 9-10. “An affidavit or declaratiamsed to support or oppose a [summn

judgment] motion must be rda on personal knowledge, seit facts that would be

admissible in evidence, and shivat the affiant or declant is competent to testi

on the matters stated.” Feld. Civ. P. 56(c)(4).

Under Federal Rule of Evidence 70Rjatters of law are inappropriate

subjects for expert testimonyUnited States ex rel. Kelly v. Serco, |46 F.30
325, 337 (9th Cir. 2017) (quotirpoper v. Lockheed Martin Cor%88 F.3d 10371
1052 (9th Cir. 2012)). Andunder Federal Rule of Evidence 704(a), “an ex

witness cannot give an opinion as to hegal conclusioni.e., an opinion on a

ultimate issue of law.United States v. Dia876 F.3d 1194, 1197 (9th Cir. 201

(quotingHangarter v. Provident Life & Accident Ins. C873 F.3d 998, 1016 (9
Cir. 2004)). An expert opinion that a pensacted with deliberate indifference i
legal conclusionSee Pauls v. Gree816 F. Supp. 2d 961, 979 (D. Idaho 20!
Wisler v. City of FresnoNo. CVF 06-1694 AWISMS, 2008 WL 2880442, at
(E.D. Cal. July 22, 2008).

Dr. Burns’s declaration does not estdblssgenuine dispute of material fi

regarding deliberate indifference butmgly draws a legal conclusion fro

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
STOKES AND KIRKLAND'S MOTION FOR SUMMARY JUDGMENT- 15
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undisputed factsSeeECF No. 26 at 6, 12—15. Whether undisputed facts est:

deliberate indifference islagal issue within the Cotis province at the summa

judgment stagesee Kennedy v. City of Ridgefied@9 F.3d 1055, 1059-60 (9th Ci

2006) (explaining whether undisputed faetstablish a violation of a clear

established constitutional right is an “abstiastie of law” for the Court to decide);

Pauls 816 F. Supp. 2d at 979 (striking,thé summary judgment stage, an ex

opinion that the defendants acted witteliderate indifferene to the rights and

safety of the [plaintiffs] in the face okell-known risks”). As such, this is 3
inappropriate subject for expert testimony.

Moreover, Dr. Burns’s declaration do@ot state the legal standard
deliberate indifference but mdyeaecites a foster child’s due process right to s
worker supervision and protection from hanflicted by a foster parent. ECF N
26 at 5-6, 12-15. Failing to state the leg@eria upon which an expert opinig
rests is a sufficient independent reasmnthe Court to exclude the opinioBee
Andrews v. Metro N. Commuter R. C882 F.2d 705, 708-09 (2d Cir. 1988jed
in Steven Goode & Olin Guy Wellborn llICourtroom Handboolon Federa
Evidence427 (2018).

Therefore, the Court grants Stokes and Kirkland’s request and strik
portions of Dr. Burns’'s declaration opig that they acted with delibere

indifference.

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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C. Stokes and Kirkland are entitledto qualified immunity because they did
not act with deliberate indifference toa known or obvious danger to G.B

Stokes and Kirkland argue they amtitled to qualified immunity. ECF N
13 at 7-14. The Court eeps because the undisputeddaltt not establish that th

acted with deliberate indifferent@ a known or obvious danger to G.B.

“To establish § 1983 liability, a plaintifhust show both (1) deprivation of

right secured by the Constitution and laefsthe United States, and (2) that

deprivation was committeby a person acting under color of state la@htdacofi

v. Univ. Med. Gt of S. Nev.649 F.3d 1143, 1149 (9th C#011). However, “[t]he

doctrine of qualified immunity protects government officialsrfrbability for civil
damages insofar as thewwrduct does not violate cleargstablished statutory
constitutional rights of which a reasale person would have knownPearson v
Callahan 555 U.S. 223, 231 (2009) (quotiktarlow v. Fitzgerald 457 U.S. 800
818 (1982)). To determine winelr state officiad are entitled to qualified immunit
the Court generally applieswao-part inquiry: “First, do the facts the plaintiff alleg
show a violation of a constitutional rightec®nd, was the rightlearly establisheg
at the time of th alleged misconductCarrillo v. County of Los Angelgg98 F.30
1210, 1218 (9th Cir. 2015) (citation omitted).relethe first inquiry is dispositive.
“The Fourteenth Amendment substaatdue process clause protects a fq
child’s liberty interest in social woek supervision and ptection from harn

inflicted by a foster parentTamas v. Dep’t of S0 & Health Servs.630 F.3d 833

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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842 (9th Cir. 2010). To violate this due pess right “state officials must act w

th

such deliberate indifference to the libeityterest that their actions ‘shock the

conscience.”ld. at 844 (quotingBrittain v. Hansen451 F.3d 982, 991 (9th C
2006)). “Conduct that ‘shocks the conscienisédeliberate indifference to a knoy
or so obvious as to impknowledge of, danger.’ld. (quotingKennedy 439 F.3¢

at 1064).

In this context, deliberate indifferea requires showing a foster child fa¢

“an objectively substantial riskf harm” and a state offial was “subjectively awalt
of facts from which an infence could be drawthat a substantial risk of serig
harm existed and that either the officedtually drew thainference or that
reasonable official wodlhave been compelled to draw that inferentsk.at 845
“[T]he subjective component may be inferfedm the fact that the risk of harm
obvious.”ld. (internal quotatio marks omitted).

“A defendant may be heléable as a supervisor under 8§ 1983 if there e
either (1) his or her personal involvement in the constitutional deprivation, o
sufficient causal connection between gwpervisor's wrongful conduct and {
constitutional violation.Henry A. v. Willden678 F.3d 991, 1003—-04 (9th Cir. 20!
(quotingStarr v. Baca652 F.3d 1202, 2017 (9th Cir. 2QL1In other words, “[a
supervisor is only liable for constitutionglolations of his subordinates if tl

supervisor participated in alirected the violations, dinew of the violations an

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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failed to act to prevent themTaylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989).
“[W]lhen a supervisr is found liable based on Ilderate indifference, the

supervisor is being held liable for hislar own culpable actiaor inaction, not held

vicariously liable for the culpable actimr inaction of his or her subordinate

Starr, 652 F.3d at 1207see also Ashcroft v. Ighab56 U.S. 662, 676 (200

(“Because vicarious liability imapplicable to . . . 8 1983its, a plaintiff must plead

that each Government-official defendatiittough the official’'s own actions, h

violated the Constitution.”). Thus, in thtsise, deliberate indéfence could eithe

set in motion a chain reactithat leads to § 1983 liabilitr become the one domi

left standing that precludes it.

Here, the undisputed facts do not elssalihat either Stolseor Kirkland acted

with deliberate indifference. The pad mainly dispute whether Stokes :
Kirkland violated DSHS policy by failing timely arrange coursy supervision an
a home stud§.But that dispute imot material. Asuming, without deciding, th
Stokes and Kirkland violated DSHS ljpy, such conduct does not shock

conscience because it does not reflegt ennscious disregard for a known

4 Davis's reliance on DSHS policy taisport her § 1983 claims is misplac
Davis’s § 1983 claims require her to “alletpe deprivation of a right secured
the federal Constitution or statutory law.Tamas 630 F.3d at 843 (quotingone

N

)

as

L4

r

And
d
At

the

or

ad.
by

Star Sec. & Video, Ina. City of Los Angele$72 F.3d 685, 692 (9th Cir. 2009)).

“Therefore, the alleged violations of staaw are not relevant to [the Court
analysis.”ld.
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obvious danger to G.B. Davis presentsen@ence that Stokes or Kirkland either

knew of a “substantial risk aferious harm” to G.B. ahould have recognized

obvious “substantial risk oferious harm” to himSee Tamas630 F.3d at 845.

Negligence and gross negligenck $hort of deliberate indifferenc&ee idat 844

n.10 (quotingKennedy 439 F.3d at 1064). Thus, Stokexl Kirkland have satisfied

their initial burden of showing no reasonabier of fact could find other than for

them and Davis mustow point to specific facts &blishing a genuine dispute
material fact for trial.

Davis claims Stokes ari€irkland were deliberatelyndifferent by ratifying

G.B.’s placement iKhaleel's Chattaroy home whikemowing of Kaas's failures and

ignoring Desmond and Vance’s concernsFEN®. 23 at 2, 12, 15-16. Davis arg
that, under the circumstarg;eStokes and Kirkland shauhave removed G.B. fro

Khaleel's Chattaroy home anceihfailure to do so showed their conscious disre

an

of

esS
m

pard

for a substantial risk aderious harm to hinBee idat 16. Davis identifies the risk

as “placing [G.B.] with aminder investigated and unsugsed caretaker who hag
history of [Child Protectig Services] violations.Id. at 15;accord id.at 16. The
record does not support Davis’s contentions.

First, Davis fails to identify anybvious concerns relating to safety
specifically, G.B.’s safetfrom harm inflicted by Khadel. In August 2014, the Hg

Tribe approved and the depemdy court ordered G.B.’s extended visit at Khalg

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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Chattatory home. ECF No. 17 at 3.3eptember 2014, the dependency court found

Khaleel's Chattaroy home to ben appropriate picement that adequately meets
[G.B.’s] . . . physical, emotimal, cultural, and educationaeeds,” held there was
continuing need for out-of-home placement [iG.B.] and it woudl be contrary tq
[G.B.’s] welfare to return hme,” and ordered that G.Be placed with Khaleel i
Chattaroy. ECF No. 16 at 3 (alteéoans and omission in original).

Kaas never documented or voicet &afety concerns for G.B. ECF No.
at 2-5; ECF No. 17 at 2-3either Stokes noKirkland suspcted Kaas w3
falsifying her case notes. EQNo. 16 at 4; ECF No. 19 &t Oase relayed Kaas
problems with timeliness but Kirkland was nioitially aware of any concerns th
Kaas was documenting eventhich did not occur. ECNo. 25-21 at 6. Kirklant
began supervising Kaas $eptember 2014—one montheafthe dependency col
ordered G.B. on an extendedsit with Khaleel and jst two daysbefore the
dependency court ordetéhat G.B. be plad with Khaleel. EE No. 16 at 2-3.

was not until mid-October 2014 that Kirkih noted a problerwith Kaas’s cas

notes.d. at 4.
When, in November or December 20k#&kland finally confirmed that Kaa
had been falsifying her case notds notified Stokeswho launched a

investigation and soon removed Kaas from all casewdrlat 5;ECF No. 19 at 3;

ECF No. 25-21 at 11. Even after she wagtd, Kaas noted no séjeconcerns with

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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G.B., his siblings, or Khleel. ECF No. 16 at 48ge also idat 5.

It was not until mid-December 2014 ti&tbkes learned Kadailed to timely

arrange courtesy supervision and a heitndy. ECF No. 19 &; ECF No. 25-22 at

14-15. Courtesy supervision for G.B. svapproved on Deasber 23, 2014,
courtesy social workawas assigned on January 2015, and a home study beg
on January 27, 2015. ECF No. 16 at 8689~62; ECF No. 25-18 at 2. Meanwh

neither Steiner, Kirkland, nahe courtesy social workerver documented or voict

any safety concerns for G.B. ECF No. 16-a8; ECF No. 18 at5. The only logical

inference is that there wermne to be reasonably deduced because they were not

obvious at the time.

Second, while DSHS ingtigated Khaleel threenties before G.B.’s death
once based on a referral allegishe had abused G.B. @mgice based on referrg
alleging she had neglected other childrezaeh time, DSHS deemed the refe
unfounded. ECF No. 16 at 6; ECF No. PB-at 12; ECF No. 25-18 at 2; ECF N
25-24 at 15. Because these allegatisrese unfounded, they did not raise

obvioussubstantial risk of serious harm.

Third, neither Desmond n&fance’s concerns raised abvioussubstantia

risk of serious harm. Even so, the recdaks not support Davis’s assertion |
Stokes and Kirkland ignored those concerns.

Desmond provided a statugpdate expressing conosrabout the Khale

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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home study. ECF No. 25-18 at 2-5. Twentyptdays into his ninety-day hon
study, Desmond announced thétaleel’s Chattaroy hoemwas unlikely to pas
muster for a variety of reasorid. at 4. But Desmond pravicated, saying he w;

seeking additional information that cdudhange his preliminary assessmé&et id

Moreover, Desmond did not identify anynmediate safety issues regarding

Khaleel's Chattaroy home. Consideringe thentativeness of Desmond’s ste
update, and the fact that it did not involsafety, his concerndid not raise a

obvious substantial risk of serious harm.

Vance expressed concerns about KHaedbility to parensix children. ECFK

No. 18 at 4; ECF No. 25-18 13-14. In a conferencellcddressing those concer
Kirkland specifically asked G.B. was unsafe. ECF Nd6 at 8. Vace expresse
no concerns about G.B.’s spfdut recommended servicke put in place to he
Khaleel care for the childreid. Steiner asked éhSpokane officéo provide a lis
of service providers in therea so she could make dq@ropriate reieals. ECF No

18 at 4. Considering the response to &&s report, and the fact that it did r

involve safety, her concernsidiot raise an obvious substial risk of serious harm.

Finally, even if an obvious substantiek of serious harrhad arisen, neithg
DSHS nor its employees “hald] authgrito just go in ad remove G.B. fron
[Khaleel's] home.” ECF No37 at 9. Only the dependsncourt “had the authorit

to remove G.B. fronfKhaleel’'s] home.ld. And Davis presents no evidence on I

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
STOKES AND KIRKLAND'S MOTION FOR SUMMARY JUDGMENT- 23

1tus

d

Y

y

ow




10

11

12

13

14

15

16

17

18

19

20

quickly Stokes and Kirkland might havebtained a favorable ruling if the

petitioned the dependency court to do so.

Davis fails to establish a genuine mlite of material fact requiring trial.

Viewing all evidence and dwing all reasonable infarees in the manner mc

favorable to Davis, no reasonable trérfact could find Stokes or Kirkland act

\U
<

o

st

od

with deliberate indiférence to a known or obviousmdger to G.B. Thus, Stokes and

Kirkland did not personally participate inusang a violation of G.B.’s constitution
rights. Considering all, Stokes and Kimkthare entitled to qualified immunity as
matter of law. Accordingly, the Courtarts summary judgment in favor of Sto

and Kirkland on Davis’s 8§ 1983 claims agaitiem in their idividual capacities.

D.  Stokes and Kirkland’s request to say Davis’s state law claims is denied.

Stokes and Kirkland ask the Court taysDavis’s state law claims pending
decision on an issue of first impressi&@CF No. 35 at 7-8. The Court denies
request as moot because the Washingtate S&upreme Court issued the anticip:s
opinion on November 1, 2018eeH.B.H. v. State429 P.3d 484 (Wash. 2018).

Accordingly,IT IS HEREBY ORDERED::

1. Paragraphs 15, 16, 38, 43, and 46f Dr. A. Monique Burns's

declaration, ECF N&6 at 6, 12-15, al®TRICKEN .
2. Defendants Tom Stokes and Jereigkland’s Motion for Summary

Judgnent, ECF No. 13 is GRANTED IN PART andDENIED IN

ORDER GRANTING IN PART ANDDENYING IN PART DEFENDANTS
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PART as outlined above.
3.  The Clerk’s Office is directed tENTER JUDGMENT in favor of
Defendants TontStokes and Jeremigirkland on Plaintiff Barbars:
Davis’s 42 U.S.C. 8983 claims against them in both their ofiilcand
individual capacities.
IT IS SO ORDERED. The Clerk’s Office is direeidto enter this Order ar
provide copies to all counsel.

DATED this 29th day of November 2018.

(’ ) P'ﬁl-n_:_ | [

kst g AT
SALVADOR MEND&2/A, JR.
United States District 2udge
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